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MEMORANDUM OPINION

Plaintiff Nelson Mendes brought this action under 42 U.S.C § &§8mstdefendants
David Beahm, Matthew Wendling, Joseph Petty, and Taryn L@dlan their individual and
official capacitieqthe individual defendants). Mendes has also sued Warren County, Virginia,
the Warren County Planning Department, Warren County Building Inspections Department, and
the Warren County Board of Zoning Appe@ZA). Mendes allegeseveral§ 1983 violations
stemming from zoning disputes involving Mendes'’s farming property. (Compl., Dkt. No. 1.)

Defendantsnove to dismiss Mendes’s complaint for failure to state a claim pursuant to
Federal Rule of Civil Procedure 12(b)(6Pef. Mot. Dismiss, Dkt. No. 5.) The court held a
hearing on the motioto dismiss (Dkt. No. 12.) Fothe reasons stated below, defants’
motion will be grantedn part and denied in part.

|. BACKGROUND!
The individual defendants are employed as follows: David Beahm is the head Building

Official for the Warren County Building Inspection Department (Building Deparfment

! The following factual background is taken from the allegatioddéndes’scomplaint, which are
accepted as true for purposes of this motion.
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Matthew Wendling is the Floodplain Manager for the Warren County Planning Department
(Planning Department); Joseph Petty was the Zoning Administrator for the Planningri2epa
until August 2019; and Taryn Logan is the Planning Director for the Planr@pgrBnent.
(Compl. 1125-28.) Mendes names a variety of governmental entities in his complaint, but at the
hearing, Mendes conceded that Warren County is the only suable entity. Also, Mendes sued
Warren County and the individual defendants in theiniddial and official capacitiedut
Mendes failed to allege any specific “policy or custom” that wonddke\Warren County subject
to liability. See Monell v. Dep't of Social Sen436 U.S. 658, 694 (1978) (holding that “
municipality is responsible under 8 1983 only “when execution of a government’s policy or
custom . . . inflicts the injury” Atthe hearingMendes represged that he was not alleging
Monellliability against Warren County. Thuglendes’sclaims against Warren County and the
above-mmed defendants in their official capacitrai be dismissed. The court proceeds to
analyzeonly the claims against the remaining defendants in their individual capacities.

In May 2017, Mendes purchasa@vaterfront property on the South Forktbé
Shenandoah River with plans to open a tree nursery and eventually build a residence.
September 2017, Mendes hired contractors to clear the property of existing trees and other
obstructions and erected a greenhouse himself. (Compl. 11.B5A-87mth later, the Building
Departmentssued a “stop work order” amastructed Mende® obtain a Land Disturbance
Permit before proceedingld({ 38 42.) When Mendes sought clarification from the Building
Department and the Virginia Department of Enmireental Quality (DEQ)a Building
Department employeaformed himthata neighbor reported seeing Mendes’s contractors
“remove vegetation along the river and toss it into the fiweinjch prompted the DEQ tasit,

inspect, and take pictures of the propertyl. { 47.) The neighbor later recanted her story and
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admitted that she falsely reported Mendes “because she was upset by the cleaesygnefar
her land.” (d. 13.) Several months after his conversation with the Building Department,
Mendes contacted two DEQ officiadeeking a status updat€hese officialanformed Mendes
thatDEQ’s investigation revealed no compliance issues with the propedy{(45-46
However, when Mendes subsequently contacted David Beahm at the BOigpagment to
requesthe PermitBeahm accused Mendes of violating several DEQ regulations, including
failing to submit a full erosion and sediment control plan since his clearing projeeeted
10,000 square feet per Warren County regulationsl.”f[(50.) A third DEQ official overruled
Beahm'’s position and confirmed that DEQ would take no further action against Melttds. (
52.) Beahm eventually acquiesced to DEQ’s decision, and Mendes comntiitiuéite project
from March 20180 January 2019 without incidentld(f 53.)

On January 16, 2019, Mendes received a Notice of Violation from the Planning
Department’s Deputy Zoning Administrataiting Mendes for severaloning Ordinance
violations, including (1) failing to obtain a zoning permit fany andall” structures on the
property, (2) having “multiple accessory structures” on the property, and (3) having paikof
by-sixteenfoot ramp protruding into the Shenandoah River in violation of Virginia Marine
Resource Commission (MRC) regulationtd. {| 55.) The letter stated that the Planning
Department had been conducting county-wide observations of properties along WarrensCounty’
Special Flood Hazard Area (SFHA) following a record rainfall in 2018) (Mendes contacted
Petty at the Planning Department and expressed concern that Beahm encouragedgationvest
into Mendes’s property “given their prior history.fd( 59.)

On February 8, 2019, several members of the Planning and Building Departments—

including Petty and Beahm—uvisited the property at Mendes'’s request. Although it was
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Mendes’s understanding that he was exempt from the zoning permit requirement pursuant to a
January 21, 2005 Zoning Ordinance Interpretation regarding agricultural propertigs, Pet
instructed Mendes to submit an agricultural exemption zoning applicatahr{] 63—64.) On
February 21, 2019, Petty informed Mendes that all structures on the property would need to be
inspected for compliance with National Flood Insurance RragNFIP) and Federal
Emergency Management Administration (FEMA) standarttk.(67.) On March 13, 2019,
Petty advised Mendes to obtain a residential building permit for the diecl§] §9.) Following
a March 28, 2019 FEMA site visit, Mendes ingdIFEMA-compliant flood vents on the
property and submitted applications for agricultural exemptions for the deck, greenhouse, and
two metal garages(ld. 11 72, 77-78.)

On May 1, 2019, Mendes received a “Zoning Determination” from the Planning
Departmenrequiring Mendes to obtain residential buildpermits for all structures within the
flood plain area, including the deck, greenhouse, and garages to support his agricultural
exemption application.ld. 1 80.) Mendes timely filed a notice of appeaheBZA. (Id. |
81.F Atthe August 1, 2019 BZA hearing, Mengesesented evidendbat the Planning
Department “selectively enforced, and otherwise interpreted the Zoning Ordagainst him
arbitrarily and capriciously.” Id. § 88.) Mendes also accused Planning Department officials of
trespassing on the propefigcause that washe only way the Planning Department could have
known certain facts about the Farm.1d.(] 87.)

The BZA took the matter under advisement and scheduled a second hearing for

September 5, 20191d¢ 1 89.) On August 29, 2019, the Planning Departmepiapee a

2 Mendes 0ok the position that he was only required to install flood vents on each garage, which he had
done prior to the May 1, 2019 Zoning Determination. (Compl. § 83.) Filing for ngigibleuilding permits to
support his agricultural exemption application “defeated the purpose for reguastexemption.” I¢. 1 86.)
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supplemental staff report raising two new issues concerning Mendes’s compliimtieew
Zoning Ordinance: “(1) that the property was not used for agricultural purposes because
[Mendes] and his family occasionally camped in the garage; and (Zhénatwere concerns
about [a] composting toilet, shower . . . and sink in one of the garadds{ 92.) The Planning
Department allegedly referred the second matter to the Virginia Departmeealti for

review. (d.)

Onthe morning of the second BZA hearing, Petty informed Mendes that the Planning
Department intended to presergeecond supplemental memorandum to the BZA conceding that
Mendes’degal interpretation of the Zoning Ordinance was correct, but requiimmgo pay a
ten dollar ($10.00) zoning permit fee for the deck “because it would not otherwise meet the
agricultural exemption.” Id.  95.) Mendes rejected this proposal because it “failed to
recognize that Mendes fully complied” with the Zoning Ordinanée. 1(96.) Following is
second hearing, the BZA overturned the Zoning Administrator’'s May 1, 2019 Zoning
Determination andequiredMendes to comply with the Planning Department’s recommendation
to pay a $10.00 permit feeld( 103.)

[I. DISCUSSION
A. Standard of Review

To survive a motion to dismisthecomplaint must “state a claim to relief that is
plausible on its face.’Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 57(2007)). A claim is facially plausible if the plaintiff pleads factual
content that allows the court to draw a “reasonable inference that the deferiddoie ifor the
alleged misconduct.Igbal, 556 U.S. at 678. In determining whether Mendes hasisdtthis

plausibility standard, the court must accept as true altpletided facts in the complaint and
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“draw([] all reasonable factual inferences from those facts in [Mendes®, fadwards v. City
of Goldsborg 178 F.3d 231, 244 (4th Cir. 1999)tht need not “accept tHegal conclusions
drawn from the facts” or “accept as triaets or unwarranted inferences, unreasonable
conclusions, or arguments@Giarratano v. Johnsarb21 F.3d 298, 302 (4th Cir. 2008).
“Threadbare recitals” of the elemsrdf each cause of action will not suffidgbal, 556 U.S. at
678. Thecomplaint musallege enough facts from which the court, calling upon *“its judicial
experience and common sengd,’at 679,can conclude that Mendes is entitled to relief.
B. Mendes’s Complaint

Mendes allegethatthe defendantfl) violated his due process right to be ffielm
“arbitrary and capricious government action,” (2) violated his right to equal pootéam
“being unjustly singled out,” (3) violated the Fourth Amendment by conducting “unlawful and
obtrusive governmeatsearchs,” and (4) conspired to infringe on his Fourth Amendment
property rights. $eeCompl. M 1, 133-78.) In addition, Mendesquests that this court exercise
its supplemental jurisdiction t@view and overturn the BZA’s September 5, 2019 decision.
(Compl. 11 179-813) The court addresseschcount below.

1. Due process

Mendes allegethatdefendants “deprived [him] of his property rights” by subjecting him
to “unnecessarily aggressive, and ultimately frivolous Planning Department enfot@atien,
and for which [he] is currently required to comply with terms of a BZA deterromatilopted
from a reommendation by the Planning Department at the last minute provided to the BZA.”

(Compl. 1 136.) Mendes brings procedural and substantive due pctaipss

3 The court is unsure whether to characterize this casiatclaim or aequest for relief but will consider it
asCount V for purposes of this motion to dismiss.
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a. Procedural due processclaim

To establish a procedural due process claim, Mendes must shihat(hg had a
protected property interest; (2) of which defendant deprived him; (3) without due protass of
Tri Cty. Paving, Inc. v. Ashe C1y281 F.3d 430, 436 (4th Cir. 2002) (citiBglvia Dev. Corp. v.
Calvert Cty, 48 F.3d 810, 826 (4th Cir. 199. Mendes alleges that the Planning Department
denied him “minimal procedural due protections” by “constantly changing [its] basikeiped
zoning violations” and issuing conflicting interpretations regarding whether Mendes was
required to obtain ad?Pmit. See idf 138.) Mendes also accuses the BZA of (1) refusing to
hear newly discovered evidence at the second BZA hearing, (2) failing to address agatevest
his factual or legal arguments, (3) adopting the Planning Department srilaste
menorandum” as the basis for overturning and substituting the Zoning Administrator’'s May 1,
2019 Zoning Determination, (4) refusing to allow witness testimony on his behalf at the second
BZA hearing, (5) demonstrating partiality when questioning the Plari»épgrtment at the
second BZA hearing, (6) holding off-the-record deliberations during a public hearing, and (7)
issuing a decision ordering Mendes to tedqeetitiveaction despitéhe BZA'’s previous
knowledge of higull compliane with all requests.Id. § 139.)

As an initial matter, Mendes has been unable to identify a property interesathat w
abridged by the actions of the defendants. At the hearing, Mendes conceded that there was no
such deprivation. This concession, standing alone, is fatal to his procedural due pravess clai
See Greenspring Racquet Club, Inc. v. Baltimore Cty., Nlok. 992444, 001012, 2000 WL
1624496, at *7 (4th Cir. Oct. 31, 200@npublished opinion) (“If no protected arest exists,
there is no need to consider whatlany alleged deprivation of that interest was effected with

‘due process.™) (quotingcott v. Greenvile Cty716 F.2d 1409, 1418 (4th Cir. 1983)).
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Moreover, Mendesannot state a claim for procedural due probessiuse he failed to
take advantage of the available process in state.ctjijo § 1983 procedural due process
violation exists when a party fails to exhaust both administrative and state coenliesitnat the
government affords to themRockville Cars, LLC v. City of Rockville, M891 F.3d 141, 149
(4th Cir. 2018)cf. Mora v. City of Gaithersburg, Md519 F.3d 216, 230 (4th Cir. 2008)T]he
constitutional violation actionable under § 1983 is not complete when the deprivation occurs; it
is not complete unless and until the Statesfailprovide due process.”) (quotidgermon v.
Burch 494 U.S. 113, 125-26 (1990)). Mendes had the opportunity to appeal the BZA’s
September 5, 2019 ruling within 30 days pursuant to § 15.2-2314 of the Virginid e,
Bragg Hill Corp. v. City of Federicksburg831 S.E.2d 483, 492 (Va. 2019) (explaining the 30-
day appeals process following a zoning appeal board’s final deciditamdes’s failure to file
an appeal in accordance with § 15.2-2Badshis procedural due process clair8See id.
(concluding that “the determination of the zoning administrator affirmed by the BZA camiee
a ‘thing decidedafterno appealfrom theBZA decisionwas filedunder § 15.2-2314) (quoting
Lilly v. Caroline Cty, 526 S.E.2d 743, 745 (Va. 2000

Accordngly, Mendes’s procedural due process claiithbe dismissed

b. Substantivedue processclaim

To establish a substantive due process claim, Mendes must show that (1) he had property

or a property interest; (2) the state deprived him of this property or property intate€) &the

state’s action f[ell] so far beyond the outer limits of legitimate governrhactian that no

4 “Any person . . . aggrieved by any decision of the board of zoning appeals, . . . mdthfilee clerk of
the circuit court for the county or city a petition . . . specifying the ground on wiigfeased within 30 days after
the final decision of the board.” Va. Code. Ann. § 1%5324. It appears that Mendes was aware of his obligation to
either comply with or appeal the BZA’s decision pursuant to 82312, GeeCompl. 11 10405.)
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process could cure the deficiencyMLC Auta, LLC v. Town of So. Pings32 F.3d 269, 281

(4th Cir. 2008) (quotingylvia Dev. Corp. v. Calvert Ciy18 F.3d 810, 827 (4th Cir. 1995)).

Only “the most egregious official condudtiat“shocks the conscious” creates a substantive due
process violationWolf v. Fauquier Cty. Bd. of Supervisps®5 F.3d 311, 323 (4th Cir. 2009)
(citing Cty. of Sacramento v. Lews23 U.S. 833, 836 (1998)).

Mendes alleges thaefendants deprived him of “substantive due process protections
from arbitrary and capricious government action both in terms of the Planning Depastment’
interpretation of the Warren County Zoning Ordinance and its procedures for enforcing such
regulations.” (Compl. 1 140.) Spécally, Mendes claims thatefendantssingled” him out,
constantly changed positions on a number of alleged zoning violations, aggressively pursued
these accusations in bad faith, and failed to “maintain policies and procedures” efnairihg t
Planning Department enforced the Zoning Ordinance impartidtly) (

Once againMendes’s concession about the lack of the deprivatianpobtected
property interest, discussed above, is fatal to this cl&ee, e.gM.B. by and through Brown v.
McGee Civil Action No. 3:16cv334, 2017 WL 1364214, at *7 n.10 (E.D. Va. Mar. 24, 2017)
(explaining that while a student has a property interest in public education, when a student
“alleges no suspension, expulsion, or exclusion from the state-mandated secondary school
process, no deprivation of a protected property interest has occurred”) Gtasgv. Lopez19
U.S. 565, 576 (1975)Walsh v. Logothetj<Civil No. 3:13CV401-JAG, 2014 WL 229588, at *6
(E.D. Va. Jan. 21, 2014) (stating that a public employee’s property interest is “gemerally i
continued employment, and no deprivation exists so long as the employee receives payment of

the full compensation due under the contract”) (cifiigids v. Durham909 F.2d 94, 98 (4th
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Cir. 1990)) Coates v. Hall512 F. Supp. 2d 770, 778 (W.D. Tex. 2007) (“[T]here has been no
deprivation of substantive due process because there has been no depifiyatparty.”).

Additionally, even ifMendes’sallegations are trysMendes cannot state a substantive
due process claim becaube process in this case cured the deficier@gvernmenaction
offends due process “only where the resulting deprivation . . . is so unjust that no amount of fair
procedure can rectify it.’Front Royal and Warren Cty. Indus. Park Corp. v. Town of Front
Royal, Va,. 135 F.3d 275, 288 (4th Cir. 1998). At Mendes'’s first hearing, the BZA postponed
resolution and “tasked the Planning Department to propose a solution” to Mendes. (Compl.
89.) The BZA then held a second hearing to examine the Planning Department’s September 5,
2019 proposal, which conceded that Mendes'’s legal interpretation of the Zoning Ordinance wa
correct. (Id.  95.) After deliberation, the BZA adopted the proposal, overturned the Zoning
Administrator's May 1, 2019 Zoning Determination, and imposed a $10.00 zoning permit fee in
accordance with the propogalbring the property into compliancdd.( 95, 103, 127.)
Through these procedures, the BZA agreed with Mendes’s position and exempted him from most
permit requirementslts decision taassess $10.00feeis not the “conscious-shocking” behavior
required to create a substantive due process violaBer, e.gLewis 523 U.S. at 846 (“Only
the most egregious official conduct can be said to be ‘arbitrary in the constitutiosel’ye
(quotingCollins v. City of Harker Heights, TeXxx03 U.S. 115, 116 (1992)).

For these reasonslendes’s substantive due process claim will be dismissed.

2. Classof-one equal protection claim

Mendes alleges that he “was injured as a ‘class of one’ by the arbitrary andoceprici
actions taken by the staff members of the Planning and Building Departments.” (Compl. § 145.)

To supporthis claim, Mendes alleges:
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110. The Building Department ratéd in the [Freedom of
Information Act or FOIA] response that no building permits were
issued for any structures located withime SFHA [Special Flood
Hazard Areéfor the period of time requested.

111. Additionally, Plaintiff received and reviewed several other
agricultural exemption applications within the FOIA response[,]
none of which required the submission of a resideimtiglding
permit, and all were noobemmercial in nature such as Plaintiff’s.

112. The response made clear that of the hundreds of miles of
waterfront properties totaling more than two thousand six hundred
(2,600+) distinct lots within Warren County, orilye Plaintiff was
cited, inspected, sent letters of inquiry, or otherwise contacted for
violations of the [Z]oning [O]rdinance or building code.

114. ... FJrom October 2018 through May 29, 2019, Plaintiff was
the only property owner in all of Warren County within the SFHA
contacted by the Planning Departmendinyway regarding notices
of violation, letters of inquiry, or any form of communication
relating b potential zoning nomempliance issues.

115. After Plaintiff raised his concerns about selective enforcement
to the Planning Department and after his first FOIA request, for the
first time in more than at least six months on May 29, 2019, the
Planning Department issued ‘notices of zoning inspection’ to
several property owners within the SFHA.

116. The Planning Department’s approach to subsequent property
owners was vastly different than how the Planning Department
addressed Plaintiff's property. .. Plaintiff received no notice of
zoning inspection; no notice of follewp and determination; no
phone calls; was threatened to bring his property into compliance
within thirty days or tear down his structures; and never received
any guidance proactively from the Planning Department to bring his
property into compliance . . ..

147. Being the only property owner singled out when there were
hundreds of miles of riverfront properties within Warren County’s
boundaries, and when the Planning Department waducting a
countywide aerial surveillance review of riverfront properties for
potential violations defies rational explanation and reasonably
anticipated enforcement results.
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148. Further, Plaintiff discovered via FOIA requests that at least
two other similarly situated property owners during the period of
October 1, 2018 through May 29, 2019 witkUarrenCounty were
not cited or otherwise contacted by the Planning Department
regarding apparent violations that were clearly observable and
should have been equally discoverable had the Planning Department
conducted the alleged countyee review as was represented.
149. The Planning Department’s decision to enforce the Warren
County Zoning Ordinance only against Plaintiff lacked any rational
basis [for]difference in treatment.

(Id. 7 116-12, 11446, 14749.)

Mendes maytatea successful clags-one @ualprotection claim if he can allege that he
“has been intentionally treated differently from others similarly situateldhat there is no
rational basis for the difference in treatm&n¥ill. of Willowbrook v. Olech528 U.S. 562, 564
(2000) (per curiam)ln Olech the Court construed the comjhd as “alleging that the Village
intentionally demanded a 38et easement as a condition connagtner property to the
municipal water supply where the Village required only ddd-easement from other similarly
situated property ownerslId. at 56. Further, theiltage’s demand was “irrational and
arbitrary” because théllage successfully connected her property “after receiving a clearly
adequate 1Hoot easement.ld. The Court held thahe plaintiff's complaint was “sufficient to
state aclaim of relief under traditional equal protection analysikl”

Mendes’s claim isimilarto the claim inOlech Consequently, Mendes has likely
pleadecenoughfacts to state a clagd-one equal mtection claimunder theapplicablepleading
standards whe®lechwas decided. Howevehé court museéxamine the complaininderthe
stricter pleadingequirements developed Byvomblyandigbal.

The Fourth Circuit “has not had occasion to provide a clear standard as to how gpncretel

and specifically a plaintiff must compare himself to others to state aalasse claim.” Foster
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v. United States ERANo0. 2:14ev-16744, 2016 WL 4473453, at *8 (S.D. W. Va. Aug. 22,
2016)> In Foster, the court observeithat“most other courts of appeals directly confronting the
pleading standard for a claséone claim—particularly those addressing it aftémjomblyand
Igball—apparently require plaintiffs to name specific parties or to assert factsrabtiogrto-
dismiss stage showing that ther@aigeasonably close similarity between those parties and the
plaintiffs.” 1d. (collecting cases).

For examplethe First Circuit concluded that clastone claims in the lardse context
“mear{] more than ‘point[ing] to nearby parcels in a vacuum and leav[ing] it to the municipality
to disprove conclusory allegations that the owners of those parcels are sinmtilatiydsi”’

Freeman v. Town of Hudspnl4 F.3d 29, 38 (1st Cir. 2013) (citations omitted) (alterations in
original). Similarly, he Tenth Circuiheldthat“after Twomblyandligbal, it is insufficient to

simply allege that otheugnidentified properties have ‘comparable’ or ‘similar’ conditioribe-

claim must be supported by specific facts plausibly suggesting the conditions on the properties
and the properties themselves are similar in all material respé&assas Penn Gaming, LLC v.
Collins, 656 F.3d 1210, 1220 (10th Cir. 2011). And the Second Circuit has found, “in light of
Igbal, a generalized pleady in the mold oOlechis no longer sufficient to state a classone

claim.” Id. at 1219(citing Ruston v. Town Bd. for Town of Skaneatedé® F.3d 55 (2d Cir.

2010)).

Mendesdoes not allege that property owners within theal Flood Hazard Area
between October 2018 and May 2019 hHelgedviolationsof the type and degree that Mendes

had, nor does he allege that all Zoning Ordinance violations require the same level gf Count

51n Rutenberg v. Jone283 F. App’x 121 (4th Cir. 2008), decided affevombly the Fourth Circuit
upheld the district court’s dismissal of a clagsone claim where the complaint “fail[ed] to allege the existence of
similarly situated individuals” and “fail[ed] to allege that the disparate treatmekedaa rational basis.ld. at 131.
Mendes alleged both in the instant casgeeCompl. 19148-49.)



Case 5:19-cv-00072-EKD Document 13 Filed 06/25/20 Page 14 of 20 Pageid#: 178

involvement. Further, Mendes does not allege that the two similarly situated properties
referenced ithe complainivere even locatedithin the Special Flood Hazard Area and subject
to the same land use and zoning requireme@seGompl. 148 (“[A]t least two other
similarly situated property owners during the period of October 1, 2018 through May 29, 2019
within Warren Countyvere not cited or otherwise contacted by the Planning Department
regarding apparent violations(gmphasis added) Mendescannot rely on these “broad
generalities in identifying a comparator.eib v. Hillsborough Cty. Public Transp. Comm’n
558 F.3d 1301, 1307 (11th Cir. 2009) (emphasizing that the “similarly situated” requirement
“must be rigorously applied in the cont@ft'class of one’ claims”).Accordingly, Mendes has
failed to plead specific facts “plausibly suggesting the conditions on the properties and the
properties themselves are similar in all material respe#tarisas Penn Gaming56 F.3d at
1220.

For theseeasonsthe court will dismiss Mendes'’s equal protection claim.

3. Fourth Amendment

“The Fourth Amendment protects ‘the right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and sé&mtresfColumbia v.
Wesby 138 S. Ct. 577, 585 (2018) (quoting U.S. Const. amend. IV). A “search” for purposes of
the Fourth Amendment may occur when the government intrudes upon a person’s “reasonable
expectation of privacy.’Katz v. United State889 U.S. 347, 357 (1967). A search may also
occur when the government intrudes or trespasses upon a constitutionally protectedlaeea for
purposes of obtaining informatiorgee Asbury v. Ritchie Cnty. CompQivil Action No.
1:16CV132, 2018 WL 445110, at *5 (N.D. W. Va. Jan. 16, 2018) (cifinged States v. Jones

565 U.S. 400, 408 n.5 (2012)).
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Mendes alleges thais Fourth Amendment rightgere violatedvhen Wendling, the
County Planning Department’s Floodplain Manager, trespassed on Mendes’s property looking
for evidence of potential zoning violations without his consent. To support this claim, Mendes
alleges:
157. The ramp on Plaintiff’'s Farm cannot be seen by the naked eye
or even with the assistance of optical enhancing equipment (i.e.
binoculars or similar devices) from the public rigiftway, and can

only be seen by physita entering onto the property several
hundred feet.

161. Matt Wendling acknowledged imeail communicatiorfs. . .

that he entered onto Plaintiff's Farm without Plaintiff's consent or
knowledge.

162. Matt Wendling entered the Plaintiff's Farm without legal basis,
nor did he believe that he had such a right to enter the Farm as his

[e-mail] communications . . . reflect that he was unaware of any legal
authority granting him the right to access Plaintiff's property.

165. The underlying notice of violation and subsequent
enforcement efforts by the Planning Department were generated as
a result of an illegal search conducted by Matt Wendling.
(Id. 7 157, 161-62, 165.)
Defendantsargue that qualified immunity bars Mendes’s Fourth Amendment claim
against Wendlingpecausé&Vendling’s presence on the property was authorized by state law.
Section 62.1-44.15:54 of the Virginia Codgjuires all localities to establish and administer a

Virginia Erosion and Sediment Conti®fogram YESCB. These entities review and determine

the “adequacy of erosion and sediment control plans submitted for land-disturbingeatibrit

6 Mendesobtainede-mail correspondence betwedtatt Wendlingand various Warren County officials
resporse toFOIA requests.
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public and private lands and “monitor[], report[], inspect[], and enforce][] . . . such land-
disturbing activities.” Va. Code Ann. § 62.1-44.15:54(Burther,a VESCP locality or any
duly authorized agent thereof is authorized by statute to enter any public or private pifoperty “
the purpose of obtaining information or conducting surveys or investigations necessary” to
enforce the program, provided that timére is “at [a] reasonable time[] and under reasonable
circumstances.” Va. Code Ann. § 62.1-44.15:60. Thus, defendants argue that Wendling was
legally justified in visiting the property to survey, inspect, and investigate Meridad's
disturbing activities pursuant ¥irginia statuteand as a result, Mendes’s Fourth Amendment
right was not so “clearly established . . . that a reasonable official would undehstawdhat he
is doing violates that right.Ridpath v. Bd. of Governors Marshall Uni447 F.3d 292, 313 (4th
Cir. 2006) (quotingHope v. Pelzer536 U.S. 730, 739 (2002)).

Government officials conducting a seasrkentitled to qualified immunity where
“clearly established law does not show that the search violated the Fourth Amé&fdme
Pearson v. Callahan555 U.S. 223, 243-44 (2009). Defendants’ argument, howfausrto
consider the Fourth Amendmantplicationswhen the government intrudes upon a
constitutionally protectedrea seeking information. Moreover, there is an entire body of Fourth
Amendment jurisprudence regarding administrative searches and inspeSiane.gNew
York v. Burger482 U.S. 691, 702—-03 (1987). Under this line of cases, a broad administrative
search will not violate the Fourth Amendment where (1) there is a “subBtgotiarnment
interest that informs the regulatory scheme pursuant to which the inspection is2Zhéuke; (
warrartless inspection is necessary to further the regulatory scheme; and (3) tieésstatut
inspection program, in terms of the certainty and regularity of its application, provides a

constitutionally adequate substitute for a warrddt, see MJJG Rest., LLZ Horry Cty., S.C.
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11 F. Supp. 3d 541, 567 (D.S.C. 2014) (applying administrative search doctrine to enforcement
of zoning ordinance)Because the defendants did not frame thealified immunity argument

in terms of these concepthge court is unable discern whether Wendling is entitled to

qualified immunity at this timeSee Sales v. Grari224 F.3d 293, 296 (4th Cir. 2000) (“It is
well-settled that qualified immunity is an affirmative defense, and that the burdendihpléa

rests with the dendant.”).

Therefore, defendants’ motion to dismiss Mendes’ Fourth Amendment claim against
Wendling will be denied.

4. Civil Conspiracy

To establish a civil conspiracy claim actionable under § 1983, a plaintiff must
demonstrate that the defendants “actautlypin concert and that some overt act was done in
furtherance of the conspiracy,” resultinglire deprivation of a federal rightGlassman v.

Arlington Cnty., Va.628 F.3d 140, 150 (4th Cir. 2010) (quotidopkle v. City of Clarksburg81

F.3d 416, 421 (4th Cir. 1996)). A plaintiff must make specific allegations that reasonably lead t
the inferences that members of the alleged conspiracy shared the same conspivgotiad to

try to “accomplish a common and unlawful plan” to violate the pkimfederal rights.Hinkle,

81 F.3d at 421.

Mendes alleges that staff members of the Planning Department and/or Building
Department conspired to infringe upon his property rights. (Compl.  174.) Further, Mendes
believes that other members of the Riag Department—namely Joseph Petty and Taryn
Logan—conspired to hide Wendling’s misconduct by covering up the trespass and choosing “not
to take any action to investigate and address the mattdr. {76.) However, it is not

sufficient to plead factaupon information and belief,’id. 11 175-76), as Mendes has done in
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this case Instead, to “avoid evisceration of the purposes of qualified immunity, courts have
required that plaintiffs alleging unlawful intent in conspiracy claims under . . . 81688
specific facts in a nonconclusory fashion to survive a motion to disnfssimons v. Poe&7
F.3d 1370, 1377 (4th Cir. 1995).

Further, Mendes’s conspiracy claim, as pled, is barred by the intracorporate @ynspira
doctrine, which holds that “acts of corporate agents are acts of the corporatiparitse
corporate employees cannot conspire with each other or with the corporaiins Tech, Inc.

v. Aboud 313 F.3d 166, 179 (4th Cir. 2002). The doctrine applies togebtities, as well as
private corporations and public government entitM&iping Zeng v. Marshall Uniy370 F.
Supp. 3d 682, 687 (S.D. W. Va. 2019) (citiggkerson v. Alachua Cty. Comm’200 F.3d 761,
767 (11th Cir. 2000)). Mendes argues that the doctrine does not apply to “unauthorized”
corporate actions, but he fails to sufficiently plead any actions that were not zedHwoyi
Warren County.

For these reasons, the court concludes that Mendes has not pled an actionable § 1983
conspiracy claim.

5. Review ofthe BZA’s decision

Mendes requests that this court exercise its supplemental jurisdiction to rexiew th
Warren County BZA's September 5, 2019 decisasthe state [c]ircuit [c]ourt would have
beencapable of performing pursuant to Va. Code § 15.2-2314.” (Compl. 1 TB89ourt has
no authority to take the requested action. There is nothing in the language of the statute or in any
applicable case law granting federal courts the authority to usurp a state aotimstyto sit in
review ofa local zoning board of appealSee, e.gNat’'| Maritime Union of Am., AFICIO v.

City of New York119 S.E.2d 307, 309 (Va. 1961) (explaining that the action disputing the
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constitutionality of a City of Norfolk zoning ordinance was first filed in tlastErn District of
Virginia and stayed on motion by the defendants “to afford complainants an opportunity to
proceed in the [s]tate courts of this [Clommonwealth”). Section 15.2-2314 eypdieitheates
the process by which Mendes could have appealed the BZA's decision. Mendes chose not to do
so.

Even if § 15.2-2314 somehow gave this court authority to review the BZA’s decision, it
would decline to do so under tBairford abstention doctrineSee Burford v. Sun Oil G819
U.S. 315 (1948 Whena federal court has jurisdiction over an action, the conaly, in its
sound discretion,” refuse to exercise its jurisdiction in “proper regard for théutight
independence of state governments in carrying out their domestic pdiiayférd, 319 U.S. at
317-18. The Fourth Circuit classifies cases involving questions of state and local land use
zoning law as dclassic example of situations in which ‘the exercise of federal review . . dwoul
be disruptive of state efforts to estableéshoherat policy with respect to a matter of substantial
public concern.”Pomponio v. Fauquier Cty. Bd. of Supervis@s F.3d 1319, 1327 (4th Cir.
1994),overruled in part on other grounds by Quackenbush v. Allstate3h3.U.S. 706 (1996)
(quotingNew Orleas Public Serv., Inc. v. Council of New Orlea#81 U.S. 350, 361 (1989)).
Indeed, the Fourth Circuit has, on numerous occasions, “reiterated that state anohiogahnd
land use law is particularly the province of the State and that federal courtsd Baauhry of
intervening in that area in the ordinary casBdmponio 21 F.3d at 132Browning-Ferris, Inc.
v. Baltimore Cty,.774 F.2d 77, 79 (4th Cir. 1985) (applyiBgrford abstention and deeming
land use questions “the peculiar concern of local and state governme€aigl); Stowe Assocs.,
Ltd. v. Albemarle Cty.724 F.2d 1079, 1080 (4th Cir. 1984) (abstaining from deciding a case

where plaintiffs’ state and federal claims “necessarily depend upon theuctiostiof state land
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use law”). Thus,“absent unusual circumstances, a district court should abstain under the
Burford doctrine from exercising its jurisdiction in cases arising solely out of stateabr loc
zoning or land use law, despite attempts to disguise the issues as federal d@mpdnio 21
F.3d at 1327.

There are no facts in Mendes’s complaint to suggest that this is anything but an yordinar
case” with respect to his request for review of the BZA'’s decision. Fa thasons, the court
will abstain from exercising its jurisdion with respect to Count V.

[1l. CONCLUSION

For the abovestated reasonslefendantsmotionto dismisgDkt. No. 5) will be granted
as to all claims and all defendants except plaintiff's Fourth Amendment claim tadgfiesdant
MatthewWendling. The court will enter an appropriate order.

Entered: June 25, 2020.

G Epabeth K Dithon

Elizabeth K. Dillon
United States District Judge

7 The court recognizes that, pursuant toBleford abstention doctrine, the typical procedure is to dismiss
the claims for equitable relief and stay the damages claims. A stay of the rentimages claimrMendes’s
Fourth Amendmat claim against Wendlinrg-would serve no purpose because the state court process has
concluded.See Quackenbusbl7 U.S. at 7361 (stating thatBurford might support a federal court’s decision to
postpone adjudication of a damages action pending the resolution by the state cougpuiéd duestion of state
law”).



