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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURGDIVISION
TIMOTHY SHELLEY,
Plaintiff,
V. Civil Action No. 5:19v-00080

LAURA PYLE and McCASKEY& PYLE,
ATTORNEYSAT-LAW, PLLC,

By: Elizabeth K. Dillon
United States District Judge

Defendang.

N N N N N N N N N N

MEMORANDUM OPINION

Pro se faintiff Timothy Shelley brings claims of tortious interference with parental
rights, negligence, and intentional infliction of emotional distress against defehdanasPyle
and McCaskey & Pyle, Attorneyst-Law, PLLC. This case arises out of a child custody dispute
between Shelley and Kimberly Montgomery, in which Pyle was appointadign ad litem.
Shelley claims that McCaskey & Pyle is vicariously liable for the claims against Ride ain
theory of respondent superior.

Pending before the cougdefendants’ motion for summary judgmeiitere are no
genuine disputesf materialfact, andthe motion is ripe for resolution. For the reasons set forth
below, the court will grant defendants’ motion for summary judgment.

|. BACKGROUND
A. December 2017 Custody and Visitation Order

Shelley and Kimberly Montgomery (“Montgomeryshare a child“the child). (Compl.

5, Dkt. No. 1.) In 2017, Shelley and Montgomery had a disagreement over child custody and
visitation that resulted in proceedings before the Lexington and Rockbridge Juvenile and

Domestic Relations Cou(“juvenile court”). (d.) Thejuvenilecourt appointedPyle as
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guardian ad litem fathe child (Id.) OnDecember 19, 2017, the juvenile court issued an order
granting Montgomery full legal and physical custodyh& childand granting Shelley visition
rights, including three two-week visitation pericatchsummer. (Defs.” EX at4, Dkt. No. 19-
1)

Theorderstatedthat Pyle would remain guardian ad litem for ninety days following the
order. (d. at 5.) Defendants believe that Pyle’s guardad litem appointment expired on
March 19, 2018, pursuant to the juvenile court order. (Compl. 4-6; Defs’ Mot. for Summ J. 2,
Dkt. No. 19.) Plaintiff believesthat Pyle’sguardian ad litem appointment expired on December
19, 2017, because the juvenile caanderextendng guardianship beyond the conclusion of the
case was ineffective(PIf.’s Response 3, Dkt. No. 23.)
B. June 2018 Visitation Dispute

On June 14, 2018, Montgomery emailed Pyle expressing concerthewdrilds
upcoming twoweek visit with Shelley(Defs.” Ex 1 at 8.) Montgomery explained that during
the child’s last visit with her fatheghelleyhadshownthe childhis blog. (Id. at 8-13.)The
blog isdedicated tavarious conspacy theories that Shelley believes to be a reahtstuding
“[the child] being raped by the CIA.”Id. at 8.) Montgomery told Pyle that duritige childs
last visit withfather, “[the child locked herself in the bathroom at his house and begged
[Montgomery] to come get her.ld;)) MontgomeryrequestedPylé€s help,stating“[a]ny
thoughts you have or solutions that can help us would be appreciat&helley’§ mental
illness' is affecting[the child and | feel helpless (1d.)

The next day, June 15, 2018, Montgomery emailed Shelley, “writing to cancel [the child]

1 Shelley was hospitalized for over a week at Brooke Glen Behavioral Hospitgdtenser 2016 under an
involuntary commitment order. (Defs.’ Ex. 1 at 15.) At thaetihewas diagnosed with a substarinduced
psychosis.(1d.)



coming to PA . . . under the advice[bér] attorney and the GAL [Pyle].” (Compl; Befs.” Ex.
1 at43.) Skelley replied, stating that Pyle’s guardian ad litem appointmenéx@idedandthat
Montgomery was in violation of the juvenile court’s visitation ordéd. gt 43.)

On June 20, 2018, Shelley filed a pro se motion to show cause for Montgomery’s
violation of the visitation order and motions for sanctions against Montgomery, Montgomery’s
attorneyHancock andguardian ad litenfPyle. (Defs.” Ex. 1 at 44-55.) On June 25, 2018,
Montgomery, represented bYilliam Hancock filed a motion to end Shelleyissitation
periods. (Defs.” Mot. for Summ. J. 4; Defs.’ Bxat66.)

C. October 2018 Custody and Visitation Hearing

OnOctober 2, 2018, the juvenile court held a hearing to resolve the pending motions.

The court dismissed the motions for sanctions against Hancock and Pyle. (Defsat8%-82,

90, 93.) The courthenhead testimony from multiple witnessed.he childtestified that she

loves her father, but she is also afraid of him because “[he] ha[s]n’t beeranwélthe content of

his blog makes her uncomfortable. (Defs.” Ex. 3 at 6-11, Dkt. No. 19-3.) Theeaewed

posts fromShelley’sblog, which state thajovernment actors have used mind control technology
on him and perpetrated sexual assaults against him, his family, and dthexts7{.) The court
alsoheard testimony from Shelley that he believes the information in his blog posts to be true.
(Defs.” Ex.2 at 47-52, Dkt. No. 19-2.) The court allowed Shelley to question Pyleo stated

that she “advised [the childlot to go up to see her father if she felt unsafe.” (Defs.’ BEx68.)

Pyle explained that she offered such guidance, even though her guardian ad litem appointmen

had expired, because she “was concerned for the safety of [the] chdd.” (

2 Pyle was not called as a witness at this hearing and did not testify under oath. kitvesseurt allowed
Shelley to ask Pyle questions at the hearing, in part because the court plannggdintr®gle as guardian ad litem.
(Defs.” Ex. 3 at 6566.)



The juvenile court concluded that Shelley’s blog posts constitutedterial change in
circumstance since the December 2017 visitation ordet.at(71) The court orded that
Shelley have a follow-up parental capacity evaluation and temporarily suspendeddtisisi
periods withthe child (Id.) Thecourtalso reappointed Pyle as guardian ad litem and provided
that the childmay visit Shelley at her discretion, but Shelley may not initiate contacthvath
child. (1d. at 72.)

D. January 2019 Custody and Visitation Order

On January 17, 2019, on the juvenile court held a hetoirgyisitthe temporary
suspension of Shelley’s visitation periods and review his updated parental capacdyi@val
(Defs.” Ex. 4 at 81-82, Dkt. No. 19-4After considering the updated evaluation ane childs
prior testimony, the court ordered full legal and physical custody to Montgomery with no
custodial or visitationperiods for Shelley.1d.)

Shelley appealed thlanuary 2019 juvenile court order. On February 27, 2020, the
Circuit Court of Rockbridge County considered the appeal and upheld the gueemnit’'s order
(Defs.” Ex. 4 at 84-85.)The circuit courgraned sole legal and physical custody to
Montgomery and no custody or visitation to Shelley, with the exceptiothinahild“may
initiate any contact with [] Shelley as she sees fftd.)

E. ClaimsAgainst the Guardian Ad Litem

Shelley nowclaims thatPyle tortiously interfered with his parental rigkatken she
responédto Montgomery’s June 2018 email and addithe childnot to visit hefatherif she
felt unsafe.(Compl. 6.) Shelley also claims that Pyle’s advicth&ochildamounts to
negligence and intentional infliction of emotional distredd. gt 7~8.) He argues that

McCaskey & Pyle, the law firm where Pyle works, is vicariously liable for Pytets. (d. at 8.)



Il. DISCUSSION

A. Standard of Review

“Summary judgment is appropriate where an examination of the pleadings, affidavits,
and other discovery materials before the court indicates that there is no genuioé isaterial
fact and that the movantéstitled to judgment as a matter of l[awRPence v. Tenneco Auto.
Operating Co., No. 5:04CV00075, 2005 WL 999972, at *2 n.2 (W.D. Va. Apr. 26, 2005), aff'd,
169 F. App’x 808 (4th Cir. 2006) (citing Fed. R. Civ. P. 56Qgotex Corp. v. Catrett, 477 U.S.
317, 322-23 (1986)). “The burden is on the movant to establish that no material factual disputes
exist’ Id. “A genuine issue of material fact existstife evidence is such that a reasonable jury
could return a verdict for the nonmoving partyld. (quotingAnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986)).

There is no genuine dispute of material fadhis case Shelley accepts as accurate
defendantsstatement of facts presented in the motion for summary judgment. (PIf.’saResp.
2.) The only fact Shelley disputes is the date on which Pyle’s guardian ad litem appointment
expired. [d. at 3.) However, whether Pyle’s appointment expired in December 2017 as Shelley
asserts or in March 2018 as Pyle assisrimmaterial becaugke events at issue took place well
after those dates. There is no dispute that Pyle’s appointment had expired by June 2018 when
Montgomery emailed Pyle seeking advice alibatchild’s visitation with ShelleyTherefore,
no material facts are in dispute
B. TortiousInterferencewith Parental Rights

Virginia law recognizes tortious interference with parental rights as a cdastion.
Padula-Wilson v. Landry, 841 S.E.2d 864, 869 (Va. 2020) (citigatt v. McDermott, 725

S.E.2d 555Va. 2012)). In ader to state a claim for tortious interference of parental rights, a



plaintiff must plead sufficient facts to show that:

(1) the complaining parent has a right to establish or maintain a

parental or custodial relationship with his/her minor child; (2) a

party outside of the relationship between the complaining parent and

his/her child intentionally interfered with the complaining paent

parental or custodial relationship with his/her child by removing or

detaining the child from returning to the complaining parent,

without that parens consent, or by otherwise preventing the

complaining parent from exercising his/her parental or custodial

rights; (3) the outside party intentional interference caused harm

to the complaining paremst parental or custadli relationship with

his/her child; and (4) damages resulted from such interference.

Wyatt, 725 S.E.2d at 562.
“These elementpresuppose not merely any interference of any kind, but rather, a tortious
interference . .’ Padula-Wilson, 841 S.E.2d at 86970 (quotiGgward v. Wellmont Health
System, 812 S.E.2d 766, 77V4&.2018)). Tortious interference refers to “[o]ne who, with
knowledge that the parent does not consent, abducts or otherwise compels or induces a minor
child to leave a parehggally entitled to its custody or not to return to the parent after it has been
left him. . ..” Id. (Quoting Restatement (Second) of Torts 8 700 (1997)

In Padula-Wilson, the courdenieda tortious interference claim brought by a mother
involved in custody and visitation proceedings who alleged that “various professionals who
participated in those proceedings, including the children’s guardian ad litem . . . consgared, |
and actednaliciously . . . to deprivgher] of the rightful custody of her children ... .” 841
S.E.2d at 866. Specifically, the mother argued that the guadibteminterfered with her
parental rights by “conspiring to prevent her from seeing her children, in violation ofta cour
order which granted her supervised contatd. at 871. The court explained that even if there
were a violation of a visitation order the appropriate remedy was not a @ltdsem for

tortious interference, but rathier“aler{] the court that its order was being violated and] dsk

that violation to be remediédld. The court expresslydéeclindd] to expand the scope of the



tort of interference with parental rights by opening a new front for disappointed, angry,
frustrated, or vindictive parents to renew bdttled. The court exg@ined that dragging mental
health professionals and guardians ad litem into court for their role in a custody attbmisit
case would be highly detrimental to the procedd. “[N] o cause of action for tortious
interference with a parental or custodial relationship may be maintained aggirestdian ad
litem . . . based upon his/her expert testimony and/or participation in a child custody and
visitation proceeding. Id.

Here,Padula-Wilson applieseven though Pyle was no longke childs guardiarad
litem at the time of the alleged tortious interferentbe appropriate remedy for Montgomery’s
violation of the visitation order was for Shelley to alert the juvenile court of tiatian.

Shelley did alert the juvenile court of the violation, and the court held a hearing in whiaktyShell
received full due process. U$ there is no need f&8helley to relitigate this issue through
collateral tortious interference claim.

In addition, Pyle did not tortiously interfere wihelley’s parentaights. Pyle did not
abductthe child nor did she compel or indutige childnot to visit her father. Rather, Pyle
responded to an unsolicited email from Montgomery and adthgechildnot to visit her father
if shefelt unsafe. Such a statement does not rise the level of tortious interference.

Moreover,Shelley’s claim against Pyle is exactly the type of tortious interference claim
that Padula-Wilson rejected. Shelley has dragged Pyle into court for her role in the custody and
visitation proceedings. Although Pyle providéeé childwith advice after her guardian
appointment expired, she provided this advice based on her knowledge and participation in the
prior custody proceedings. To allow litigation against a former guardian ad litensffonckng

to a concerned parent or providing advice in the best in interest of the child woulddrtretrat



custody and visitation process. Therefore, the court will grant summary judgment in fawer of t
defendants on thaaim of tortious interference witparental rights.
D. Negligence

Shelley claims that “Pyle had a duty not to advise others to violate court orders, to
interfere with others’ parental rights, or to destroy parents’ relationshipghveir children.”
(Compl. 7.) However, Pyle did not evShelley a duty as guardian ad litem at the time of the
alleged negligence because her guardian appointment had expired. Even if Pyle had a duty not
to advise others to violate court orders, she did not breach this duty by ttedlioildshe
should no visit her father if she felt unsafe. Shelley’s claim that Pyle negligerébched a
duty not to interfere with his parental rights is essentially a restatement of higgortio
interference claim. Thereforte court will grant summary judgment in favor of the defendants
on the negligencelaim.
E. Intentional Infliction of Emotional Distress

To establish a claim for intentional infliction of emotional distress, the plaintiff “must
prove, by clear and convincing evidence, that: (1) ‘the wrongdoer’s conduct is intentional or
reckless,’ (2) ‘the conduct is outrageous and intolerable,” (3) ‘the alleged wraogifiict and
emotional distress are causally connected,” and (4) ‘the distress is Se@ali@way v.
Commonwealth of Virginia, No. 5:16€V-00081, 2017 WL 4171393, at *10 (W.D. Va. Sept. 20,
2017) (quotinduller v. Aliff, 990 F. Supp. 2d 576, 580 (E.D. Va. 2013) (ciftugso v. White,
400 S.E.2d 160, 162 (Va. 19911)Claims for intentional infliction of emotional distress are not
favored under Virginia lawld. (citing Barrett v. Applied Radiant Energy Corp., 240 F.3d 262,
269 (4th Cir. 2001) (quotinBowlesv. May, 166 S.E. 550, 555 (Va. 193R))‘Liability has been

found only where the conduct has been so outrageous in character and so extreme in degree, as to



go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable
in a civilized community.”Russo, 400 S.E.2d at 162 (quotifestatement (Second) of Torts §
46 cmt. d (1965)

Here, Pyle’s conduct was far from outrageous or intolerable. Pyle responded to
Montgomery’s emaithat expressedoncen over her daughter’'s safety. Pyle advidezichild
that she need not visit her father if she felt unsafe. This is not outrageous conducgssgdrdl
whether Pyle’s appointment as guardian had expired. It is far from atrocious erahbltelfor
Pyle to act out of concern fdhe childs safety. On the contrary, one may expect a former
guardian ad litem to respond to a parent’s plea for assistance and to advise a chilgtlo ac
concernfor her own safety. Thereforthe court will grant summarudgment in favor of the
defendants on the claiof intentional infliction of emotional distress

[Il. CONCLUSION

There are no genuine issues of material faotidefendants arentitled to judgment as a
matter of lawon plaintiff's claims oftortious interferencwiith parental rights, negligence,
intentional infliction of emotional distresandvicarious liability. Therefore, the couvtill enter
an order grantingefendantsimotion for summary judgment.

Entered: November 2, 2020.

A/W/ﬁ/p%/f
Elizabeth K. Dillon
United States District Judge



