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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
LYNCHBURG DIVISION

JOHN DOE, CAseNo. 6:14-cv-00052
Plaintiff,

V. MEMORANDUM OPINION

WASHINGTON AND LEE UNIVERSITY,
Defendant.|  Jupce NorRMAN K. MOON

|. INTRODUCTION

John Doe (“Plaintiff”), proceedingseudonymouslyinitiated this action on December
13, 2014. Plaintifs Amended Complainassers five causes of action against Washington and
Lee University (“Defendant,” or “W&LJ, all arisingout of the school'sdecision to expel
Plaintiff over allegations that he engaged in nosemsual sexual intercourse witllow W&L
student Jane DoePRlainiff alleges that W&L'’s decision to discipline hiamounts to a violation
of Title IX of the Education Amendments of 1972, 20 U.S.C. 88§ 1888 (“Title IX"), a
deprivation of due processas guaranteed by the Fifth Amendment of the United States
Constituton, anda breach of contract. Plaintiff also asks for declaratodguent under 28
U.S.C. § 2201.The matter is now befortie Courtupon Defendant’s April 7, 2015, Motion to
Dismiss. While someof Plaintiff's legal argumentsare without merit] detemine thathe has
pleaded factual allegations sufficient to support a Title IX claim. Accordingly, Defésdant
motion will be granted in part and denied in part.

II. STANDARD OF REVIEW

A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of a complaint to determine

whether the plaintiff has properly stated a claim; “it does not resolve t®si@sounding the

facts, the merits of a claim, dhe applicability of defenses.”’Republican Party oifNorth
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Carolina v. Martin,980 F.2d 943, 952 (4th CiL992). Although a complaint “does not need
detailed factual allegations, a plaintiff's obligation to provide the ‘grounds’ of his entitle[ment]
to relief requires more than labels and conclusions aaiedmulaic recitation of the elements of
a cause of action will not do.Bell Atl. Corp. v. Twombly550 U.S. 544, 555, (200internal
citations omitted). A court need not “accept the legal conclusions drawn from tké dac
“accept as true unwamged inferences, unreasonable conclusions, or argumedeastern Shore
Markets, Inc. v. J.D. Assocs. Ltd. P’shigd3 F.3d 175, 180 (4th C2000). “Factual allegations
must be enough to raise a right to feéibove the speculative levelltwvombly,550 U.S. at 555,
with all allegations in the complaint taken as true and all reasonable infednages in the
plaintiff’s favor, Chao v. Rivendell Woods, Inci1l5 F.3d 342, 346 (4th Cir. 2005). Rule
12(b)(6) does “not require heightened fact pleading of specifics, but only enough facteta stat
claim to relief hat is plausible on its face.Twombly,550 U.S. at 570.Consequently, “only a
complaint that states a plausible claim for relief survives a motion to dismfisbcroft v. Igbal,
556U.S. 662, 679 (2009).
[11. FACTUAL ALLEGATIONS

Plaintiff alleges the following On Saturday, February 8, 2014, Plaintiff and Jane Doe
encountered one anothatra partyheld off campus, whereupon they talked, danced, and “made
out” Jane Doe drank alcohol at theent and claimed thawhile her memory of that night was
“fuzzy,” she was not incapacitated or “blacked oudin. Compl.,Ex. B., at 18. Plaintiff also
drank at the party. After thgarty concludedthe twospent half an houogethertalking on the
porch of the house where the party had occurred. At Plaintiff's invitation, Jane Doe

accompanied him back to his room via a campus transportation service.



Upon arrivalat his bedroomthe couplesat on separate chairs acdnversedwithout
engagingn anyphysical contact After they had spoken for an hour or so, Jane Doe approached
Plaintiff in his chair and remarked “I usually don’t have sex with someonest arethe first
night, but you are a really interesting guy.” Am. Compl.  Afier making this statemeniane
Doe began kissing Plaintiff while he remained seated. She then took off albtieng except
herunderwear and led plaintiff to his bed, at which point she Riaintiff's clothes off. Once in
bed, the two engaged in oral sex on each other. Pldimiffadvised Jane Doe that he did not
have a condom available, and she responded by pulling Plaintiff closer to her and ocgmtinuin
“make out.” Jane Doe and Riaff beganto engage in sexual intercourse, and at one point Jane
Doe switched positions so that she was “on top.” During this time, Jane Doe skedr a
Plaintiff to stop or advise him that she did not want to have sex. After they concluded, Jane Doe
and Plaintiffagain“made out” and talked for a while before falling sleep. Jane Doe spent the
nightwith Plaintiff in his room.

The next morning, Plaintiff asked Jane Doe if she would like to go out for brunch, but
because she had mtean clothesshe @clined Following this exchange, Plaintiff drove Jane
Doe home, and they exchanged phone numbers as she got out of the car. The next day, Plaintiff
sent Jane Doe a cellular text message but received no response. That same day, Jane Doe spoke
to a friendabout the encounter, indicated that she had sex with Plaintiff, stated she “had a good
time last night,” and did not suggest that anything nonconsensual happened.

After their encounter, Plaintiff and Jane Doe became “friends” on the social media
welsite Facebook. On March 9, 2014, Plaintiff sent Jane Doe a message on that site reading:
“Hey ummm | don’t how to approach this but idk if I have your right cell phone number because

I've texted you but got no response but | felt like we had a pretty good connectiQn-{¢---]



is that you?1d. 1 30. Jane Doe responded: “haha | thought we did as well. it is actea)ly-§(
----]. also, | lost my phone at Das Klub so when | get it back feel free tartexf you like.
thanks for reaching out.1d. 31. In March of 2014, roughly one month after the encounter,
Jane Doe met with Plaintiff and they engagederual intercoursthat JaneDoe characterized
later as consensual

In the Winter Term of 2014, which lasted from January 6, 2014 to AprikQb4,a
witness saw Jane Doe and Plaintiff interact at various péuiesat Plaintiff'sfraternity house,
but did not observe any indication that anything uncomfortable had occurred bétweernm
rather, he remarked that things looked very “norm&ri March 15, 2014, at a party heldlae
house Jane Doe saw Plaintiff kissing another female and left the party apdet. By August
1, 2014 it was “public knowledge” that Plaintiff and this otfeenale were an exclusive couple.

Jane Doe spent h&014 summer break working at a women’s clinic that dealt with
sexual assault issues. Over the next several months, Jane Doe engagedssiods with
various individuals about her first sexual encounter with PlaiitifFebruary 2014. In July
2014, &ne Doe told a friend that she had beserually assaultedAround the samdime, Jane
Doe applied to be a Peer Counselor at W&LIn a section of her applicatidabeled “life
experiences or personal anecdotes you have that you think may help makalfemdda be a
Peer Counselor” she presented experience and research done in connglatigmew rape,”
stating thashehad performed “Google search” and found “grey rape” and that she was happy
to know that there was “some tangible definition” fonats she claimed to have experienced.
She presented her desire to “voice [her] story.

In September 2014, Jane Doe applied for a study abroad program in Nepal. When she

saw the list of applicants, she noticed that Plaintiff had applied as well. Shertatter she



visited a therapist and described to her “an evolution about how she felt hboutitial sexual
encounter with Plaintiffandthatshe had “a strong physical reaction” to seeing Plaintiff's name
on the Nepal progra acceptance list On October 5, 2014, Jane Doe attended a presentation
put on by W&L’'s Title IX Officer, Lauren Kozak (“Ms. Kozak”). During Ms. Kozak’s
presentatin, she introduced an articlés it Possible That There Is Something In Between
Consensual Sex And Rape And That It Happens To Almost Every Girl Out Theraf?d
discussed it with the members of SPEAK, a W&L student organizabomake her point that
“regret equals rape,” and went on to state her belief that this point was a new idemevery
herselfincluded,is starting to agree with.

On October 12, 2014, both Jane Doe and Plaintiff attended an informational session
about the Nepal program. On October 13, 2014, Jane Doe contacted Ms. Kozak to report that
shehad beersexually assaultegight monthsearlier, but indicated that she did not want W&L to
take anyaction. On October 30, 2014, the list of students attending the semester abroad in
Nepal program was made public; both Plaintiff and Jane Doe were seld@ttedext day Jane
Doe decided thathe wanted to proceed with an investigation of Plaintiff and she contacted Ms.
Kozak to request as much.

Thereafter, Ms. Kozak, with the help of Associate Dean of Students Jason L. Rodocker
(“Mr. Rodocker”), initiated an investigatiorof Plaintiff. On orabout November 3, 2014, Ms.
Kozak notifiedPlaintiff that he would need to meet with her and Mr. Rodocker within six hours
Ms. Kozak did not provide gnexplanationfor this demand, an@laintiff's requestthat he be
advisedon the subjeematter of themeeting went unansweredl'hat same day, Plaintiff met

with Ms. Kozak, who interviewed him about his February 8, 2014 encounter with Jane Doe. Ms.



Kozak explained to Plaintiff that he was accusedexiual miscondudiy Jane Doe and was now
under investigation. She did not show him a copy of Janesl@o@plaint.

When Plaintiff asked if he could consult a lawyer, Ms. Koegiied, “a lawyer can’t
help you here. We won't talk to them. This matter stays strictly within the schoolAm.
Compl. § 66.Ms. Kozak and Mr. Rodocker required Plaintiéfcome back and meet with them
again the next day. At this meeting, Plaintiff again requested legal reatesebut Ms. Kozak
rebuffed hisdemand stating that a representative would not be allowed to participate during the
investigation. When Plaintiff responded that another student who had gone througtmhis s
process was afforded representation, Ms. Kozak stated that the previous ingastgahat
student had occurred under the “old policy,” but laintiff's investigation was under the “new
policy” and that under the “new policy the accused are not allowed to have representation
during the investigation. Plaintiff asked Ms. Kozak and Mr. Rodoifkes could postpone the
meeting, but they indicated a desire to move forward quickly and began to question hi
Plaintiff responded that he did not want to be interviewed without representation,cto Mni
Kozak replied “that’s fine we’ll just submihe investigation report without your side of the
story.” Id. 1 69.

In response to this statement, Plaindiffandoned his resistanaadallowed Ms. Kozak
to question him aboutis encounter with Jane DodRlaintiff asked Ms. Kozak if she wanted to
hearabout the first or the second tinhe had sexualintercourse with Jane DoeMs. Kozak
appeared surprisedbut asked Plaintiff to tell her whatever he felt was necess&taintiff
described both incidentss Ms. Kozak took notes.At the conclusion othe interview, Ms.

Kozak insisted that Plaintiff sign a form agreeing not to discuss the investigation with anyone



and not to retaliate against Jane Doe. Ms. Kozak also asked Plaintiff foofdestple whom
she should interview, and Plaintiff provided her with the names of four students.

In the course of the investigation, Ms. Kozak and Mr. Rodocker ultimately intediat
leastnine people Thesewitnessesncluded two of Plaintiff's four recommended witnesses and
at least eight witnesses recommetidy Jane Doe, althoughist unclearfrom the pleadings
Jane Doe recommendeatiditional individualswho were not interviewed When Plaintiff
guestioned why two of his suggested witnesses were not interviewed, Ms. Kozakrstatad t
interviews would not be necessary, as they alrdedienough facts. In any event, Ms. Kozak
and Mr. Rodocker summarized each interview in writasg‘witness statementsthich would
later be presentew the Student Faculty Hearing Board (“SFHB’During the interviews, the
following witnesses observed Plaintiff and/or Jane Doe immediately thfeencounter during
the Winter Term 2014:

¢ Plaintif’'s roommate . . stated that he was in the room shortly after the sexual
intercourse ended and “nothing seemed abnormal,” the next morning he woke up
to hear them talking and the “tone of voices was normal and nothing indicated to

[him] that anything stnage had occurred between them,” and he recalls that he

“got a positive vibe from [Plaintiff] about the encounter” afterward;

e Plaintiff's acquaintance. . stated that he saw Plaintiff and Jane Doe talking on

the night of the Incident, learned that Pldinthought Jane Doe seemed really

cool, was aware that Plaintiff and Jane Doe “hooked up again in March,” and that

Jane Doe has since attended parties at the fraternity house and been in the

presence of Plaintiff where “there never seemed to be anythimgwit seemed

to be two people who got along well”;

e Jane Doe’s friend. .stated that the next day after the Incident, Jane Doe said she
had sex with Plaintiff but “didn’t insinuate that anything was wrong and she made

it seem as if it was consensualid said she had a “good time last night,” but that

five months later, Jane Doe claimed that she had been “assaulted by Plaintiff

during winter term,” but that “at first she didn’t see it as sexual misconduct and

had been really confused”; and

e Jane Doe'®ld roommate . .stated the next morning after the Incident, Jane Doe
“seemed confused whether something was wrong about what had happened” and
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claimed she didn't want to have sex, but remarked {dahe Doe’s old
roommaté was surprised to learn of@hsexual misconduct allegations because
Jane Doe “never told her that she thought of it as a sexual assault,” and it was not
until after Jane Doe had “worked at a women'’s clinic that dealt with the sexual
assault issues” over the summer that Jane Doe said she was sexually assaulted.
Am. Compl § 76. Two witnessesvho purported to bdane Doe’s therapists also spoke with the
investigatorsand gave the following accounts:
e The first therapist . . stated that Jane Doe visited her twice in the Winter Term
2014 and described that she “had feelings for Plaintiff” and she “enjoyed the
sexual intercourse with Plaintiff,” but the therapist, “walked her through those
feelings to discuss how her actions and feelings didn’t negate that it was a sexual
assault,” and
e The second therapist . stated that Jane Doe came to visit her in September 2014
and described “an evolution about how she felt about the incident,” that she “felt
confused” and that “she had a strong physical reaction” to seeing Plaintiff's name
on the Nepal trip acceptance list, which prompted her to “proceed to a
[disciplinary] hearing.”
Id. 7 78.
Ms. Kozak and Mr. Rodocker prepared an investigative report based osuimnaries
of theinterviewsand the Facebook messages passed along to therRlaotiff. On November
10, 2014, they called Plaintiff into Mr. Rodocker’s office and presented him with the report,
requiring himto review it in their presencand present them with any comments he had on it.
Plaintiff believed that Ms. Kozak’s summany his verbal account of the events was incomplete
and did not include all the facts. He took particular issue with the fact that Ms. Kedak
includedthe first part of Jane Doetemarkto Plaintiff, that sheusuallydoes not have sex with

someone the first time she meets them, but omitted the second claélgestatement;but you

are a really interesting guy.”On November 11, 2014, Ms. Kozak and Mr. Rodocker concluded

! The investigative report explained that Jane Deeietl making any part of this statement: “[Jane]Qtwesn’t

think that she would have ever said that she doesmmally sleep with someone that she just médte Bad slept
with people that she had just met. In fact, slin'tiwant to sleep with [John Doe] that night bezmushe had
decided she didn’t want to do that anymorérh. Compl.,Ex. B., at 10.
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the investigation and forwarded their reptmtDean Tammi Simpson (“Ms. Simpson”). This
report was amended on November 18, 2014 to include some, but not all, of Plangfjessted
corrections. For example, the report was not amended to reflect Jane Doe’s alleged statement
“but you are a reallynteresting guy.”

On November 12, 2014, Ms. Simpson required Plaintiff to attendeting in her office.
Plaintiff was not permitted to have legal representation at this meeting but was permitted, for the
first time, to be assistedy studemtHonor Advocates. Ms. Simpson told Plaintiff that he could
opt to transfer rather than be formally charged, thus keeping his record “cMéreh Plaintiff
rejected this offer, Ms. Simpson urged him to reconsider. On November 13, 2014, Riastiff
informed in writing that he would be charged with sexual misconduct and that a heaully w
be held withinfourteendays. The notice indicated that Plaintiff was not to discuss the case with
anyone other than family and those necessary to obtain suppori, exypresly prohibited
communication with any witnesses. On or about November 17, 2014, Ms. Sicgpganted
one of Plaintiffs Honor Advocates and asked the advotmateonvince Plaintiff to withdraw
from W&L. The next dayMs. Simpson met with Plaintifivho againrejected heoffer to avoid
a formal chargeby withdrawing or transferring from theuniversity During this meeting
Plaintiff was presented with a list of possible members for the SFHBvastequired to make
any objections tathemon the spot. Rintiff maintainsthat he was not given any information
regarding the background or potential biases of these members, and that he wewldjéeted
to the inclusion of Professor David Novack, later selected as a SFHB member, onstio¢ ias
academiaovork.? Plaintiff contends thathis procedure was in contraventionW&L's Interim

Sexual Harassment and Misconduct Policy, which required that

2 Mr. Novack has produced works such as “The Gender Conundrum and &mee e Potential Significance of
Dimensions of Power” and “Rape Nullification in the United Statesuliutal Conspiracy.”
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[elach member of the Panel must be neutral and impartial. The complainant and

respondent shall be informed of the Panel's composition at least 48 hours in

advance of the hearing. Either party may object to the appointment of any

member of the Panel, directirigat objection to the Chair, and stating the basis

for the objection. The Chair will make the final determination on a member’s

ability to serve on the Panel. Additionally, any Panel member who has reason to

believe he or she cannot make an objectiveraatation must recuse himself or

herself from the process.”
Am. Compl.,Ex. A,, at41.

A hearing was set for November 20, 2014, before a panel of four SFHB members, two
W&L professors and two W&L students, all selected by Ms. Simpatw, acted asSFHB
Chairperson. On November 19, 2014, Plaintiff's Honor Advocate made a written request to Ms.
Simpson askingthat the hearing be recorded for purposes of making a record. Ms. Simpson
denied this request, and no record of any kind ewmpiledfor the hearing. At the hearing,
there was no direct testimony of witnesseprasentation of thetatements made by witnesses,
rather, the SFB relied entirely on the summarie$ withess statements preparedMy. Kozak
and Mr. Rodocker, which had beememorializedin the Investigation Report. Jane Doe was
physically separated from Plaintiff by a partition, and Plaintiff was not allowed to quéstion
directly or even to see herinstead, Plaintiff wasequiredto submit written questions to Mr.
Simpson, who wouldeview them for relevancy before passthgm on to the members of the
SFHBfor further review of theirelevancy. The SFHB panel would proceed to ask the questions
only if they deemed them to be appropriated when they did so, they would often paraghk
the questions and ask them in an order different than what was requesteidtify, Pldoe SFHB
refused to ask Jane Doe questions when it calculatedidiad sowould cause her emotional
distress. Both before and after the hearing, Plaintiff's Honor Advocadted &s. Simpson for a

record of the questions that were asked and those that the SFHB refused to askSbhupbts

rebuffedthis request.
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Plaintiff draws attention to several alleged inconsistencies in Jane Doe’s testimony. For
instance, during the investigation Jane Doe claimedalti@ughshe drank at the partghe was
not incapacitatedat the hearingpowever she stated that she was “considératioxicated.” In
the investigative reparfane Doe claimed that she had no recollection of talking to Plaontiff
the porchafter the party, whereaa the hearing, she remembered that conversatiatetail
Moreover,early in the hearinglane Doealescribed Plaintiff as disrespectful, dishonorable, and
having treated her as though she was worthless, but when asked later in the mysededin
what kind of connection she had with Plaintiff, she shatit was great and that Plaintiff was
smart,interesting, sweet, and genuinely interested in fidre SFHB generally did not question
Jane Doe abouheseinconsistencies. One panelist, however, did ask Jane Doe why she could
recall her statements purporting to object to sexual intercourse so clearly, while she was unable
to recall other parts of the evenimgth the same clarity In response, Jane Doe stated, “I know |
said it because | know | said it,” which ended that line of questioning. Am. Compl. Thé7.
SFHB also did not consider anyigence relating to the second instance of sexual intercourse
between Plaintiff and Jane Doe, which both individaglseed was consensual.

On November 21, 201#Jaintiff received a letter informing hithat by a vote of 3-1, the
SFHB hadfound him responsible for neconsensual sexual intercourse dhdt he would be
expelled from W&L. There was no explanation fiois decision, aside from a statement that the
SFHB hadevaluated thecaseand “determined by a preponderance of the evidénae the
Respondent did not have effective consent, and engaged-itoneansual sexual intercourse in
violation of the Interim Sexual Misconduct Polityld. § 121. The letter further indicated that

Plaintiff hadthree dayso file an appeal
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Upon learning of thisdecision Plaintiff timely filed an appeal. The W&L Student
Handbook lists several factors which are to be considered by the Univeositg Bf Appeals
(“UBA”) in the event of an appeal:

The UBA may grant or reject a request for egipbased on one or more of the

following grounds if it reasonably determines the ground(s) would more likely

than not impact the underlying decision: (1) no reasonable basis/reasonable basis

for sanction; (2) new relevant information/no new relevant information; (3)

procedural defect or error/no procedural defect or error; or (4) extraordinary

circumstances/no extraordinary circumstances. If the UBA decides to grant an
appeal, it may decide the case based solely upon the record of the conduct body,
the witten appeal and other documents it deems relevant, or the UBA may
determine to hold a hearing and seek additional information from: i) any person
who provided firsthand information to the student conduct body; ii) any person
who may have new, relevant information; and/or iii) the Chair of the conduct
body, before reaching its final decision.

Am. Compl, Ex. H, at55. On December 3, 2014, the UBA denied Plaintiff's appeal byia 2

vote. The basis for the denial of the appeal was also not explained in any level of detail.

Plaintiff alleges that W&L'’s investigation and hearing occurred in an environment that
created pressure for the university to punish male students for sexual raicoiidhe letter
from W&L's president announcing the appointment of Ms. Kozak as Title IX Officer
prominently mentioned the fact that many universities were under currently inmdstigation
for violating Title IX. This letter followed a May 1, 2014 gerelease from thenited States
Department of Educatios’Office of Civil Rights which stated thatolleges and universities
could lose federal funding or face other consequences if they failed to addybksms with
sexual violencen campus. Further, just one day prior to W&L’s November 20, ,2fHclsion
finding Plaintiff responsible for sexual misconduRplling Stonepublished the articleA Rape
on Campus: A Brutal Assault and Struggle for JustitcdJ®A which describedhe now

debunkedale of a femalestudent who was wictim of gang rape at the Univénsof Virginia.

That article painted the University of Virginia as unresponsive to complainsngfus sexual
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assault anded to a surge of negative publicity for the universitylaintiff contendghat W&L
was motivated to find him responsible for sexual assault in order to avoid a simk&ashac
Plaintiff notes that on December 1, 2014, less than two weeks after the SFHB padédbvote
expelhim, W&L issued a press release, “Amie to Examine, Affirm Our Commitments,” in
responséo the Rolling Stone article.
V. Discussion
a. Due Process

Plaintiff argues that W&L's actions violated his Fifth Amendment right to pheeess.
Had Plaintiff beenenrolled at a public university, he would have been entitled to due process and
the proceedings against him might have unfolgetie differently. Unfortunately for Plaintiff,
WA&L is a private university, and as such, is generally not subject to thetabasal protections
of the Fifth AmendmentSee San Francisco Arts & Athletics, Inc. v. U.S. Olympic CpdA88.
U.S. 522, 542 (1987)There are, however, limited circumstances wherein the Fifth Amendment
applies to a private university, nameWentheconduct at issue is “[governmental] action,” that
is where it “can fairly be attributed to the [federal governmenBlum v. Yaretsky457 U.S.
991, 1004 (1982) Although “[t]here is no precise formula to determine whether otherwise
private conduct catitutes [governmental] action,” courts have developed several tests to guide
this inquiry in the Fourteenth Amendment conjeatid these tests are equally applicable to the
Fifth Amendment Arlosoroff v. Nat'l Collegiate Athletic Ass'ii46 F.2d 1019, 1021 (4th Cir.
1984);see also Geneva Towers Tenants Org. v. Federated Mortg. Invé&tdérs.2d 483, 487
(9th  Cir. 1974)*The standards utilized to find federal action for purposes of
theFifth Amendmentire identical to those employed to detdateactionsubject to the

strictures of thé~ourteenth Amendment.”). The United States Court of Appeals for the Fourth
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Circuit has identified three situations in which a private party’'s conduct carors&dered
governmentahction: ‘(1) when there is either a sufficiently close nexus, or joint action between
the [government]and the private party; (2) when tligovernment]has, through extensive
regulation, exercised coercive power over, or provided significant encouragemtat private
actor; or (3) when the function performed by the private party has tradyidsegin an exclusive
public function” S.P. v. City of Takoma Park, Md.34 F.3d 260, 269 (4th Cir. 1998)

Plaintiff argues that W&L'’s disciplinary proceedings can be attributed to the government
because the decision to discipline him was motivated by guidance receivedhie Unied
States Department of Education’s Office of Civil Rightee(OCR”). Plaintiff's positionrests
largelyon the 2011 “Dear Colleague” letter that the OCR sent to universities doeossuntry,
including W&L. That letter provided guidance as to haehoolsshould conduct sexual
misconduct investigatiorand warnedhemthat if they did noadequatelyaddress sexual assault
on campus, then they could fdossof federalfunding, investigation by the OCR, and referral
to the Department of Justice fowit or criminal action. While it isplausible that W&L was
under pressure to convict students accused of sexual assault in order to demonttiiage tha
school was in compliance with the OCR'’s guidance, for Fifth Amendment pooie¢d apply,
“[tlhe government must have compelled the act of wHRkintiff] complains. Andrews v.
Fed. Home Loan Bank of Atlantd98 F.2d 214, 218 (4th Cir. 1993). Responding to the OCR’s
guidance, W&L made changes that one could infer were designed to secure motgoc@vi
W&L removed protections that had previously been afforded to the accused, such as the right t
counsel, and adopted a low burden of proof, preponderance of the evidence, rather than the
beyond a reasonable doubt standard used for honor code violations. Plaintiff does not, however

allege that thgovernmentleprived W&L of its autonomy tmvestigateand adjudicate charges,
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nor does heontendthat thegovernmenparticipated in the decisiemaking process at any stage
of the proceedings, factorsrucial to the determination oihether a school’'s actions are
attributable to the governmenBee Logan v. Bennington Coll. Cqrjg2 F.3d 1017, 1028 (2d
Cir. 1995) (finding no state action where the state “neither drafted the disciptiodey nor
paricipated in determining what sentence was to be handed out undematdyd Stefanowicz
v. Bucknell Univ. No. 16CV-2040, 2010 WL 3938243, at *3 (M.D. Pa. Oct. 5, 2010)
(determining that university was not a state actor when the “hearing at issugejpeabe
strictly an internal investigation, conducted freely from state intervenfionOn these
allegations,W&L cannot be considered a governmental actor subject to the due process
requrements of the Fifth Amendment.
b. TitlelX

Title IX prohibits any school which receives fgdl funds from discriminating on the
basis of sex.20 U.S.C. § 1681. A studediscriminated againgin this basisnay enforceTitle
IX through an implied private right of actionrSeeCannon v. University of Chicagd41 U.S.
677, B8-89 (1979). Whenas herea student challenges the outcome of a school disciplinary
proceeding under Title IX, courts have generally followed the framework deveiopeduf v.
Vassar Coll. 35 F.3d 709 (2d Cir. 1994). Nusuf the United States Cduof Appeals for the
Second Circuit looked to the body of IaurroundingTitle VI of the Civil Rights Act of 1964
which prohibits race discrimination in all programs receiving federal fuara$articulatedtwo
theories of Title IX liability: “erroneousutcome” and “selective enforcementld. at 71415;
see alsaCannon,441 U.S. at 704 (explaining that Title IX was modeled after Title VI, as both
“sought to accomplish two related, but nevertheless somewhat different, \@se3fi The

erroneous outcome standasgplies whena plaintiff claims thata university disciplinary

® Plaintiff has not argued that a “selective enforcement” violation occisogdyill not evaluate such a claim here
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proceeding wrongly found him responsible for an offen¥eisuf 35 F.3d at 715. A plaintiff
seeking relief under this standard must allege facts wésthblish a causal link between the
erroneous outcome and gender bils; see alsdSahm v. Miami Uniy No. 1:14CV-698, 2015
WL 93631, at *5 (S.D. Ohio Jan. 7, 2015) (“A plaintiff bringing an erroneous outcome claim
must plead two elements: (1) factdfeient to cast doubt as to the accuracy of the outcome of
the disciplinary proceeding and (2) causation [by gender biasATegations of a procedurally
or otherwise flawed proceeding that has led to an adverse and erroneous outcomedowmitibine
aconclusory allegation of gender discrimination is not sufficient to survive i@miot dismiss.”
Yusuf 35 F.3d at 715 Rather, a plaintiff must “allege particular circumstances suggesting that
gender bias was a motivating factor behind the erroneous findidg.”For example plaintiff
might point to the existence of “statements by members of the disciplinary tribunal, statements
by pertinent university officials, or patterns of decisinaking that also tend to show the
influence of gender,” or “statments reflecting bias by members of the tribunad.”

Plaintiff haspleadedsufficientfacts to cast doulain theaccuracy of the outcome reached
in the proceeding against him. Plaintiff's allegations, taken as swuggestthat W&L's
disciplinary pr@edures, at least when it comes to charges of sexual miscoathaunt to “a
practiceof railroading accused studeritsHaley v. Virginia Com. Uniy948 F. Supp. 573, 579
(E.D. Va. 1996). Plaintiff alleges a host of flaws W&L’s handling of his case, ranging from
critical omissions in what Ms. Kozak and Mr. Rodocker included in the witness suraarie
the SFHB’s failure to consider evidence of Plaintiff and Jane Doe’sippmdent consensual

sexual encounté.

* W&L's policies state that the school will not consider a complaingmisr sexual history with the accused
student; however, the polés do not state that consideration of the complainaatsincidentsexual history with
the accused student is preclud&eeAm. Compl., Ex. A., at 487
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To be sure“[tlhe mere fact that sexual harassment proceedings have as their subject
sexual behavior and speech does nolfitsglicate sex discriminatioih,and thus these flaws are
not in and of themselves evidence of gender bilas.at 579. Even if accused students are
inevitably found guiltyand their accusers are not subject to r@yskepticism or scrutinysuch
a bias against the accused may well reflect “lawful, independent goals, such a® a. dési
take allegations of rape on campus seriously and to treat complainants with a driggh ale
sensitivity.” Doe v. Columbia UniversifyNo. 14cv-3573, 2015 WL 1840402, at *12 (S.D.N.Y.
Apr. 21, 2015). Although Plaintiff has carried his burden with respect to the accuracy of the
proceedingshe must also demonstrate that émeneous outcome was caused by gender bias.

Given the totality of the circumstances, includiing alleged flawsin the proceedings
and statements made by W&L officiaRlaintiff hasplausiblyestablished a causal link between
his expulsion and gender biagor examplegender bias could be inferred fravs. Kozak’s
alleged October 5, 2014resentationwheren she introducedand endorsedhe article Is It
Possible That There Is Something In Between Consensual Sex And.R&wmel That It
Happens To Almost Every Girl Out Ther&hatarticle written for the femaldocused vebsite
Total Sorority Movedetails a consensual sexual encounter between a maheafeanaleauthor
of the articlewho comes to regret thacidentwhen she awakens tinextmorning As Plaintiff
describes it,He article positsthat sexual assault occurs whenever a worhas consensual sex

with a manand regrets itbecause she hadternal reservations that she did not outwardly
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express. This presentation is particularly significant because of the parallels efttiagion it
describes and the circumstances under which Plaintiff was found responsible diat sex
misconduc Bias on the part of Ms. Kozak is material to the outcome of John Doe’s
disciplinary hearingdue tothe considerable influencehe appears to havevielded in those
proceedings.Cf. Mallory, 76 F. App’x at 64Q(determining that genddriasedstatementsnade
by the university’s Director ofJudiciaries did not taint the proceedings because the plaintiff did
not show how the Director could have influenced tribunal’s dedisi@iven these allegations,
as well as Plaintiff’'s charge that W&L was under pressure from the govetiioneonvict magd
students of sexual assaultremsonabldact findercould plausiblydetermine that Plaintiff was
wrongly found responsible for sexual misconduct and that this erroneous findingotraated
by gender bias.
c. Breach of Contract

Plaintiff contends that he entered into a contractual relationship Wigh upon

enrollment, the terms of which are governed by the Student Han@dlmubkhe Interim Sexual

Harassment and Misconduct Polidye argues that W&lviolated the implied covenanof good

® The content of the article supports Plaintiffisaracterization Opining onher experiengehe authomrites
There is not a wortbr my experience. The fact that there’s not a word for it makes us feet lik
doesn'’t exist. Or maybe there’s not a word for it because we'rengieteit doesn’t exist. But this
weird place in between consensual sex and rape? It's thel@edgtxist. And it's happening all
the time. As it turns out, almost every woman | spoke to had been therseapsimt or another:
“To be honest, it would have been awkward to say no, so | just did it.”
“I don't feel like it was a huge deal. Sometimes you have to have lunch with girls youndmt't
to have lunch with, and sometimes you have to have sex with boydoyoiuwant to have sex
with. Maybe you're pissy about it right after, but it doesn’t affect yog-tenm, yar know?”
“He was really drunk. He had no way of knowing | didn’t want it.”
It happens to us with consistent hookups, first dates, boyfriends, amdghhestands alike. We
have sex with guys, because sometimes it’s just easier to do it tharetthbargument about not
doing it.

Am. Compl., Ex. |, at 23.

® This article, offered by Ms. Kozak alucational materiab a W&L student organizatiors inherently different
from the training materials considered Bfeiler v. Coll. of Holy CrossNo. CIV.A. 11-11541DJC, 2013 WL
4714340 (D. Mass. Aug. 26, 2013), which the court determined not to be evidencelef gas. Those materials
were allegedly slanted in favor of the accuser, but unlike the article at issyeisea completely neutral language
with respect to gendeid. at *12.
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faith and fair dealing by finding im culpable of sexual misconduct in spitetbé evidence
weighingagainst thisonclusion.

In order to have a contract with enforceable obligations, Virginia law negjan
“absolute mutuality of engagement, so that each party has the right to hold thi atipesitive
engagement."Smokeless Fuel Co. v. W.E. Seaton & S6RS.E. 829, 830 (Va. 1906). If both
parties are not bound to perform, then the contract is illusory and unenforcédbl€ourts
apdying Virginia law routinely reject the notion that a “Student Handbook” creates a mutuality
of engagement where the terms of the handbook are subject to ch&ege.e.g.Abbas v.
Woleben No. 3:13cv-00147, 2013 WL 5295672, at *4 (E.D. Va. Sept. 19, 2013) (“The
handbook states that ‘it is a useful guide ... [and] proposed modifications are alwayseavelc
These terms do not bind [the Medical College of Virginia] because they can change them at any
time. Thus, the handbook does not establish a contrdgai)s v. George Mason University
395 F. Supp. 2d 331, 337 (E.D. Va. 2005) (“Here, the [George Mason University] Catalog
amounts to an unenforceable illusory contract because it purports to prepes#ied
performance, but the performance by GMU, the promissor, is entirely option&hg Student
Handbook states“[tlhe policies of Washington and Lee University are under continual
examination and revision. This Student Handbook is not a canitatierely presents the
policies in effect at the time of publication and in no way guarantees that the policies will not
change.” Am. Compl.Ex. H., at 4. Accordingly, the Student Handbook does footn a
mutuality of engagement betwed&L andPlainiff, and thereforaloes not create a contract

Likewise, thisreasoning applies to the terms of the Interim Sexual Harassment and
Misconduct Policy, which also ésnot create a contract betwe®&L and Plaintiff. While

Plaintiff contendsthat the abovementioned legal doctrines do not apply to the Interim Sexual
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Harassment and Misconduct Policy because it is contained in a separate document, rather than
the Student Handbook itself, | find thisgument unpersuasiveThe Student Handbook was
distributeddigitally and the sections of it whiaxplicitly refer tothe Interim Sexual Harassment
and Misconduct Policyare hyperlinkeddirectly to the Interim Policy. Therefore the Interim
Sexual Harassment and Misconduct Polisyincorporated by reference into the Student
Handbook which is not acontract SeePower Paragon, Inc. v. Precision Tech. USA, ,IiND.
CIV. A. 7:08CVvV00542, 2009 WL 700169, at *9 (W.D. Va. Mar. 17, 2009) (explaining that
“Virginia courts have recognizethat parties may incorporate extrinsic documents into their
agreement. The doctrine of incorporation by reference will apply when the ypridoanment
explicitly identifies the secondary document to be incorporated.”) (dNBdViortgage Corp. v.
Lone Star Indus., Inc215 Va. 366, 369 (1974)). Moreover, the terms of the Interim Sexual
Harassment and Misconduct Policy cannot plausibly be considered anything lodimer t
“policies,” which, as explained above, are not contractual in nature because trseypjaict to
“continual examination and revision.” Am. Compl., Ex. H., at 4.
V. CONCLUSION

As set forth abovePlaintiff's allegations plasibly support a Title IX claim, and because
his request for declaratory relief is subsumed in his other claimsgy gukvives the motion to
dismiss. His claims foconstitutionaldue process and breach of contract, however, fail as a
matter of law. Accordingly, Defendant’s otion todismiss will be granted in part and denied in
part An appropriate order accompanies this memorandum opinion.

Enterecthis 5th  day oAugust 2015

S rsere. K V12
NORMAN K. MOON
UNITED STATES DISTRICT JUDGE
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