Tyree v. Wal-Mart Stores East, Inc. et al ) ] Doc. 37
Case 6:19-cv-00009-NKM-RSB Document 37 Filed 11/30/20 Page 1 of 12 Pageid#: 940

CLEREK'’S OFFICE U.S. DIST. COUET
AT LYNCHBURG, VA

FILED

11/ 30/ 2020
UNITED STATESDISTRICT COURT JULLA C. DUDLEY, CLERK
WESTERN DISTRICT OF VIRGINIA B e

LYNCHBURG DIVISION
MARK TYREE,
CaseNo. 6: 19cv00009
Plaintiff,

V. MEMORANDUM OPINION

WAL-MART STORESEAST,INC., et al,

JUDGE NORMAN K. MOON
Defendants.

Plaintiff Mark Tyree was injured while trying on shoes in a Walmart inchypurg,
Virginia. He was sittingon a bench in the shoe department trying on shoes when the bench
collapsed. The question is whether Typeesenteavidence from which a reasonalpley could
find that Walmart had actual or constructive knowledge of a dangerous conditioine Feasons
set forth below, Defendants’ motion for summary judgnveiitbe granted and Defendants will
be awarded summary judgment.

Background

Mark Tyree i54 years old and a resident of Lynchbdrgreehad worked at a lumberyard
for over 30 years-most recently, aa yard foremanThat job that involved heavy manual labor,
including loading and unloading train cars and trataiters, buildig “framing packages,” and
conducting the inventory of the lumber yard. M. Tyree Dep. at 6, 11-15 (transcript found at Dkts.
20-1, 20-2 and 28).

The incident at Walmart took place on April 2, 2017. That d@sgee anchis wifewent to
Walmartso he couldry on shoedor the gym.Id. at 47. Tyree and his wife wedirectly to the

shoe department, and he began trying on shdest 54.

Dockets.Justia.com


https://dockets.justia.com/docket/virginia/vawdce/6:2019cv00009/114657/
https://docs.justia.com/cases/federal/district-courts/virginia/vawdce/6:2019cv00009/114657/37/
https://dockets.justia.com/

Case 6:19-cv-00009-NKM-RSB Document 37 Filed 11/30/20 Page 2 of 12 Pageid#: 941

There are two videos of the incident from Walmart’'s security camersugh the views
of the bench where Tyree wagtisig are partially obstructed in both. Tyree and his wife entered
the shoe department at 2:54:00 p.m. Tyree was pushing a shopping cart alongside his wife, and
they each began looking at shoes on racks. Dké @Wideos”) at2:58:15.Tyree’s wife sat om
small bench that was positioned at the far end of one of the racks of shoes, alongste an a
Tyree continued to browse until 3:00:40, when he sat down on the bench next to his wife, where
they both sat for about 30 seconds. He then got up to pick out another pair of shoes and sat back
down next to his wife at 3:02:25. They sat together on the bench for about two minutes until
Tyree’s wife stood up and began getting shoes for him. Vide2i94:20. Tyree remained seated
on the bench trying on shoes for another four minutes, when the bench colMioses. at
3:08:20. Tyree’s wife and several other customers ran over to help Tyree wharelred sitting
on the ground.

Tyree testified several times that he did not notice anything wrong with the: B#rith
was something wrong with it, | would have neversit] on it. Nothing was wrong with it.k.
Tyree Dep. at 58ndeed, hdestified that when he was sitting orethench, “[i]t didn’t give me
no indication of nothing giving ... before | sat there, | didn’t see nothing manugdattrong with
it. And | sat there and it broke. It broke in three or four plackek.at 55 see alsod. at 67
(testifying that when he sdbwn, “I did not notice nothing wrong with it.”).

Tyree’s wife also testified that when she sat on the bench, she did not havasamytoe
think there was a concern about the safety or integrity of the bench. Eki“20 Tyree Dep’)
at 20 (Q. “Befoe you sat on the bench, was there anything to cause you concern for yiyursafe
concern about the integrity of the bench or anything? A. No, sir ... | didn’t look aidt. gt 23

(stating that she “didn’t notice anything” like whether the bench was “sdgging
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It appears that the bench was made from composite wood or “pressed wood,” but not
particleboard. M. Tyree Dep. at 6Xfter the bench collapsedyree’s wifetook a picture of it
The photo shows the bench is split down the middle and the “legs” on either side of the bench ar
bowed outward. Dkt. 20-4.

One Walmart employee, Ms. Leffler, provided relevant testimony in her idiepokeffler
worked at Walmart for 13 years. She was a “jewelry associate and shoe flooat@Ssat this
Walmart on the date of this incident. Dkt.-2Z“Leffler Dep”) at 6.Her responsibilities in the

LT

shoe department were to “pick up, make sure nothing is on the floor,” “look for spills,” and to
“zone,” i.e., to “make sure everything looks good” and that nothing is “out of plateat 7.
While she recalled “computdrasedlearning” programs at Walmart geared toward customer
safety, she did not recahy such programgolicies or handbooks that addressed the safety of
benches or tabletd. at 8-9.

Leffler filled out a “witness statement” following the incidentreinagerant’s requestin
it she wrote: “As | was making my way thru shoes this morning zoning & pickingrap, mhy
hand across the bench b/c it didn’t look exactly right, | put a small amount ofifgressit and
everything was fine. | thought it was a shadaevoss it.”"Dkt. 222 at 32.Leffler’'s deposition
testimonymirrored heprior statement and her actions earlier that, ddfyrming that “[the bench]
looked like it had a shadow across it or dirt or something on it.” Leffler Dep. ah&3rubbed
[her] hand across” the bench then pressed down “a little hard,” but “did not sit ¢oh @f’15.
When asked why she did that, Leffler testified: “I don’t want somebody to sit oetlsioig and
stand up and maybe if it was dirt, | don’t want somebody to be dirty,” or, “if it vedmdow, |

wanted to make sure it was a shadold.”"However, Leffler testied that it “didn’t even cross

[her] mind” whether the bench was “structurally sourd."at 16. Leffler “didn’t think it looked
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strange enough to do anything abolid.”at 17. This was, to her knowledge, the first time a bench
collapsedId. at 1718.

Plaintiff's counsel also deposed Michael Hildreth, who ismamager of the Walmart. He
similarly testified that while they take routine comptitesed learning modules about safety, he
did not remember ever having any specific training about the sdfegnohes, seats, or tables.
Dkt. 22-3 (“Hildreth Dep?) at 7. But as a general matter, the policy is, “[i]f you see something
unsafe, correct it on the spold. at 8.

Hildreth was one of the Walmart employees who came onto the scene after Tyree fell t
the groundld. at 11. Hildreth recounted that he had talked with Leffler that day and that he had
asked her to fill out a witness statemedt.at 12.Hildreth recalled thateffler told him that “it
looked like there was some type of shadow on [the bench], but she checked it out and nothing
seemed unsafe about the bendtl.’at 12-13. Hildreth was not aware of any other problems with
these benches in the store, and that he did not have any information to conclude that ther partic
bench was unsaféd. at 13.

The videosin evidence include two hours of footage surrounding the incident. Those
videosshow three other customers trying on shoes on the same bench, without incident, during the
30 minutes before Tyree sat on the beisdeVideos at2:41:00, 2:32:00 and 2:08:15.

Tyree sat or stood at that spatere he had fallefor approximately 20 minutes with his
wife, other customers and several Walmart employees, until he ultimately ivas slowly walk
out. Videos at3:26:30. Tyredestified that he suffered significant injuries as a result of this fall.
M. Tyree Dep. at 95. The injury to his tailbone causes numbness in hid.lag98. He testified

that he has not been able to work at the lumbersiak the incidentd. at 16.
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Tyree suediarious Walmart entities in the Circuit Court for the City of Lynchburg. His
lawsuit alleged that Walmart “knew, or should have known, that there existefdaivk bench
that was not suitable for customer use,” but took “no action to catiectlefective bench’s
condition.” Dkt. 22 721. Tyree alleged this bench presented an “unreasonably dangerous”
condition for inviteesld. Moreover, he alleged that Walmart had a duty to “use reasonable care to
monitor, to inspect, and to maintain the property and its equipment and furniture,” such that it is
“in a reasonably safe condition for use of the inviteks.f 23. Tyree alleged that Walmart failed
to do so.d. §24. Thus, Tyree alleged thtite Walmart defendants were “jointly and severally
negligent in that they (a) failed to warn or advise the Plaintiff or the public afdéfextive bench;

(b) failed to monitor the structural integrity of the bench in order to assure itg bgfmvitees;
[and] (c) failed to maintain the publicly accessibkench in order to assure safetg.”] 25. Tyree
demanded a jury trial and sought $2.5 million in damages.

Walmart filed an answer followed by a notice of removal to this Court in March 2019.
Dkt. 1. Walmart did not file a motion to dismidRather Walmart filed a motion for summary

judgment, which has been fully briefed and the Court heard argument on the motion.

Standard of Review

Summaryjudgmentis appropriate where “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” Fed. R..&G@(d&). A genuine
issue of material fact exists only where the record, taken as a whole, could leazhabiegsiry
to return a verdict in favor of the nonmoving paRycciv. DeStefanp557 U.S. 557, 586 (2009).

In making that determination, the Court must take “the evidence and alhabésanferences
drawn therefrom in the light most favorable to tteemoving party.’Henryv. Purnell, 652 F.3d

524, 531 (4th Cir. 2011) (en banc).
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A party opposingummaryjudgment‘may not rest upon the mere allegations or denials of
his pleading, but ... must set forth specific facts showing that there is a genuieefass
trial.” Andersorv. Liberty Lobby,Inc., 477 U.S. 242, 248 (1986). Moreover, “[tlhe mere existence
of somealleged factual dispute between the parties will not defeat an otherwisd ysypgorted
motion for summaryjudgment.”Id. at 24/-48. Instead, the nemoving party must produce
“significantly probative” evidence from which a reasonable jury could retuendict in his favor.
Abcor Corp.v. AM Int’l, Inc., 916 F.2d 924, 930 (4th Cir. 1990) (quotisgderson 477 U.Sat
249-50).

Reasoning

The applicable legal principles in Virginia are not in dispute Winn-Dixie Stores, Inc.

v. Parker 396 S.E.2d 649 (Va. 1990), which is cited by both parties, the Supreme Court of Virginia
stated:

The rules applicable to shandfall cases are well settled. The store owner owed

the customer the duty to exercise ordinary care toward her as its invitee sipon it
premises. In carrying out this duty it was required to have the premises in a
reasonably safe condition for her visit; to remove, withreasonable time, foreign
objects from its floors which it may have placed there or which it knew, or should
have known, that other persons had placed there; to warn the customer of the unsafe
condition if it was unknown to her, but was, or should have been, known to the
store owner.

Id. at 650 (cleaned up). However, that does not mean that a store owner is “an insureafefythe s
of the premises.Gauldin v. Virginia WinrDixie, Inc, 370 F.2d 167, 169 (4th Cir. 1966) (citing
Virginia precedent Accadingly, to establish a claim of premises liability, “an injured invitee

must show that the owner had knowledge, actual or constructive, that a defect existetisacti tha

! The parties agree that Virginia’s premises liability law applies. Def's88; PI's Opp.
Br. at 5-6 (similar).
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defect created an unsafe conditioRdIl ‘R’ Way Rinks, Inc. v. SmjtB37 S.E.2d 157, 161 (Va.
1977).

Walmart does not dispute that it owed Tyree a duty, nor that Tyree suffered iagiaes
result of the incident. Dkt. 20[Def’s Br.”) at 7. Rather, Walmart argues that Tyree has not adduced
evidence to establish three elements of a prima facie case of negligence: (1) the Imueh at
constituted a dangerous condition; (2) the dangerous condition proximately causeitie @
happen; or (3) Walmart had actual or constructive notice of the dangerous conditioneahtb fail
correct the problem within a reasonable period of time or to notify the plaintiff. Def'stB7.
Because Tyree has not presented facts from which a reasonable jury could comatlWdahart
hadactual or constructive notice of any dangerous condition, the Court need not addreag’s/a
other arguments.

“In premises liability cases, the plaintiff must introduce evidence of theomegble
person’s actual or constructive knowledge of a defective condition on the premistbtisie a
prima facie case ofagligence.'Grim v. Rahe, In¢ 434 S.E.2d 888, 889 (Va. 1993). “Constructive
knowledge or notice of a defective condition of a premise or a fixture may be showiddryce
that the defect was noticeable and had existed for a sufficient length o tiim&rge its possessor
with notice of its defective conditionld. at 890. Said another way, “[w]hen the dangerous
condition resulted from passive conduct, the plaintiff may prevail only if he showdefextidants
had actual or constructive notice’ of the dangerous conditiaurléy v. Costco Wholesale Corp
220 F. App’x 179, 181 (4th Cir. 2001) (quotiAghby v. Faison & Assoc., Inet40 S.E.2d 603,
605 (Va. 1994)).

Tyree argues that “a reasonable jury could conclude, based on reasoieablecas, that

the collapse or failuref the bench was foreseeablBKt. 22 (“PI's Opp. Br’) at 9. Tyree asserts
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that the morning of the day the bench collapsed, Leffler “made spectécoh the bench’s odd
physical appearance. She felt the need to test the bench’s integrity bygooessibut did not
bother to determine what was actually wrong with the bendh.”

Tyree argues that these actions “stand out” considering the fact that Wredishamb poliy
of regularly monitoring or inspecting the furniture and fixtures,” but ratHersren employees
“to note, and report or remove any furniture or other fixtures in need of maintenamnvies,sor
repair.” Id. at 10. Accordingly, Tyree contends thé&fa]gainst this backdrop, it would be
reasonable to conclude that \AMhrt, through tis employee, was aware, at least hours in advance
of the Plaintiff's injury, of facts which should have alerted it to the potential dqaged by the
bench.”ld.

The evidence on this issue taken in the light most favorable to Tyree as thewiog
patty, on the issue of prior actual or constructive notice is as follosfier did notice earlier that
day thatsomethingabout the bench “didn’t look exactly right,” as it looked like there was a
“shadow” across the benddkt. 22-2 at 32She testifiedlse thought it was a shadow or “wanted
to make sure it was a shadow.” Leffler Dep. at 15. Or she thought the bench could halr had
or something on it.1d. at 13. She “rubbed [her] hand across it,” and “put some pressure on it,”
pressing “a little hard Id. at 14, 15. It “didn’t even cross [her] mind” whether the bench was
sound, and she was satisfied that she “didn’t think it looked strange enough to do anythihg about
further.1d. at16, 17.

Tyree has not raised a genuine issue of material fact basethigpenidence that Walmart
“had actual or constructive notice, that is, whether they knew or should have known about the
presence of the hazardous condition that caused the plaintiff’s fall and faileddee it within a

reasonable amount of time or wanfrts presence.Logan v. BoddidNoell Enters., Ing No. 4:1%
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cv-8, 2012 WL 135284, at *5 (W.D. Va. Jan. 18, 2012) (Kiser, J.) (cHiagison v. The Kroger

Co., 737 F. Supp. 2d 554, 557 (W.D. Va. 2010) (Urbanski, M.J.)). Indeed, there is no evidence in
the record that Leffler knew or had reason to believe there was anythingalengehazardous

at all about the bench. A shadow or discoloration does not, without more, indicate a structural
deficiency. For exampjehere was no testimony or evidencethie record that Leffler felt the
bench “give” when she applied pressure to it, or that she was concerned aboudrsiti@dpench.

The only concern she expressed was that someone might get dirt on thei®pahtsthought it

may have been a shadowerHestimony and the evidence is thoroughly consistent on that point.
And no reasonable inference can be drawn from such evidence that seeing what appesaeed to
shadow or dirt or a bench put Walmart or any of its employees on constructiveohatgtectural
deficiency, or a hazariah the bench. Nor is there any testimony or evidence in the record about
any prior incidents where this type of bench or others collapsed or neededFephier still,

Tyree and his wife both testified that they did not see anything unusual about the hdriblat a

it did not appear to be sagging.

This lack of evidence concerning knowledge of a dangerous condition contrastsé¢his ca
with several identified by Tyree. For examp®@pBrien v. Everfast, In¢ 491 S.E.2d 712 (Va.
1997), was a premises liability case brought by a customer against a fat@iovgner, when the
customer was injured when a heavy bolt of fabric that was leaning agautting table fell onto
her. Thecourtruled in the plaintiff's favor becae Everfast was “clearly aware of the danger
presented by having the bolts off the racks and required its employees to takeothiaegeolts
when they were removed from the racks for measuring and cutlth@t 715. However, in that

case, the salesperson testified “that she was aware of Everfast’s policy thatsshet o lean
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bolts against the cutting tables,” and that this policy was “[f]or safety anc:fotke store neat.
Id. at 714.

Tyree cites cases involving a foreseeability of injury déad that are distinguishable and
apply to claims where a premise’s owner’s affirmative conduct itself causedgafe wondition
In cases where “the premises ownerig affirmative conduatauses the unsafe conditjorotice
of the condition is imputed to the owner provided the danger is reasonably foresdaajda,”
2012 WL 135284, at *5 (citingdarrison, 737 F. Supp. 2dt 557) (emphasis addedfowever,
this is not a case where Walmart’s affirmative conduct chilseunsafe conditio@ompare, e.g
Memco Stores, Inc. v. Yeatm&@48 S.E.2d. 228 (Va. 1986) (applying foreseeability standard to
Memco’s action in moving plant inside to display, which shed slippery leaves upon wdiiiffpl
slipped) Holcomb v. Nationsbanc Fin. Servs. Co#b0 S.E.2d 158, 160 (Va. 1994) (holding that
the defendant breached its duty of care and “created a hazardous condition emigegrby
storing large, bathroom partitions by leaning them against a bathroom wall, fghioh and
injured an employeeBy contrast, wheregs here, the contention is that a stoweer ‘fails to
remove or warn of the dangerous condition the relevant standard is whether the defendants
had actual or constructive notice, that is whether they knew or should have known about the
presence of the hazardous condition that caused the plaintiff’s fall and faileddee it within a
reasonable amount of time or warn of its presengeélL.ogan 2012 WL 135284, at *5 (citing

Harrison, 737 F. Supp. 2d at 557) (emphasis added).

2 Tyree also relies iGoehler v. WaMart Stores 2000 WL 1161700 (4th Cir. Aug. 17,
2000), in which the court held that the plaintiff éditghed a prima facie case of negligence when
the plaintiff produced evidence that Walmart put soap dispensers positioned oveorthatHer
than over the sink. The court held that a reasonable juror “could find thaMvalhad
constructive notice of the danger of soap leaking onto the floor, and that this danger was
foreseeable as a result of the location of the soap dispeient’*2. But again, in that case,
defendant’s “affirmative conduct” was the “genesis” of the dangerous conditenSmit v.

10
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Tyree also argues that Leffler's “actions stand out becausevatdlhas no policy of
regularly monitoring or inspecting the furniture and fixtures offered to the pubhay formal
way, but instead relies on its employees to note, and report or removeratwyéuor other fixtures
in need of repair.” Dkt. 22 at 10. But this argument does not help Tyree in dstaplikat
Walmart was on notice of a dangerous condition and failed to correct &. gemeral matter,
“private rukes” like those Walmart created addressing safety issues, “are inadinisgbidence
either for or against a litigant who is not a party to such ruRadlén v. Nickens310 S.E.2d 452,
457 (Va. 1983)McDonald v. WaMart Stores, East, L.PNo. 3:07cv-425, 2008 WL 153782, at
*5 (E.D. Va. Jan. 14, 2008) (Lauck, M.J.) (holding that Walmart’s “policies and procedures” are
“private rules,” which were meant to “provide guidance for its empldyses were “unavailable
to the public,” includingplaintiff, and thus, were “inadmissible to prove negligence or to establish
the applicable standard of care”). In any event, nothing in this argument orawalpolicy as
described by Tyree provides any factual support to show that Leffler or any\Vitierart
employeewvas on notice of a dangerous condition concerning the bench.

Taking the evidence in the light most favorable to Tyree as thenowimg party, no
reasonable jury could conclude that Walmart was on actual or construdine ofoa hazardaos
or dangerous condition with respect to the bench. Having failed to establish an eieapnina
facie case of negligence under Virginia’'s premises liability law, thet€ouacludes that Walmart

is entitled to summary judgment.

Walgreen Cq.No. 3:14cv-69, 2014 WL 3891683, at * n.4 (E.D. Va. Aug. 7, 2014) (Lauck, J.)
(distinguishingGoehleron this basis).

11
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Conclusion
For theforegoing reasons, the Court will grddgéfendantsimotion for summary judgment,
Dkt. 19, and award Defendarssmmary judgment.
The Clerk of Court is directed to send a certified copy of this Memorandumo@nd
the accompanying Ordéw all counsel of record.

Entered ths 30t N day of November, 2020.

ltssrne A Jitovs’

NORMAN K. MOON * ) )
SENIOR UNITED STATLES DISTRICT JUDGE
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