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CLERKS OFFICE U.S. DIST. COURT
AT LYNCHBURG, VA

FILED
UNITED STATES DISTRICT COURT JULmil[’jgi ESi?ERK
WESTERN DISTRICT OF VIRGINIA LJUHAC. BUDLEY, CL
LYNCHBURG DIVISION DEPUTY CLERK

FAITH HAMMER,
CaseNo. 6:19-cv-00027
Plaintiff,

V. MEMORANDUM OPINION

JOHNSONSENIOR CENTER, INC.et al,
JUDGE NORMAN K. MOON
Defendants

This case involves claims under the Employee Retirement Income Security Act of 1974
(“ERISA"), claims under the Consolidated Omnibuudget Reconciliation Act of 1985
(“COBRA"), andclaims under Virginia common law. PlaifitiFaith Hammer, filed a Motion for
Summary Judgment against Defendadtshnson Senior Center, Inc. (“Jsbn”), James Dolan,
and Ashley Canipée'Defendants). Dkt. 21.

The Court will award Hammer summarydgment on her claims against Johnson and
James Dolan as to Counts I, I, andfdt their breaches of ERISA’s fiduciary duti¢dowever,
the Court will deny summary judgment on Hammé&RISA claims against Johnson and James
Dolan as to Counts IV and V. The Court wilkaldeny summary judgment against Canipe as to
Counts I through V. Additionallysflammer’s common law conversion and breach of fiduciary duty
claims fail as a matter of law because ERISA preempts them (Counts VII and VIII). Finally,

Hammer’'s COBRA violation claimlso fails as a matter of law (Count VI).

! Melessa Dolan is also a Defendant in tdse, but Hammer has not moved for summary
judgment against her. In this Memorandum Opinion, the Court ‘Befendant$ to refer to
Johnson, James Dolan, and Canipe only.
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BACKGROUND 2

A. Johnson’s Owners and Employees

Johnson is a senior care facility in Amherst, Virginia. Dkts. 36 | 4; 22-1 1 4. James Dolan
and Melessa Dolan purchased Johnson in 1999 anditwes@e owners. Dkts. 42-2 at 8; 51-2 at
29. James Dolan was an officer and diredterserved as Johnson’s presid@&nt. 22-5 T 15id.
at 10. Melessa Dolan was an officer and servedcaspresident, secretary, and treasurer, though
she was primarily responsible for coaordiing patient care. Dkt. 42-2 at+1d, 36-37. After
suffering a heart attack in 2010, James Dolanezkali involvement in the day-to-day running of
the business until the events described below took place. Dkt. 42-2 at 9. Ashley Canipe, Melessa
Dolan’s daughter from a previous marriag&s licensed by the Department of Social Services
(“DSS’) as Johnson'’s residential care faciiyministrator. Dkt. 42-3 at 8&anipe was responsible
for communicating with DSS and handlddiman resources matters and general office
management dutiesd. Kathy Massie, a friend of Canipe aMklessa Dolan, also worked in
Johnson’s office and assisted with admnaiste tasks, including paying Johnson’s hilBkts.
42-1 at 16; 42-2 at 226; 42-3 at 15, 29, 31. In 2016, Faith Hammer became a full-time employee

of Johnson. Dkts. 36 § 8; 22-1 | 8.

2 As Defendantgames Dolan and Johnson do not oppose Hammer’s motion, they leave
uncontroverted the facts as Hamrhas established them in her motiBobinson v. Wix Filtration
Corp. LLG 599 F.3d 403, 409 n.8 (4th Cir. 20XB)ating that “the failure of a party to respond to
a summary judgment motion may leave uncontrodetiese facts established by the motion”). In
addition, because they failed to respond tordwpiests for admission, the requests are admitted
pursuant to Rule 36(a)(3) of the Federal Rule€iwfl Procedure. However, where Canipe has
disputed facts, the Court takes them in thhtlmost favorable to her as the nonmoving p&eée
Variety Stores, Inc. v. Wal-Mart Stores, 888 F.3d 651, 659 (4th Cir. 2018).
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B. Johnson’sGroup Health Insurance Plan Through Anthem Healthkeepers

As an employee of Johnson, Hammer participatdéde company’s health insurance plan,
Anthem HealthKeepers (“the Plan”). Bkt36 T 9; 22-1 1 9. Thddd was an employee welfare
benefit plan subject to ERISA’sqvisions. Dkt. 36 | 5.

Canipewas “listed as administrator for the emyptes’ health insurance with Anthem.”
Dkts. 23-1 1 42; 224 1 4 (“During the period 8/19430/18, | was the administrator of the
Plan.”). But seeDkt. 42-3 at 9 {Q. Do you know offhand who is actually listed in the plan
description as the plan administratot?. | would speculate that | was probably first the person
listed as the licensed administratbut . . . |1 don’t know that for sure”)n this role, Canipe
“handled the enroliment forms” for emplegs to participate in the Pldd. at 8-9. Anthem call
logs show that Canipe communicated with Asmthin January 2017 to ensure that Anthem had
received JohnsonBlan premium payment for the previddecember. Dkt. 51-2 at 2 (noting that
Canipe is “(GRP ADM)").

Johnson deducted $70 fraddammer’sbiweekly paycheck to cover her portion of the Plan
premium. Dkts. 1-1; 1-3; 22-5 §36/; 22-6 1 89. Johnson did not separate the amounts it
deducted from its employees’ paychetdover the employee’s portion of the Plan premiums
from Johnson’s general operating accoldts. 22-4 § 6; 22-5 11 489; 22-6 Y 14. Johnson was
responsible for contributing the remaining two-thicdghe premium and payy the entire Plan
premium to Anthem. Dkts. 36 § 9; 22-1 at 2.

Massie generally paid JohnsorPan premiums to AnthenDkt. 23-1 { 2. She had
discretion to decide the order in which bills wpeed and when they should be paid. Dkt. 42-3 at
26-30. Johnson had a 31-day grace period underltdme Bkts. 42-4 at 3, 6, and when finances

were “tight,” Massie"usually” paid the health insurance premiums “on the last dakts. 23-1
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4; 42-1 at 1920 (Massie stating that shgenerally” paid the premium to Anthem within the grace
period, but “a month behind"Canipe was aware of this practi@kts. 23 at 3; 42-1 at 20; 42-3
at 27.

C. Hammer’s Medical Leave

On September 21, 2018, Hammer began avei@k medical leave of absence from her
employment at Johnson, Dkt. 22-4 1 10, afténdpeliagnosed with lung cancer in August 2018,
Dkt. 36 1 12. Canipe botipproved of Hammer’s leave of absence and agreed that Johnson would
continue to pay her 50% of hemages during her absence, compensating her for one week out of
every two. Dkt. 23-1 1 10.

D. James Dolars Termination of Melessa Dolan’s and Canipe’s Employment
with Johnson

On Monday, October 1, 2018, Melessa Dolan Kathy Massie appeared at Johnson and
encountered James Dolan. Dkts. 42-1 at22] 42-2 at 2930, 38. Canipe was on vacatidd.
James Dolan handed Melessa Dolan a letter tetmgm#lelessa Dolan and Canipe from their
employment with Johnson, including their authority act as agents and/or officers of the
company, in a letter prepared Bgmes Dolan’saattorney and dated September 27, 2018, the
preceding Thursday. Dkts. 22-5 at 7; 23-1 Ydlat 4; 42-1 at 2424; 42-2 at 2930. As of that
date, James Dolan assumed opereti control of Johnson and had thehority to transact with
third parties, including remitting employee premigontributions to the Plan. Dkts. 22-5 1 11,
13-14;id. at 7 (stating thalohnson “acknowledges and ratifteat James Michael Dolan . . . is
authorized to undertake all actions on behalf of the Company ; 23-7) | 3.

On October 1, when James Dolan gaveldgga Dolan the termination letter, Massie

resigned. Shld him, “There is a bill that has to be paid today.” Dkts14# 23-24 (stating that
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she did not specifically say “healthsurance bill}; 42-2 at 32; 23-1  5; 23-2 1 5. James Dolan
did not respondd. at 24; Dkt. 22-5  23.

E. Lapse ofJohnson’sAnthem Planand James Dolan’s Failure to Reinstate Plan

Johnson’s September Plan premium payment was due September 1, 2018, but Anthem
needed to receive that payment by October 2820d.it would terminatdohnson’s coverage as
of that date. Dkt. 42-4 at 3. The total 8apber Plan premium amount was $11,406.53. Dkt. 42-
4 at 4.

Canipe and Massie intended to pay tthenRpremium on October 1, 2018, because they
expected Johnson to receive Social Security duepbsit payments into its general operating
account on that date to coube expense. Dkts. 23-1 1 4; 42 at 17; 42-1 aR0942-2 at 28, 42-

3 at 25-26.0n October 1, 2018, Johnson’s Bill Pay accouwtieh was separate from its general
operating accountshowed a balance of $38,060.59. Dkts. 42-6f %7; Dkt. 42-5 at 3. However,
Hammemrequested that Johnson and James Dolantdtiat Johnson did not have enough money
in its general operating accouwot pay the health insurance premiums for Johnson’s employees
when theywere due by October 1, 2018.” Dkts.-27] 20; 22-6  12. They did not answer.

Neither Johnson nor any of its agents paid thee®eber bill by the end of the grace period.
Dkts. 23-1 1|1 56; 22-5 | 24; 22-6 | ¥45. Hammer requested that Johnson and James Dolan
admit that nstead of remitting the healthcare premiamounts deducted from its employees’
paychecks, Johnson used those monies to ca/epérating expenses. Dkts. 22-5 | 24; 22-6
13-14. Again, they did not answer.

On October 8, 2018, ithem sent Canipe and Johnson a letter stating, “Dear Group
Administrator: Our records indicate that the grbeplth insurance premiums to cover 09/01/2018

were not received in accordance with the imris of your contract. Since the statutory 31-day
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grace period afforded under your policy ex@it/02/2018 coverage has been terminated as of
that date.” Dkt. 582 at 1.Consequently, Hammer’'s insurance coverage was termiaated
October 2, 2018. Dkt. 42-4 at 1, 6.

Anthem call logs show that Anthem comnuaied with James Dolan about the Plan on
October 25, 2018. Dkt. 52-at 2. Anthem informed James IR0 that Johnson’s group coverage
was canceled for nonpayment of the Septembenipra and that Johnson would have to pay a
reinstatement fee and e-diepayment by November 9, 2018 to reinstate coveragéccording
to the call logs, James Dolan “SAID ‘ACCTS ARE FROZEN and “HAS REQ NO OTHER
EMPLOYEE OF THE COMPANY IS AUTHORIED TO MADE [sic] CHANGES TO THE
POLICY, INCLUDING ASHLEY CANIPE AND MELESSA DOLAN.”1d.

Johnson contracted with Lifeare Management, Inc., (“LCM”) through an agreement that
became effective on November 1, 2018. Dkt. 22-5 ail%2

F. Impact of Johnson’s Plan Cancellation on Hammer

On October 1, 2018, Hammer was admitted to UVA Medical Center (“UVA”) for kidney
failure. Dkt. 36 1 19. Upon presenting her insiweacard, Dkt. 1-6, UVA staff informed her that
she lacked insurance coveradg. Between October 11, 2018 and March 18, 2019, Hammer
incurred medical expenses in excess of $286,d0at § 20, 2230, 32-37.

Hammer’'s employment with Johnson terminadedor about January 6, 2019. Dkt. 36 at |
31. Neither Johnson nor its agents mied Hammer that Johnson “failed to pay her health
insurance premium” oprovided Hammer with a COBRA nog¢ or any other notice that her
coverage had terminated at any time. Dkts. 228t 22-4 | 10; 22-5 § 226; 22-6 1 16, 19; 36

1 31.
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G. Procedural Background

Hammer filed her complaint against DefensarDkt. 1, before filing this motion for
summary judgment against Johnson, Dolan, andp@aribkt. 21. Canipe filed an answer to
Hammer’s complaint, Dki22-1, and a memorandum in opposition to her motion for summary
judgment, Dkt. 23. James Dolan and Johnson filed answeéfantomer’'s omplaint, Dkts. 22-2;
22-3, but they did not fileny memoranda in opposition to Hammer's motion for summary
judgmen, nor did they respond to Hammer’s discovery requests or requests for admissions, DKkts.
22-5; 22-6. The Court held a hearing on Hammer’s motion for summary judgbien®?.

Pursuant to an Order entered by JudgdoBa Dkt. 35, Hammer filed an amended
complaint, Dkt. 36, an€anipe filed a supplemental brief iasponse to Hammer’s motion for
summary judgment to which Canipe attachemlv exhibits, includingdepositions conducted
following the prior hearing. Dkt. 42. itthout requesting the Court’s leave to doldammer filed
her own supplemental brief in support of meotion for summary judgment against Canipe,
incorporating these additional exhibits. Dkt. 51.

I. STANDARD OF REVIEW

Summary judgmens appropriate where “there is nongene dispute as to any material
fact and the movant is entitled judgment as a matter of law.” Fed. R. Civ. P. 56(a). “A dispute
is genuine if a reasonkbjury could return a verdict for th@onmoving party,” and “[a] fact is
material if it might affect the outcome of the suit under the governing Mariéty Stores, Inc. v.
Wal-Mart Stores, In¢.888 F.3d 651, 659 (4th Cir. 2018). The nonmoving party must “show that
there is a genuine dispute of material fact . .offigring sufficient proof in the form of admissible
evidence.ld. (quotingGuessous v. Fairview Prop. Invs., LI&28 F.3d 208, 216 (4th Cir. 2016)).

The district court must “view the evidencetle light most favorable tihe nonmoving party” and



Case 6:19-cv-00027-NKM-RSB Document 61 Filed 11/30/20 Page 8 of 36 Pageid#: 1642

“refrain from weighing the eviden@# making credibility determinationsld. “Although the court
must draw all justifiable inferences invtar of the nonmoving party, the nonmoving party must
rely on more than conclusory allegations,renspeculation, the building of one inference upon
another, or the mere existence of a scintilla of eviderizash v. Mayweathe731 F.3d 303, 311
(4th Cir. 2013).

The moving party bears the burden of proving that judgment on the pleadings is
appropriateCelotex Corp. v. Catretd77 U.S. 317, 3223 (1986). If the moving party meets this
burden, then the nonmoving party must set faplecific, admissible facts to demonstrate a
genuine issue of fact for tridMatsushita Elec. Indus. Co. v. Zenith Radio Co#r5 U.S. 574,
587 (1986). The non-movant may not rest on allegatin the pleadings; rather, the party must
present sufficient evidence such that reabtengurors could find by a preponderance of the
evidence for the non-movar@elotex Corp. 477 U.S. at 3224;Sylvia Dev. Corp. v. Calvert
Cty., Md, 48 F.3d 810, 818 (4th Cir. 1995).

The Court must also review an unopposediomofor summary judgment in accordance
with Federal Rule of Civil Procedure 56(&ee Maryland v. Universal Elections, In¢29 F.3d
370, 380 (4th Cir. 2013% hoice Hotels Int’l, Inc. v. A Royal Touch Hgdp.C (NC) 409 F. Supp.
3d 559, 564 (W.D. Va. 2019) (Dillon, J.). As the Fourth Circuit has stated,

Although the failure of a party to respond to a summary judgment motion may leave

uncontroverted those facts established byntie&ion, the district court must still

proceed with the facts it has before nidadetermine whether the moving party is

entitled to judgment as a matter of law on those uncontroverted facts.
Robinson599 F.3d at 409 n.8 (internal quotations omitted).

1. HAMMER’ S ERISA CLAIMS

Hammer claims that Johnson, James Dolan, and Canipe breached&il$Aary duties

under two theories: first, by failing to segregatl@nPassets, and second, by failing to remit Plan
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assets to Anthem. Dkt. 36 1 1,-88. Hammer contends that these actions support claims for the
following ERISA violations against Johnson, Dolan, and Canipe: violatioBR&BA’s duty of
loyalty, pursuant to 29 U.S.C. § 1104(a)(1)(A) (Countl); violation&€BRISA’s duty of care,
pursuant to 29 U.S.C. § 1104(a)(1)(B) (Count Il); violationEBfSA’s fiduciary duty to not use
plan assets for personal benefit, pursuartdd.S.C. § 1106(a)(1)(D) (Count Ill); violations of
ERISA’s requiremento hold plan assets in trust, pursuant to 29 U.S.C. § 1103(c)(1) (Count IV);
andviolations of ERISA’s cefiduciary duty to take reasonabldats to remedy offensive conduct
of co-fiduciaries, pursuant to 29 U.S.C. § 1105 (Count V). Dkt. 36.

Under ERISA,

any person who is a fiduciary with resp to a plan who breaches any of the

responsibilities, obligations, or dutiesiposed upon fiduciaries . . . shall be

personally liable to make good to such péany losses to the plan resulting from

each such breach, and to restore to qlah any profits of such fiduciary which

have been made through use of asseth@iplan by the fiduciary, and shall be

subject to such other equitable or remerkaéf as the court may deem appropriate
29 U.S.C. §1109(a). ERISA permits a participantbeneficiary of an employee benefit plan
subject to ERISA to bring civil action to obtain “appropriate reliahder section 1109 of this
title.” Id. § 1132(a)(2).

ERISA'’s fiduciary duties are “derivedlom the common law of trustsTibble v. Edison
Int'l, 575 U.S. 523, 135 S. Ct. 1823, 1828 (2015) (internal citations and quotations orsééed);
Dawson-Murdockr. Nat'l Coungling Grp., Inc, 931 F.3d 269, 275 (4th Cir. 2019). To show a
breach of a fiduciary duty under ERISA, a plan paréint or beneficiary must first show “that the

party charged with the breach” is a fiducidbawson-Murdock931 F.3d at 275 (quotir@@oleman

v. Nationwide Life Ins. Cp969 F.2d 54, 60 (4th Cir. 1992)) (internal quotation marks omitted).
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The Court’s analysis of Hammer's ERISA claims proceeds in two garss, the Court
considers whether any of the Defendants qualifiesfakiciary under the Act. For the reasons set
out below, the Court concludes that there is nuuge dispute of material fact that Canipe was a
named fiduciary of the Plan until her emplognt was terminated on September 27, 2018; that
James Dolan was a fiduciary of the Plan forghgose of managing the disposition of assets and
the administration of the plan after September 27, 2018; and that Johnson was a fiduciary at all
relevant timesSeeinfra Part ll1(A).

Second, the Court considers whether arth@Defendants breached fiduciary duties under
ERISA. Alleged violations of fiduciary duties includeefendants’ failure to remit employee
contributions to the Plan and failure to segteganployee contributions to the Plan. The Court
concludes that there is no dispute of materialtfeatt James Dolan addhnson breached fiduciary
duties in failing to remit employee contributiotss the Plan. The Court also concludes that a
genuine dispute of material fact renmimith respect to Defendantsiltae to segregate employee
contributions to the Plaikee infraPart 111(B).

A. Fiduciary Status Under ERISA

1. Named and Functional Fiduciaries

Courts have an “obligation to liberglconstrue fiduciary status under ERISAawson-
Murdock 931 F.3d at 27.8There are two types of fiduciariaader ERISA: “named fiduciaries”
and “functional fiduciaries.’ld. at 275 (citingMertens v. Hewitt Asso¢s508 U.S. 248, 251
(1993));Custer v. Sweene89 F.3d 1156, 1161 (4th Cir. 1996).

A “persori is a fiduciary

with respect to a plan to the extentl{g exercises any discretionary authority or

discretionary control respecting managmt of such plan or exercises any

authority or control respecting managementdisposition of its assets, (i) he
renders investment advice for a fee drestcompensation, direct or indirect, with

10
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respect to any moneys or other propestysuch plan, or has any authority or

responsibility to do so, or (iii) he hasy discretionary authority or discretionary

responsibility in the administration of such plan.

29 U.S.C. 8§ 1002(21)(A)bawson-Murdock 931 F.3d at 276. ERISA does not limit
fiduciary status to individuals but instead usfes word “person” in defining a “fiduciary.29
U.S.C. § 1002(21)(A)A corporation may be a “personSee29 U.S.C. § 1002(9) (defining
“person” to inclwe a corporation).

A named fiduciary is one “named in the plastrument, or who, pursuant to a procedure
specified in the plan, is identified as a ficarg (A) by a person who is an employer or employee
organization with respect to the plan or (By such an employer and such an employee
organization acting jointly.” 29 U.S.C. 8§ 1102(a)(ERISA requires every plan to “provide for
one or more named fiduciaries wjointly or severally shall havauthority to control and manage
the operation and admimiation of the plan.ld. § 1102(a)(1).

In determining whether an inddual is a functional fiduciary“the threshold question
is . . . whether [the defendant] was acting as fiduciary, in that [he was] performing a fiduciary
function[] when taking thaction subject to complaintPegram v. Herdrich530 U.S. 211, 225
(2000); see also Custer89 F.3d at 1161 (noting that ERISA fiduciaries include both named
fiduciaries and any individual[s] whade factoperform[] specified discretionary functions with
respect to the managements,etssor administration of a planThus, just as a plan may have
more than one named fiduciafymay also have more thame functional fiduciary for purposes
of ERISA.

The Fourth Circuit has repeatedly referred to a Department of (dDOL”) interpretive
bulletin published in 1975 in determining whatlaeperson or entity is an ERISA fiducia§ee

29 C.F.R. § 2509.75-8Dawson-Murdock 931 F.3d at 276 (citingCuster 89 F.3d at 1162;

11
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Coleman 969 F.2d at 6462). The bulletin provides thaa person who performs purely ministerial
functions is not a fiduciary. Such misterial functions includeappl[ying] . . . rules determining

LT

eligibility for participation or benefits,” “advisingarticipants of their ghts and options under the
plan,” or “collect[ing] . . . contributions angbpl[ying] . . . contributions as provided in the plan"—
“within a framework of policies, interpretationrsiles, practices and procedures made by other
persons. . .”29 C.F.R. 8§ 2509.75-8 (R}. However, some positions “ltgeir very nature require
persons who hold them to perform one or mortheffunctions” described in ERISA’s definition
of a fiduciary.Id. (D-3). For example, dplan administrator must, bthe very nature of his
position have ‘discretionary authorityr discretionary responsibiliy the administration’ of the
plar’ and is therefore a fiduciarid. A plan participant or benefic,ameed not show that “the
plan administrator and namedldiciary also satisfies the functidri@muciary test” in making out
a fiduciary breach clainBee Dawson-Murdo¢cR31 F.3d at 27778.
2. Fiduciariesof Johnson’s Anthem Plan
a. Canipe

Although Hammer asserts thd@anipe is named in the ERISA plan documents as the
Administrator,” Dkt. 22, Fhmmer has not submitted as part of the Record either the Plan
instrument or any other governing documenigich must specify deast one named fiduciary
under ERISA.See29 U.S.C. § 1102(a)(2)Pawson-Murdock 931 F.3d 272(finding Plan

administrator and named fiduciary of Plan in 8&wxenmary Plan Description, and noting that this

document and the SummaryBénefits “are integral to the ERISA claims” brought in that gase)

3 A Summary of Benefits for the selected At Healthkeepers plan for 2017 is included
in the Record, but no such documentZ64.8 is in the Record. Dkt. 42-3 at-8%. The Summary
of Benefits does not specify the Plan Administrator or a named fiduciary.

12
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see alsdkt. 42 at 7 (“The plaintiff has not produced the plan documents that would verify who
was shown as the Anthem plan administrator . .% .").

Canipe alternately admits addnies that she was the Plan administrator. In her declaration,
Canipe states that shwas “listed as administrator forettemployees’ health insurance with
Anthem”until she was terminated from her position on September 27, 2018. Dkt. 23-2; §&el
alsoid. at 4 (letter from James Dolérminating Canipe, “[e]ffective as of September 27, 2018")
Respondingo Hammer’s first set of interrogatories, Cangreswers “During the period 8/15—
9/30/18, | was the administratof the Plan.” Dkt. 224 { 4. In her deposition, Canipe first states,

“I administrated [sic] the plan as my HR thst | handled the enrollment forms.” Dkt.-82at 8.
Then, in response to a questiabout “who is actually listed in the plan description as the plan
administrator,” Canipe states, “I would speculiiat | was probably first the person listed as the
licensed administrator, but . . . | don’'t kndhat for sure. | just administrated [githe . . .
enrollment forms through . . . the insurance broker and the emploieed.9. Canipe argues that
because “the health insurance premiumsewactually paid eacmonth by employee Kathy
Massie, who paid all bills for the company,” Dkt-23%2, and Massie “had the total discretion to
decide the order in which bills were padd when they should be paid,” Dkt.-32at 26-27,
Canipe “was not serving as a fiduciary for ERIBurposes in connection with the payments of

the Anthem premiums.” Dkd2 at 8.

4 Indeed, ERISA provides th&ftjhe summary plan description shall contain . . . the name
and address of the administrato29 U.S.C. § 1022(b). In addition, ERISA requires the plan
administrator to “furnish to each participant, andhelbeneficiary receiving benefits under the
plan, a copy of the summary plan description . . .iwi8l® days after he first becomes a participant,
or (in the case of a beneficiary) within 90 dafter he first receives benefits.” 29 U.S.C.
§ 1024(b)(1)(A);see alsa29 U.S.C. 81022(a) (“A summary plan description of any employee
benefit plan shall be furnished to participaaisl beneficiaries as pradd in section 1024(b) of
this title.”). It is not clear why Defendants have failtednake this document available to Plaintiff
and to the Couirt.

13
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Canipe’s own admissions anbet Plan-related documents in the Record suggest that
Canipe was indeed the Plan administrator. Hempoints to a letter from Anthem dated October
8, 2018 addressed to Ashley Canipe with thetadon “Dear Group Administrator.” Dkt. 52 at
1. The letter states, “Our records indicate tifwt group health insurance premiums to cover
09/01/2018 were not received in accordance \lig provisions of your contract. Since the
statutory 31-day grace period afforded underrymalicy expired 10/02/2018 coverage has been
terminated as of that datdd.> Hammer also produces Anthem call logs that show that Canipe
communicated with Anthenm January 2017 to ensure that Anthem had received Johnson’s
premium payment for the previous December. Dkt. 51-2 at 2. In the call log for that
communication, Anthem includes a notatiafter Canipe’s name: “(GRP ADM)Id. As Plan
administrator, Canipe as automatically a fiduciary, sindeer position “by [its] very nature”
required her to “perform one orare of the functions” of a fiduciar29 C.F.R. § 2509.75-8 (D-

3).

Canipe argues that she was not a functiditciary with respect to managing the
disposition of Plan assets because Massie had discretion in determining when to make Plan
premium payments to Anthem. Dkt. 42 at 3. Témgument fails for two reasons. First, Hammer
need not show that Canipe, as “fflan administrator and named fiducigtydlso satisfies the
functional fiduciary test” to make oatfiduciary breach claim against h€ee Dawson-Murdogck
931 F.3d at 27478. Second, an employee who performs nenisk tasks such as “collect[ing] . .

. contributions and appl[ying] . . . cwibutions as provided in the planiithin a framework of

policies, interpretations, rules, practices and procedures made by other persons is not a fiduciary .

5 Of course, this letter is in reference to the missed payment in question, and the Parties do
not dispute that Canipe was no longer a Johramployee after September 27, 2018 and thus
could not have been a Plan fiduciary on October 8, 2018.
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..." 29 C.F.R. 8§ 2509.75-8 (D-2)lassie paid Johnson’s Plan premiums to Anthem, but she did

so with Canipe’s awareness and tacit acceptahtiee practice of paying the Plan premiums at

the end of the grace period. DkER at 3 (“Johnson was simply following its practice of waiting

to the last day . . . to pay the premiums because a large payment of Social Security money always
arrived by direct deposit on the first of each month¥2:;3 at 27. Massie’s performance of the
ministerial task of paying the Plgmemiums does not eliminate endermine Canipe’s status as a

Plan fiduciary.

Thus, the Court determines there is no genisaee of material fact on this record that
Canipe was a named fiduciary of the Plan urgil employment was terminated on September 27,
2018.

b. James Dolan

Hammer does not argue or point to any evidence in the Record showing that James Dolan
was a named fiduciary of the Plan, nor thatvas a functional fiduciary before September 27,
2018. But Hammer argues that after terminatigeimployment of Canipe and Melessa Delan
James Dolan assumed operational control of Johri3kt. 22-5 {1 11, 13 (requests for admission
that James Dolan terminated the employmenCahipe and Meless@olan on September 27,
2018, that he had the authority to make paymeatshird parties daér terminating their
employment, and that he had operatiauntrol of Johnson on October 1, 201i8);at 7 (letter
terminating Canipe’s ral Melessa Dolan’s employment with Johnsol) particular, the
termination letter states that Johnsaoknowledges and ratifies théames Michael Dolan . . . is
authorized to undertake all actions on behalf of the Company ld. at'7.

Although James Dolan’s positions as President and sole Director of Johnson do not “by

their very nature” require him to perform a$iduciary, this undisputed evidence in the Record
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shows that he exercised fiduciary discretion with respect to the Paisnistration,
management, and assets. In addition, Anthem call logs recording communications between
Anthem and Johnson show that Anthem communicated with James Dolan about the Plan on
October 25, 2018. Dkt. 51-2 at 2. The call lagdicate that Anthem informed James Dolan that
Johnson’s group coverage was currently canceled for nonpayment of the September premium and
that Johnson would have to pay a reinstaterfeanand e-debit payment by November 9, 2018 to
reinstate coveragéd. According to the calogs, James Dolan “SAID ‘ACCTS ARE FROZEN"

and “HAS REQ NO OTHER EMPLOYEE OFHE COMPANY IS AUTHORIZED TO MADE

[sic] CHANGES TO THE POLICY, INCUDING ASHLEY CANIPE AND MELESSA
DOLAN.” Id.

In asserting to Anthem his exclusive laattity to make changes to the Plan, including
paying any reinstatement feespemiums, James Dolan “exer]d] . . . discretionary authority
or discretionary control resping management of [the] plaand “exercise[d] . . . authority or
control respecting management or disposition of its ass¥94J.S.C. § 1002(21)(A)(iSee also
Olson v. E.F. Hutton & Co., Inc957 F.2d 622, 626 (8th Cir. 1992) (“A person who usurps
authority over a plan’s assets and makes decisiong #t® use and disposition of those assets
should know they are acting as a fiduciary.”)

Thus, the Court determines there is no genisege of material fact on this record that
James Dolan was a fiduciary of the Plan forghgose of managing the disposition of Plan assets
after September 27, 2018.

C. Johnson
Because neither the Plan instrument nor ather Plan governing documents is in the

Record, the Court cannot determimeether Johnson was a named fiduciary of the Plan. But under
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the definition provided in 29 U.S.C. § 1002(21)(A)(i), the Court finds Johnson qualified as a
fiduciary because it “exercise[d] any discretionaythority or discretionary control respecting
management of [the] plan or exercise[d] athority or control respecting management or
disposition of its assets.” Johnsaas responsible for remitting withheld employee contributions
to the Plan as well as its own contributions to the premium. In addition, as the employer, Johnson
had the authority to appoint and remove the Plan administ&gerHickman v. Tosco Corp40
F.2d 564, 566 (8th Cir. 1988) (finding that an employer with the authority to appoint and remove
the committee that administered an empéenefits plan was an ERISA fiduciary).

Thus, the Court determines there is no genigssae of material fact on this record that
Johnson was a fiduciary of the Plan for the purmdseanaging the disposition of Plan assets at
all relevant times.

B. Breaches of ERISA Fiduciary Duties

Having concluded the Defendants all actetb@seficiaries under ERISA, the Court turns
to whether Defendants breached their fiduciaryedutERISA imposes duties of loyalty and care,
as well as several other obligations drawn from the common law of trusts, on fiduciaries. These
fiduciary obligations are “thbighest known to the lawTatum v. RJR Pension Inv. Comi@61
F.3d 346, 356 (4th Cir. 2014). 29 U.S.C. 8 1109(a) makes ERISA fiduciaries personally liable for
breaches of their fiduciary duties or igfaltions. Breaching fiduciaries mushake good to such
plan any profits of such fiduciamyhich have been made through the o$ assets of the plan by
the fiduciary, and courts may impose equitable or remedellef as appropriate, including the
fiduciary’s removal.ld. However,“[n]o fiduciary shall be liable with respect to a breach of
fiduciary duty under thisubchapter if such breach was coitted before he became a fiduciary

or after he ceased to be a fiduciarg”8§ 1109(b).
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To evaluate whether fiduciaries breachie€ir fiduciary duties through their use of plan
assets, the Court must first determine whether thr@es at issue were in fact plan assets. Although
the statute itself does not define “plan assdd)L regulations state th&plan assets’include
“amounts. . . that a participant or beneficiary pagsan employer, or amounts that a participant
has withheld from his wages by an employer,dontribution or repayment of a participant loan
to the pan.” 29 C.F.R. 8 2510-302(a);see also United States v. GrizA83 F.2d 943, 947 (11th
Cir. 1991) (noting that in 1989, the DOdlarified that “plan assts” under ERISA include
employee contributions under an earlier version of this regulation).

Thus, employee premium contributions withhigtltm employee paychecks constitute plan
assets “even though the contributions havet raxtually been delivered to the benefit plan.
Grizzle 933 F.2d at 947 (finding that employee cimitions to employee vacation fund were
funds of employee benefit plan within meaning of ERISA section prohibiting embezzlement of
such funds, even though employer and president never turned over such contributions to plan).

In contrast, employer contributions made ofugeneral corporate funds are not plan assets
until actually paid to the plagee DenisarB04 F. Supp. at 1543 (holding that fiduciaries’ “failure
to makeemployercontributions to the plan did not breach any of their fiduciary obligations”
because those contributions “did not beegolan assets” until paid to the pléenphasis added).

Thus, for the reasons set out below, the Court concludes that the withheld employee
contributions were Plan assets.

1. Failure to Remit Withheld Employee Contributions to the Plan
a. Canipe
Although Hammer argues that Canipe breadiedfiduciary duties by failing to pay the

premium by September 1, 2018, undisputed evidence in the Record indicates that Anthem
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terminated Johnson’s policy when the premium payment was not received by October 2, 2018. For
example, Hammer’s suppiental brief includes as an exhibit a letter from Anthem dated October
8, 2018 and addressed to Canipe statiyr recordsindicate that the group health insurance
premiums to cover 09/01/2018 were not receiuedccordance with the provisions of your
contract.Since the statutory 31-day grace periotbeded under your policy expired 10/02/2018
coverage has been terminated as of that.d&kt. 51-2 at 1 (emphasis adde®ecause Canipe’s
employment was terminated on September 27, 2018, she was not a fiduciary on October 2, 2018,
when the Plan premium payment was dared the Plan lapsed for nonpayment of Johnson’s
premium. Thus, the Court finds that Canipe ditbreach her fiduciary duties with respect to the
failure to remit employee contributions to thiarfPto Anthem, which occurred after she ceased
being a fiduciarySee29 U.S.C. 8 1109(b) (prohibiting liabilityith respect to a breach committed
after fiduciary status ended).

b. Johnson and James Dolan

The Courfiinds that Johnson and James Dolan’sfailto remit employee contributions to
the Plan and use of these Plan assets to paho§dn’s other operating expenses from Plan assets
violated their fiduciary duties of loytst and care under 29 U.S.C. § 1104(a).

Johnson and James Dolan were Plan fidigsasn October 2, 2018, and thus they had a
fiduciary duty to use Hammer’s withheld premmucontributions for her benefit and not the
company’s benefitHammer argues that despdeducting money fromatmer’s paycheckto
pay the Plan premium due on October 2, 20d8ither Johnson nor James Dolan remitted
Hammer’s withheld Plan contribution to Anthéay that date. Because Anthem did not receive
Johnson’lan premium paymeiy that date, Johnson’s Rlavas cancelled. In addition, Johnson

and James Dolan made expenditures friwhnson’s general corporate account, which held
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Hammer’s withheld Plan contributiorHammer contends that these expenditt®sch as
payment of salaries and other experse®re transactions that benefited James Dolan and
Johnson. Dkt. 22 at-B.

ERISA requires a fiduciary’®perations with respect to tleenployee benefits plan to be
“solely in the interest of the paripants and beneficiaries and for teeclusive purpose of (i)
providing benefits to participangd their beneficiaries; and (defraying reasonable expenses of
administering the plan.” 29 U.S.C.1804(a)(1)(A).See also Blatt v. Marshall & Lassmail2
F.2d 810, 813 (2d Cir. 1987) (“Aduciary breaches his § 1104 duty to a plan participant by
preventing or interfering with the receipt of bétseto which the pdicipant is entitled.”).A
fiduciary violates his duty of loyalty whenedhfiduciary “[d]eliberately favor[s] the corporate
treasury when administering” the pla@ook v. Jones & Jordan Eng’g, IndNo. 5:06-cv-00627,
2009 WL 37376, at *5 (S.D.W.V. Jan. 7, 2009) (quotitghm v. Equitable Life Assur. Soc'y of
the U.S, 137 F.3d 955, 959 (7th Cir. 1998)) (internal quotation marks omitted) (finding breach of
duty of loyalty where corporate fiduciary “commingled [employee health insurance premium]
contributions with the general assets of the camyp but “did not make premium payments under
the Plan,” instead “giv[ing] payroll primacy”).

Johnson and James Dolan’s failure to reminideer’s withheld Plan premium contribution
was not “solely in the interest of [Hammenhor did it serve “the exclusive purpose of providing
benefits to [Hammer].”29 U.S.C. § 1104(a)(1)(A). Because Johnson and James Dolan
“interfer[ed] with the receipt of benefits to wh [Hammer was] entitled,” they breached their
duty of loyalty under ERISA.

The Court concludes there is no genuine isguaaterial fact on this record that Johnson

and James Dolan are liable for Count I (breach of duty of loyalty).

20



Case 6:19-cv-00027-NKM-RSB Document 61 Filed 11/30/20 Page 21 of 36 Pageid#: 1655

Furthermore, as to Count Il (breach of duty of calejjnson and James Dolas@nduct
did not show the care that a prudent persamuld take under similar circumstances. Section
1104(a)(1)(B) requires fiduciaries to exercise tlobiligations “with the care, skill, prudence, and
diligence under the circumstances then prevailiag dhprudent man acting in a like capacity and
familiar with such matters would use in the cortdefcan enterprise of a like character and with
like aims” The Fourth Circuit has held that thetgwf prudence requiresdiiciaries to “engage
in a reasoned decision-making process, consistéh that of a prudent man acting in a like
capacity."Tatum 761 F.3d at 358. “A fiduciary who has failed to pay health insurance premiums
and to inform employees of a lapse in their ineoeacoverage has not acted as a prudent man in
like circumstances but rathieas violated its duty of careCook 2009 WL 37376, at *6see also
Mira v. Nuclear Measurements Coypl07 F.3d 466, 4772 (7th Cir. 1997) (noting that
fiduciaries’ “failure to pay the health insurance premium payments” and “failure to timely inform
employees of the lapse in theisurance coverage” violated dutcare standard despite the “dire
financial circumstances” the employer had thcbut ultimately holding that participants and
beneficiaries suffered no economic loss and thus no harm leetteuplan was reinstated and
outstanding insurance claims were paid). Here, justlgaandCook Johnson and James Dolan
failed to pay Plan premiums and failed to timefiprm Hammer of the lapse in her coverage under
the Plan. Thus, they did not meet the prudent stamdard and instead vawéd their duty of care.
And unlike inMira, where the plan participants suffered no economic loss since the plan was
reinstated and their claims were paid, Johnand James Dolan failed to take any action to
reinstate the Plan despite opportunities to do so.

Certainly, when a closely held corporationnsacute financial distress, some courts have

held that a corporate officer's decision to payihess expenses instead of insurance premiums
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constitutes a business decision, not a breach of fiduciary ldotyal Union 2134, United Mine
Workers of Am. v. Powhatan Fuel, In828 F.2d 710, 714 (11th Cir. 1987) (finding, where
president of closely held corporation was alsd¥Rfiduciary, that president’s failure to pay
health insurance premiums leading to lapsemployees’ coverage was not a breach of fiduciary
duty because the “decision to pay the business egpe@rfifthe corporation], in an attempt to keep
the corporation from financial collapse, was a&ibass decision [he] made in his capacity as
presidentof the corporation,” not “in his capacips fiduciary of the health plan’But James
Dolan and Johnson cannot escape liability sinip@gause Johnson’s finances were tight. First,
there is no evidence in the record that suggestees Dolan and Johnson made a reasoned business
decision not to pay the premiums in order tegkdohnson afloat. Indeed, the record shows that
there were sufficient funds in Johnson’s Bill Pay account on October 1, 2018 to pay the Plan
premium. Dkts. 42 at-%, 17; 42-5. Secondlira shows that “dire financial circumstances” do
not excuse a breach. 107 F.3d at-472

Additionally, Hammer argues that Jamesldhoand Johnson breached their duty of care
by failing to inform Hammer “that her plan would bancelled for nopayment.” Dkt. 22 at 8.
She notes that “[a] fiduciary who has failedgay health insurance premiums and to inform
employees of a lapse in their insurance cayeras not acted as a prudent man in like
circumstances but rather haslated its duty of care.ld. at 78 (quotingCook 2009 WL 37376,
at *6). Indeed, under ERISA, “fithere is a modification or chge described in section 1022(a)
of this title that is a material reduction aovered services or benefits provided under a group
health plan (as defined in section 1191b(a)ffi)this title), a summar description of such
modification or change shall be fished to participants and béiceries not later than 60 days

after the date of the adoption of the modification or chdnge.U.S.C. 8§ 1024(b)(1)(BfSee
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Willett v. Blue Cross & Blue Shield of Al®53 F.2d 1335, 1340 (11th Cir. 1992) (“Providing
notice of the discontinuation or suspension of cayera a fiduciary responsibility; employees
are entitled to prompt notice of the suspension of their plan coverdgatf)mer requested that
Johnson and James Dolan admit that they didinfotm her of their failure to pay the Plan
premiums or of the lapse in her health insueacmverage under the Plan. Dkts. 22-5 -85 22-

6 1 16, 19. They did not respond. Therefore,ghesjuests for admission are evidence against
them and show their breach of the duty of care.

On this record, the Court determines themoaigenuine issue of material fact that Johnson
and James Dolan are liable for Count II.

Finally, with respect to Count Il (duty to not use plan assets for own benefit), Johnson and
James Dolan were parties in interest who besefirom the use of Hammer’'s withheld Plan
premium contribution to cover Johnson’s mgigg expenses in violation of 29 U.S.C.

§ 1106(a)(1)(D). That subsection bars a fiducifmygm engaging in transactions where the
fiduciary knows that “such transaction constitutes a direct or indiredransfer to, or use by or

for the benefit of a party in interestSee Cent. States, Se. & Sw. Areas Pension Fund v. Cent.
Transp., Inc. 472 U.S. 559, 5781985) (citing 29 U.S.C. § 1106(a)(1) in noting that ERISA
“requires that a benefit plan prevent participant employers from gaining even temporary use of
assets to which the plan is entitledA “party in interest”is “any fiduciary (including, but not
limited to, any administrator, officer, trustee costodian), counsel, or employee of such plan” as
well as “an employer any of whegemployees are covered by such plan” and “an owner, direct or
indirect, of 50 percent or more of (i) the combinveting power of all classes of stock entitled to
vote or the total value of shares of@d#isses of stock of a corporation .”.29 U.S.C. § 1002(14)

Johnson and James Dolan werdipaiin interest: not only wethey both fiduciaries, but Johnson

23



Case 6:19-cv-00027-NKM-RSB Document 61 Filed 11/30/20 Page 24 of 36 Pageid#: 1658

was an employer whose employee, Hammer,agasred by the Plan, and James Dolan was a co-
owner of Johnson. Dkts. 22-1 § 9; 36 1 9; 42-2 &182 at 29. In addition, Hammer requested
that Johnson and James Dolan admit that insééadmitting the healthcare premium amounts
deducted from its employees’ paychecliehnson used those monies to cover its operating
expenses. Dkts. 22-5 | 24; 22-6 18 They did not answer. Therefore, that is evidence against
them and dispositive of their breach.

The Court determines there is no genuine isgueaterial fact on this record that Johnson
and James Dolan are liable for Count lII.

2. Failure to Segregate Plan Assets

Hammer argues that Johnson, James Dolan, and Gawipen they were respective
fiduciaries—breached their fiduciary duties when theyddilto set up a separate bank account to
hold employee premium contributioasd instead held them withifohnson’s general operating
account. Dkts. 22 at-B; 26 at 23.

Subject to certain exceptions, dhp assets “shall be heldtiust by one or more trustees.”
29 U.S.C. 8§ 1103(a)lhese assets “shall never inure to thedbieof any employer and shall be
held for the exclusive purposes of providing benefitisparticipants in the plan and their
beneficiaries and defraying reasonablkpenses of administering the plamd. § 1103(c)(1).
Although ERISA itself does not require plansets to be kept in a separate account, DOL
regulations state that employee contributions must be segregatelthus become Plan assets
“as of the earliest date on which such contiidng or repayments can reasonably be segregated
from the emplger’'s general assets29 C.F.R. § 2510.3-102(a). The regulation does not define
the term‘reasonable timé It states, however, that the tinperiod for segregation for welfare

benefit plans shall not exceed ninety days froendhate the amount has been withheld from an
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employee’s paycheckd. 8 2510.3-102(c). For employers who sponsor plans with fewer than 100
participants at the beginning of the plan y@& C.F.R. 8 2510.3-102(a)(2) sets out a safe harbor
provision, stating that amounts will have bessgregated within a “reasonable time” so long as
they are segregated by the seventh business day following the date of withholding.

In Bannistor v. Ullmana judge in the Fifth Circuit nearked that if withheld employee
contributions are commingled an account holding the company’s general assets, “using the plan
assets to pay creditors instead of segregatinggbets into a separate fund breaches a fiduciary
duty because it uses the plan assets for theftbeof the company instead of the benefit of the
plan.” 287 F.3d 394, 410-11 (5th Cir. 2002) (Garza, J., concurring). Judge Garza’s concurring
opinion states that

deducted amounts are plan assets immediately and they are to be segregated as

soon as reasonably possible . . When companies deduct contributions from

employee paychecks, those amounts ardaawts to the company that it can use

for any purpose until the loan becomes.dligose contributions are monies that

have already been paid to the employ@esompensation. The company is acting

merely as a steward; holding the plantiggrants’ property until the assets can be

segregated into a separate fund. The company may not dip into the plan assets to

use for its own purposes any more thaeoitld dip into the private bank accounts

of its employees to fund its shortfallshce the contributions are withheld, the

money no longer belongs to the company.

Id. at 410 n.1 (citing 29 C.F.R. § 2510.3-102(a)) (emphasis supdiied)also Perez v. Wallig7

F. Supp. 3d 730, 743 (N.D. Ill. 2014) (finding that a fiduciary who retained withheld employee
health plan contributions i company’s general account anded them to pay operating
expenses-including his own salarrviolated § 1103(a) and (c) requiriagsets to be held in trust
and not to inure to the benefit of any employer).

Hammer cites two additional cases in support of this thedag. Acosta v. Schwalo.

5:18-cv-3544, 2019 WL 7046916, at *5 (E.D. PacD20, 2019) (holding on motion for default

judgment that “where Plan assets have besmmingled with Company funds, the company
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ceases operations, and the Plan suffers a significssit lo. it cannot be said that the Plan assets
have been held “for thexclusivepurposes of providing benefits torpeipants in the Plan™
(emphasis in original))Denison 804 F. Supp. at 14534 (M.D. Ala. 1992) (holding that
segregation of withheld employee cobtrions is critical “to prevent conflicts between a
fiduciary’s personal interests and his dutyl@falty to the beneficiary of the trust’Hammer
argues that by waiting to pay the group heaiurance premium and covering other operating
expenses in the interim, Caniped James Dolan personally beteef from those Plan assets and
“le[ft] Johnson without enough money to cover Hammer’'s premium.” Dkt. 22 at 9. Again
Hammer argues that because withheld employee contributions were not segregaletifison’s
general corporate assetmy expenditures from this accoumere transactions that benefited
Johnson, James Dolan, Melessddbpand Canipe, as partiesinterest. Dkts. 22 at-B; 26 at 2

5.

The DOLregulations’ safe harbor provision for sir&inployers who segregate employee
contributions within seven business daygplies to Johnson. Dkt. 51 at 6. Howewdammer’s
withheld employee contributions from August 2018 had beedohnson’s general operating
account for thirty-one to forty-five days by October 1, 2Q@8While this is less than the ninety
days articulated as the edge of the “reasonable time” definition in the regulations, it is beyond the
seven days contemplated irethafe harbor provision. 29 C.F.£2510.3-102(a), (c). Given the
absence of the Plan instrumentother governing documents, theutt cannot determine on this
record whether the Plan itselfgured that Plan assets be segtedanto a different bank account
or held in trust by a certain date.

Canipe makes several argumentsitesting Hammer's claimsf fiduciary breach for

failure to hold Plan assets in trust. Figte argues that she was not obligated to segregate the
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withheld employee contributions besguERISA does not require a compadoy'set up a bank
account separate from the companyeneral operating account todhotoney to pay for insurance
premiums.” Dkt. 23 at 3ERISA merely requires a company to dhédtlan assets in trust, a term
which the statute does not defil@anipe also argues that there were no Bfsets in Johnson’s
accounts until premiums were paid by Johnson to Anthem. Dkt. 42 at 11 ivrgatan Fuel
828 F.2d at 714'[U]ntil monies were paid by the corporati to the plan there were no assets in
the plan under the provisions of ERISA").

But Canipe’sargument fails for two reasons. First, although ERISA does not explicitly
require sequestering of funds, the accompanyigglations describe a tuto segregate funds
within a “reasonable time.” 29 C.F.Rg§ 2510.3-102(a), (c). And second, the regulatiens
promulgated aftePowhatan Fuel-make clear that withheld employee contributions are Plan
assets subject to this requirement. 29 C.§.B510.3-102(a), (ckee also Grizz|@©33 F.2d at 947
(noting that in1989, the DOL clarified that “plan assets” under ERISA include employee
contributions under an earlier version ofisthregulation). Thus, the withheld employee
contributions become Plan assets after a “reasonable time.”

Second, Canipe argues that not segregating the funds did not divert them from the premium
payments. Dkts. 23 at 4; 42 at-1§. The Record supports Canipe’s contention that she expected
Johnson would use the Social Security funds it wadalueceive on October 1 in order to pay its
group health insurance premium on that date. Dktd. 3% 6; 23-2 at | 6. In fact, Canipe includes
evidence thafohnson’s Bill Pay account had sufficient fundsad certainly at least the amount
of employee contributiors-on October 1, 2018 to pay the Anthem bill. Dkts. 42-&t 37; 42-4
at4; 42-5 at 3.

However, the Court notes that Hammer rexge@ Johnson and James Dolan admit “that
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Johnson did not have enough moneytsngeneral operating accountpay the health insurance
premiums for Johnson’s employees when they were due by October 1, 201822%t§.20; 22-
6 1 12. They did not answer. Therefore, that is evidence against them.

Third, Canipe argues that Johnslid, in fact, segrega funds because it had both a general
operating account into which Social Securitpal&ts were made and gpseate Bill Pay account
out of which the Anthem premium payment wasde. Dkt. 42 at 17. Canipe admits that
“Johnson’s practice was often to pay the premiums on the first of the month, which was the last
day they were due” and the day when the transfers froomlSSecurity were deposited into
Johnson’s general operating account, to payPtlan premium to Anthem. Dkt. 23 at43—

But directing the deposit Gocial Security funds that Johnson used to pay its portion of
the premiums into a bank accounpaeate from its Bill Pay accoudbes not fulfill the requirement
to segregate Plan contributions withheld fremployee paychecks from other corporate operating
assetsSeeDkt. 41 at 1617.

Although Canipe’s arguments are unconvingitige Court nonetheless cannot award
summary judgment to Hammer on this theoegduse a genuine dispute remains about a material
fact:whether Johnson’s group health insurance plan constituted a “cafeteria®ptafeteria plan
generally is a “written plan under which (A) allrpeipants are employees, and (B) the participants
may chooseamong 2 or more benefits consisting offrcasd qualified benefits.” 26 U.S.C.
§125(d)(1). Small businesses employing 100 or feamployees may also establish “simple
cafeteria plans” if they meet certain acalmtition requirements and eligibility and piaipation
requirementsld. 8 125(j).See alsdnternal Revenue Sece, Publication 198, Employer’'s Tax
Guide to Fringe Benefits-5.

The DOL’s Technical Release No. 1992-O1nmouncement of Revised Enforcement
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Policy with Respect to Welfare Plans withriRapant Contributions, 57 Fed. Reg. 23272-01 (June
2, 1992) (“DOL Technical Release-82"), announced an exception to the trust requirement for
“cafeteria plans” under 26 U.S.C. § 125: “the D#ypeent will not assert a violation in any
enforcement proceeding solely because oflaréato hold participant contributions trust.” This
enforcement policy-“expressly limited to ERISA’s trust reqeiments as they apply to cafeteria
plans”™—was extended until further notice, pursuantBxtension of Enforcement Policy with
Respect to Welfare Plans with Particip@ontributions, 58 Fed. Reg. 45359-01 (Aug. 27, 1993).
TheDOL'’s enforcement view is entitled ®kidmoredeference in the Court’s application of these
regulations to private causes of acti8kidmore v. Swift & G823 U.S. 134, 13910 (1944) (“But
the Administrator’s policies are made in pursuance of official cagged upon more specialized
experience and broader investigations and infoonatihan is likely to come to a judge in a
particular case . . . . Good administration of the Act@nod judicial administration alike require
that the standards of public erdement and those for deternmg private rights shall be at
variance only where justified by very good reasons.”)

Of coursethe DOL'’s stancenerely suggests that the DOL wiibt seek to hold fiduciaries
liable if theonly duty they breach is the duty to hold employee contributions in trust, not that it
will not hold fiduciaries liable for such a laeh if those fiduciaries have breached multiple
fiduciary duties under different thees of liability. But the Fourth Circuit has read this language
to give cover to fiduciaries who fail to hold erapée contributions to cafeteria plans in trust.
Phelps v. C.T. Enterprised494 F. App’x 120,125 (4th Cir. 2006) (per curiam) (citing ERISA
Technical Release 92-01, 57 Fed. Reg. 23272).

In Phelps employees who participated in the health insurance plan had contributions

withheld from their weekly paychecks on a prdtasis as part of a cafeteria plan under 26 U.S.C.
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§ 125.1d. at 123. The withheld employee contributions Rhelpswere not held in trust or
segregated from the employegeneral corporate assets. Afsmme time, CT Enterprises, the
employer, did not provide sufficient funds to tHarps claim administrator to pay all outstanding
claims of participantdd. at 122. Thé?helpscourt concluded thdeven though the cafeteria plan
avoided the trust requirement, there was atilequirement that plan assets, including employee
contributions, be used only benefit the participants, and re general assets of the company.
Id. at 124. However, the Fourth Circuit ultimatébund that the employer breached no fiduciary
duties for two reasons. First, it found nadmnce that the employer “appl[ied] the employee
contributions to payroll or otmegeneral company expensesd! at 125. Second, the employer
appropriately forwarded amounts greater than tine siuthe withheld employee contributions to
the gdan’s claim administrator within ninety days, “as soon as practicable[] in light of the
extenuating financial situation of ghcompany,”’and so appropriately segregated those assets
within a “reasonable amount of time” under 29 C.F.R5%0.3-102Id. at 125. The Fourth Circuit
was careful to note thafw]hile changed financial circumstancpo] not justify the misuse of
employee contributions . . . an employer does$ Im®ach a fiduciary duty merely because the
timing of payments to the plan administratoralkered in the face of an onset of adverse
circumsances.”ld. at 125 n.4.

Although the situation here is similar to the on®helps there is one critical difference:
whereas it was undisputed helpsthat the employer ultimately remitted all withheld employee
contributions to the plan, it is undisputed h#rat Johnson and James Dolan never remitted any
withheld employee contributions to the Plan.|Sulithout further evidence in the Record as to
whether the Plan was a cafeteria pteand thus whether or not the Plan might benefit from DOL

enforcement policy with respect to the trust requiremehe Court cannot determine whether the
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Defendants named here breached fiduciary dutiethé separate failure sequester Plan assets.
Specifically, although James Dolan and Johnson fidueiaries ninety days after the employee
contributions had been withhdbdit neither segregated nmaid to the Plan, Canipe ceased to be a
fiduciary on September 27, less than ninety dafger the employee atributions had been
withheld. Thus, whether the Plan was a cafetpl@m is a material fadbecause it determines
whether or not the fiduciaries were exempt friti@a requirement to segregate withheld employee
contributions within a “reasonable time.”

A genuine dispute of material fact remains as to whether the Plan was a cafeteria plan. On
the one handhe notation next to the premium deductions on Hammer’s pay stubs-Hdalth
Insurance (préax)’—suggests that the Plan was a cafeteria @adDkt. 1-1. On the other hand,
Hammer aserts that Anthem representatives hafermed her that Anthem did not “sell”
cafeteria plans. Dkt. 59. But a cafeteria plamas something that a particular health insurance
provider sells. Instead, it degues a plan maintained by an employer for employees that meets
certain statutory requirements in order to allowpkayees to receive certain benefits on a pretax
basis. As a small employer with fewer than 10@kyees, Johnson may have established a simple
cafeteria plan as long as it met certain statutequirements. But no evidence on this question has
been presented.

Becausehtere is a genuine dispute of material fatating to the Defendants’ liability for
failing to segregate Plan assets, the Court cannot di@deefendantsliability on this theory.
Accordingly, the Court will deny Hammsmotion forsummary judgment as to Canipe on Counts
I-IV and as to Johnson and James Dolan on Count IV.

3. Cofiduciary Liability

Finally, as to Count V, although Hammer doesargue any basis for finding Canipe liable
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as a cdiduciary, she asserts that “Johnson is liable as-fidcgiary for the breaches of duty of
its agents, Canipe and Dolalkt. 22 at5, 7, 8;see alsdkt. 22 at 9 (same language, but with
respect to Canipe only). Hammer also arguesJduaies Dolan is liable @sco-fiduciary because
he failed to pay the group health insurance puemafter learning it was due, failed to request an
extension or make any effort to reinstate coverage,failed to inform Hammer that the Plan had
lapsed. Dkt. 22 at 10.

With respect to cofiduciary liability, ERISA provides:

In addition to any liability which he mayave under any other provisions of this

part, a fiduciary with respect to a plahall be liable for a breach of fiduciary

responsibility of another fiduciary with resgt to the same plan in the following

circumstances:

(1) if he participates knowingly in, or knowingly undertakes to conceal, an act or

omission of such other fiduciary, knowisgch act or omission is a breach; . . . or

(3) if he has knowledge of a breach by such other fiduciary, unless he makes

reasonable efforts under the circumstances to remedy the breach.

29 U.S.C. § 1105.

Here, Hammer has not alleged facts that ttate breach of fiduciary duty with respect to
any of the Defendants. First, Hammer has nidwdated any theory underhich Canipe could be
liable as a cofiduciary. Second, the theory under wHammer argues James Dolan is liable as a
cofiduciary is the same as ttieeory under which Hammer argues James Dolan is liable for his
own, primary breach of fiduciary das. As described above, t®urt has already found that
James Dolan and Johnson’s failure tmiteemployee contributions to the Plan and failure to
inform Hammer that the Plan h&psed constitute breaches of tHeluciary duties. In addition,
the Court has found that Canipe was not a fidyaidren the Plan premium payment was due and
thus did not breach any fiduciaduties by failing to remit employee contributions to Anthem.

Thus, James Dolan and Johnsamnot be liable for “participatig] knowingly in” or “ha[ving]

knowledge of” Canipe’s alleged failure to pay the Plan premasishe did not in fact breach any
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fiduciary duties based on that tlgoAnd Hammer does not alletjeat James Dolan and Johnson
had knowledge of Canipealleged failure to segregate Plan assetse—only potential theory
under which Canipe might be held lialbbe breach of her fiduciary duties.

Because these claims fail as a matter of tae,Court will deny summary judgment as to
all Defendants on Count V.

V. HAMMER'S COMMON LAW CLAIMS

Hammer also seeks to hold Johnson, JamésnDand Canipe liable under state common
law claims for conversion (Count VII) and breaoh fiduciary duty (Count VIII). Dkt. 36.
However, Hammer presents no argument supppriny of these claims in her memoranda in
support of her summary judgment moti@ee alsdkt. 42 at 18 (noting that Canipe does not
address Hammer’s conversioount because Hammer’'s motitor summary judgment does not
address it).

These claims fail as a matter of laBRISA’s provisions, with few exceptions, “shall
supersede any and all State lawsofar as they may now or fleafter relate to any employee
benefit plan” governed by ERISA. 29 U.S.C1#44(a) ERISA’s preemption clause “may be the
most expansive express pre-emption provisiomiy faderal statute,” preempting all state laws
that “stand in some relation to, have bearingcancern on, pertain to, refer to, or bring into
association with or connection with an ERISA pla@dbeille v. Liberty Mut. Ins. Cp136 S. Ct.
936, 947 (2016) (Thomas, J., concurring) (quotingd’s LAw DiCTIONARY 1158 (5th ed.
1979)) (internal quotations omittedA law ‘relates to’ an employee benefit plan . . . if it has a
connection with or reference to such a pldngersoll-Rand Co. v. McClendp#98 U.S. 133, 139
(1990) (quotingShaw v. Delta Air Lines, Inc463 U.S. 85, 987 (1983)) (internal quotation

marks omitted). A state law may peeempted “even if [it] is not specifically designed to affect
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such plans, or the effect is onhydirect.” Ingersoll-Rand 498 U.S. at 139 (citin@ilot Life Ins.
Co. v. Dedeaux481 U.S. 41, 47 (1987)) (holding thatTaxas state law cause of action for
wrongful termination because of an @yer’'s desire to avoid cartbuting to or paying benefits
under the employee’s pension fund relates to an ERISA plan and is preempted).

Hammer’'s common law conveosi and breach of fiduciary dutjaims “relate to” an
ERISA plan because themvolve Hammer’'s premium contributions to the Pl&tammer’s
conversiorclaim states that “the defendants intenélly, maliciously, and in conscious disregard
for Hammer’s rights, exercised dominion and coihbver Hammer’s property when they failed
to remit the funds as promised but chose to use them for their own esalihgiks. 1 § 79; 36
81. Her claim for breach of fiduciary duty statbat “defendants intentionally, maliciously, and
in conscious disregard for Hamrteerights, breached [their] duty wh they failed to remit the
funds as promised but chose to use them for their own useadristekts. 1 § 84; 36 | 86. These
claims are mere restatementsHEmmer’sclaims under ERISA, cloaked in the language of the
common lawBecause they “relate to” an ERISA plan, these claanespreemptetly ERISA’s
express preemption clause.

Accordingly, the Court finds thalammer’'s common law conversion claim (Count VII)
and common law breach of fiduciary duty claim (Count VIII) fail as a matter of law.

V. HAMMER’'S COBRA CLAIM

Hammer argues that James Dolan and Johnson vidl4d8RA’s requirementhat “the
administrator notify—in the case of a qualifying event . .nyaqualified beneficiary with respect
to such event . . . of such beneficiary’s rights under” COBEAJ.S.C. 8§ 1166(a)(4)(A); Dkt. 36.
A qualified beneficiary includes “a covered gloyee under a group health plan, any other

individual who, on the day before the qualifying et that employee, is a beneficiary under
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the plan . . . .id. § 1167(3). A qualifying event occurs when a covered employee is terminated
for any reason except for “gross misconduct” or her hours are redigceén1163(2).

It is undisputed that whedammer’'semployment with Johnson ended on January 6, 2019,
she never received a COBRA notice from Johnsalawres Dolan. Dkt. 36 1 12. However, at that
point, Johnson employees had not been covemddruthe Plan for over three months, since the
Plan was terminated for nonpayment of the premium®October 2, 2018. Therefore, on the day
before Hammer asserts that she was terminatedywabk not a beneficiary under the Plan. Thus,
she was not a qualified beneficiary at that tamel was not entitled ta COBRA continuation
coverage notice.

COBRA simply does not cover situation in which an employer’s group healturance
plan lapses because of failure to pay plan premiumstHer words, Anthem’termination of
Johnson’s Plan on October 2, 2018 was not a qualifying event under COisRAd, attempting
to apply COBRA'’s “contimation coverage” provisions in thigircumstance would lead to
nonsensical results. For example, continuatioverage under COBRA “must extend for at least
the period beginning on the date of the qualifying eaed ending not earli¢han the earliest of”
several dates, including “[t]rgate on which the employer ceases to provide any group health plan
to any employee.” 29 U.S.C.1862(2)(B).If Anthem’s termination of Johnson’s Plan had been a
qgualifying event, the continuatiomeerage that Hammer would haween entitled to obtain under
COBRA could have ended on the same date that it began.

This is not to say that Johnson and JamdaibDdid not owe Hammer any notice that her
coverage had been terminatetherely that ERISA, not COBRA, governs such notice. James
Dolan and Johnson'’s failure to inform Hammaeatther coverage had lapsed constitutes a further

breach of their duty of carebut not a COBRA violation.
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Accordingly, the Court finds that HammeBRA claim (Count VI) fails as a matter of
law.
VIl.  CONCLUSION

For the foregoing reasons, the Court awaw®mary judgment against James Dolan and
Johnson for breach of their fiduciary duties inifejlto remit the Plan premium payment, allowing
the Plan to lapse and failing to inform Hamntieat her coverage under the Plan had terminated,
and for using withheld employee premium contributions for their own benefit (Counts |, II, and
[I). The Court denies summaryggment against Canipe on Count§ ind against James Dolan
and Johnson on Counts IV and V. Finalyammer's COBRA clain{Count VI), common law
conversion claim (Count VII), and common law breach of fiduciary duty claim (Count VIII) fall
as a matter of law.

An appropriate Order will issue.

The Clerk of Court is hereby directedgend a copy of this Memorandum Opinion to all
counsel of record.

Entered this30th  day of November 2020.

%M“/’ N o’
NORMAN K. MOON 7

SENIOR UNITED STATES DISTRICT JUDGE
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