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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

MICHAEL GEMAEHLICH

Plaintiff, Civil Action No.: 7:12cv263
V.

OCTAVIA L. JOHNSON, et al. By: Hon. Robert S. Ballou

United States Magistrate Judge

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

This matter is before thed@rt onthe motions of Plaintiff to compé&lirther answers to
interrogatoriesand the production of certain documents (Dkt Nos. 62 ande®ndants’
motion to quash the production of documents regarding other complaints against Defendants for
using excessive forg®kt. No. 58), andhe motion ofthe RoanokeCity Sheriffto quash
discovery regarding the video system used at the Roanoke Cignddflaintiff'snotice of
deposition of the Sheriff's Office filed pursuant to Fed. R. Civ. P. 30(b)(6) (Dkt. NoA64).
hearing was held beforhis Court on March 14, 2013 on all four of these motions. The Court
hasconsideredhe oral argumesf counsel, the pleadingsdil, and the applicable law. For the
reasons statduakerein it is herebyORDERED that Defendants’ Motion to Quash (Dkt. No. 58) is
GRANTED IN PART andDENIED IN PART , Plaintiff's Motion to Compe(Dkt. No. 62)is
GRANTED IN PART andDENIED IN PART , that the Roanoke City Sheriff's Office’s

Motion to Quash (Dkt. No. 64) GRANTED IN PART andDENIED IN PART, and the
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Plaintiff's Motion to Compel Third Discovery (Dkt. No. 69)@&RANTED IN PART and
DENIED IN PART .

Plaintiff alleges that thdefendantieputies subjected him to excessive faraasing
personal injury. The pendingotions relatdo the scope of discovery in prosecutihig claim.
The district court has dismissed the Roanoke City Sheriff from this action, andgmisseid
any claims of supervisory liability dailureto adequately traideputies. Against this backdrop,
the Court is mindful of the proper scope of discovery in light the remaining claimdeassad
the need to allow the partiesitmuire into the events which occurred while Plaintiff wasmm t
custody of the defendant deputies.

Plaintiff’'s Motion to Compel

Plaintiff's motion to compel (Dkt. No. 62) seeks further answers to his first
interrogatories anthe production of certain documents.

Plaintiff asks ininterrogdory No. 2for the names and addresses ofradical personnel
and staff working at the Roanoke City Jail during the period in questionSHérdf contracts
with a third party for providing medical services atdlad. The Sheriff has identified all persons
working in the intake area of the Jail during the time ofalleged incidentevery person who
appears in videos taken at theal, and every persamamed in the intake log bodom the night
of and the mornig following thealleged incident Plaintiff seeks the personal contact
information ofseven former Shefifs Office employeegreviously identified in discovery as
working in the Jail the night of tredleged incident. These employeawesrein the &il the night
of the incident, but nah the area where thalegedincident occurred There is no suggestion
thatthese deputielsave direct knowledge of the alleged incideRtaintiff believes that some or

all of the defendants may have spoken to these former employees about the events iolving



Plaintiff's claim, but lasno factual basis to believe such conversations occurred. The Court
finds that providing the personal contact information of these former employeeseterant to
the issues in thiaction and is not reasonably calculated to lead to the discovery of admissible
evidence The nedical personnel working in thlail on the night of thalleged incidenare not
employees of the Sheriff, and thus, the information sought as to those individuals idlabteava
to the Sheriff to produceThemotion to compel as to Interrogatory NasDENIED.

Plaintiff asks in Interrogatory No. 4 for the identity of all persons who haweed the
video footagaakenby the Jail’s video system on the night of #ikeged incident Defendants
object on the grounds that this interrogatory seeks the identification of persbwgheim
counsel for Defendants has spoken and perhaps shown the video. Defendants represent that they
have identified all persons who have knowledge oftleged incidentand thudulfill edthar
obligationunder the Federal Rules of Civil Procedure to identify to adverse parties thesesper
with knowledge of the issues raised in a legal action. A party is not required to igewtify
person with whom an attorney has met. The motion to compel as to Interrogatory No. 4 is
DENIED.

Interrogatory No. 18eeks the identificatioof all contact betweethe Sheriffs Office
and the Roanoke City Police Department. The Sheriff and Defenépnésenthatthey have
identified all persons with knowledge of thlbegedincident or the exchange of the video
footage of the alleged incident, including the person or persons in the 'Stiffiice
responsible for maintaining the wdtapes at issue in this caged that there are no other
persons responsive to this request who are not known to Plaintiff's counsel. The motion to

compel as to Interrogatory No. 10D&NIED.



Plaintiff asks in Reques$br ProceduréNo. 5 for all video footage depicting Plaintiff
from the time he came into the Jail until his release. The Sheriff has represented that she has
produced all such video. The motion to compel d&dquesiNo. 5 isDENIED.

RequesiNos. 23, 24, 25, and 26 seek the entire personnel files ofefemdants. The
Sheriff has produced in response to these requests all docdrenBefendants’ respective
personnel fileselating to theiemploymenandthar training and qualificatioto perform their
duties in the Jail.There are no disciplinary records regarding the use of foegetained in the
personnel files of the defendant deputi&se remainingdocuments sought pertain to purely
personal mattergr administrative issues whicre not relevant to thesues in the actioor
reasonably calculated to lead to the discpwd admissible evidence. The motion to compel as
to Request Nos. 23, 24, 25, and 2BENIED.

Plaintiff seeks in Request Nos. 28-31 the Incident Based Reports (“IBR”) edeipar
each defendant deputshenever that deputy toaut a criminal charge against an inmafée
Sheriff has produced all wamts for assault and battery sworn out against an inmate by
Defendants. The Court finds that an IBR prepared by a deputy is not relevagtisicglise a
deputymay have used force against a detainee/inmate. HoweviBRaprepared by a deputy
regardingan incident for which the detainee/inmate made a complaint against a Defendant is
relevant and must be produced if it relates to a discoverable incident in Requet®{88s
Accordingly, the motion to compel as to Request Nos. 28-BENIED IN PART and
GRANTED IN PART to the extent that the Sheriff shall produce any IBRs related to incidents
which are otherwise discoverable in Request Nos. 49-53.

Request No. 40 seeks thail's duty rosters for the entire month of November, 2010. The

Sheriff has identified all of the persons working in the areas where Rlarasfheld whilen the



Jail, each of the persons identified in the available video, and those with knowledge of the
alleged events whichl&ntiff claims caused his injuryPlaintiff asks for the duty rosters of all
persons who worked anywhere in the Jail in November 2010 because one or more of the
defendant deputies may have spoken to another deputy from another padadfabeut the
alleged incident The Court finds that this request is unreasonably broad in scope and is not
reasonably calculated to lead to the discovery of admissible evidence. The motiopé&b &s
to Request No. 40 BENIED.

In Request No. 48, Plaintiff seeld$ ‘&heriff's Operating Instructiongh effectfrom
November 2010 to presenthe Sheriff has representtdthtshe has producdtie Sheriff's
Office Instructions in effect in November 2010 ashe“Goal and Objectives of the Roanoke
City Jail,” hiring and selection procedures, general employee rules and regulatiopsindisc
procedures, the use of restraint equipment, searches for contraband, use of foneenistg
and development, the general duties of Jail personnel, receivingmaittraginmates, and duty
post orders. Theequestas to theaemaining elements of the Sheriff’'s operating instructisns
unreasonably broad in scope and is not reasonably calculated to lead to the discovery of
admissible evidence. The motion to compel as Request NoODENEED .

Plaintiff's [Second]Motion to Compel

As to Request For Production No. 1@iRtiff seeks the discovery of all other written
complaints lodged against the Sheriff or any current or former employeedrarary 1, 2005 to
present Thisrequest is not reasonably calculated to lead toidudery of admissible
evidence, except as it relates to the Request Nes34@d the defendant deputias,there is no

longer anysupervisory liability claim pending in this case. The motion to com@2ENIED



and the motion to quash@RANTED, with the exception of such written complaints against
the individual defendants, which are addressed separately in this Order.

Plaintiff seeks in Request No. 17 all documents regardingdhees procedures, and
trainingthatthe Sheriff had in place related to the use of force aRtanoke Citydail or
alternatively to be given a log of all policies and/or procedures so that toumseake an
independent determination of which particular policies/proceduresglarant The Sheriff does
not maintain a separate notebook of such policies and procedures. The Sheriff sagtegbre
thatshe has produced all internal documents, training, procedures or otherwise, teltteng
use of force at the Jail. The Sheriff has fully responded to Request No. 17, and thusiotihe mot
to compel as to this requestDENIED.

Documents Relating toPrior Use of Force by Defendants

Plaintiff seeksn Request Nos. 4%3 all complaintsnadeagainst defendant deputies for
the excessive use of force. Plaintiff contends that these requests maytheadiscovery of
admissible evidencef anintent, pattern, plan, or motivesuch evidence is governed bgdFR.
Evid. 404(b), which isan inclusionary rule-that is, it allows the admission e¥idence of other
bad acts to be admitted unless such evidenlyegoes to prove conformity to character or

disposition. See, e.g.United States v. Davjd2-4492, 2013 WL 491957, at *1 (4th Cir. Feb.

11, 2013) Smith v. Bank of Am., N.A.443 F. App’x 808, 810 (4th Cir. 2011) (citing United

States v. Sanche188 F.3d 192, 195 (4th Cir. 1997)); Thorne v. WiseF.3d 1165, 1995 WL

56652, at *3 (4th Cir. 1995) (per curiam) (citing Kopf v. Sky883 F.2d 374, 380 (4th Cir.

1993)).
To be adhissible, the prior act must be sufficiently similarthe issues of the present

caseto have probative value'The more similar the prior act is (in terms of physical similarity

or mental state) to the act being proved, the more relevant it becobr@set States v. Queen
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132 F.3d 991, 997 (4th Cir. 1998ge alsddelsabeck v. Fabyanid@73 F. Appk 251, 257 (4th
Cir. 2006) (per curiam) (upholding the district court’s exclusion of 404(b) evidence in a
excessive force case where the facts were rifitisatly similar). 404(b) evidence must also
pass muster undeel R. Evid. 403, which considers, among other factors, whether there is

sufficient temporal proximity between the prior act and the act being proveted\Biates v.

Kelly, 510 F.3d 433, 437 (4th Cir. 2007). The prior complaints against Defendants for using
excessive forcenay be found admissible under Fed. R. Evid. 404(b) or 403, or they may be
excluded Such is a question for a motion in limine. However, sg EBisuch complaints are
sufficiently similar, they are at least potentially admissible and thus their discoveryosaklys
calculated to lead to the discovery of admissible evidence. Having assessedithentsc
submitted foiin camera review and detrmined which documents meet this threshold of
similarity, the motiorto compel iISGRANTED and the motion to quashEINED as to the
following investigative reports and written complaints regarding the use @f ligrthe
defendant deputies:
a. Thecomplaint received January 6, 2005 from individual SL, along with the
subsequent investigativeport associated with it.
b. The complainreceived March 10, 2010 from individual WD, along with the
subsequent investigative report associated with it.
c. The complaint received July 6, 2010 from individual SA, along with the
subsequent investigative report associated with it.
Plaintiff seeks in Bquest Nos. 3, 7, and 10 copies of video footage, documents or
reports, and audio recordings pertaining to the use of force incident involving Thomas Scott

Vandegrift on or about February 22-23, 2008 to present. These documents relate to a previous



excessive force claitawsuit brought against several Sheriff's deputies. The only common
defendant to the present case is Defendant Ferrell. Plaintiff's present counsel represented
Vandegrift. Vandegrift tried the case for three days before a federal jury, which returned a

defense verdict against all defendants, including Deputy Fe8e#.Vandeqrift v. Johnson, et

al,, No. 7:10cv54 (W.DVa). The requests pertaining to the Vandegifim seek to inject into
this action an unrelated incident which has been fully adjudicatedeparate lawsuit and which
relates to only one afefendantieputies in this action. HE Court is extremely reluctant to
expand the discovery of this caséoi a matter whichas been ligated and is now closed. The
Court, however, recognizes that Rule 404(b) is an inclusionary Vialedegrift'scomplaint
against Deputy Ferrell relating the intake of a new arrestsesufficiently similar in factand
close in timego be discoverable, even if the trial judgématelyfinds that theevidence relating
to Vandegrifts complaint is not admissible. The scope of discovery as to the complaint by
Vandegrift shall be limited to the complaint and investigateports presented for in camera
review and any available audio and video tape of that incident.

As to all other documents produced iiocamera review, they are not sufficiently similar
in their facts to the incident alleged by the Plaintiff to be nealsly calculated to lead to the
discovery of admissible evidence under FRE 404(b). As to these documents, the motions to
compel areDENIED and the motion to quash@RANTED.

Sheriff’'s Office Motion to Quash

The Sheriff's motion to quash (Dkt. No. 64) seeks to quash the Plaintiff's subpoena decus
tecum directed as the ShesfDffice. The subpoena decus tecum seeks inspection of the video
recording system of the Jaihdall documents regarding the installatioe¢ording abilities and

settings (such frames per second and DVR-tayag setting), maintenance, and repsiof the



video system. Theideo recording system at the J&ibwever, is no longer the system that was
in place at the time of the alleged incident. (Dkt. No. Fujthermore, th@laintiff's

movements were limited to certain areas of the Jeslsuch, the investigation and inspection of
theentirety of the Jail'video system is not reasonably calculated to lead to the discovery of
admissible evidence. The requests are thezgiroperly limited to the equipment in place on
November 16-17, 2010 and only as it relates to the particular equipraenteameras, or
recording equipmentwhich would have captured the movement of the Pfaintihe motion is
guash as to the subpoena decus teasUBRANTED except as set forth in this opinion.

The Sheffi’'s motion to quash also seeks to quash the Plaintiff's 30(b)(6) deposition of
the Sherif. The plaintiff seeks depose the Sheriff's Office on the followftythe video
recording system of the J&iR) thevideo footage record by or obtained from fad’s system
(3) the video footage specific to the Plaint{#) the video footage specific to Blake Kin§,)
any internal investigations regarding the actions of Sheriff's employees relating to BlakerKin
November 16-17, 201Q6) the basis for th detainment of Blake Kind7) any internal
investigations regarding the actions of Sheriff's employees relatiR¢pintiff on November 16-
17, 2010, and@8) the basis for the detainment of Plaintiffhe Sheriff objects on the grounds
that the Court did not extend discovery for the purpose of taking non-party depositioris that t
depositionseekdrrelevant and unduly burdensome documents and information, is not for any
proper purpose, and is an abuse of the discovery and pretrial process. Hasidgredrthe
deposition notice, it seem proper that Plaintiff be able to discover all aspausvideo system
in place in November, 2010, but only in the area where the Plaintiff was detained. Thénefore
motion to quash ISRANTED in part andDENIED in part and thePlaintiff's 30(b)(6)

deposition of the Sheriff is restricted as follows:



As to Partsl & 2, the deposition shall be limited to the components, use,
maintenancefunction, and malfunction of the parts of the video system which covered
the area where Plaintiff was detained.

As to Parts3, & 4, the deposition shall be limited the video footge of he area
of the Jail wher¢hePlaintiff was detained The deposition shall not includay
viewing, use, or distribution @&nyvideo footage by counsel for Defendamisat
counsel’s direction.

As to Part5, the deposition shall be limited to only flaets of any investigation
or repors regarding Blake King, and shall not include any mental impressions,
conclusions, opinions, or disciplinary action, if any taken.

As to Parts$ & 8, the detention of the Plaintiff aliglake Kingaredecisiors
which entities other than the Sheriff’'s Offis®uld be expected to play a significant, and
sometimes determinative, rol&@he deposition shall be limited to any participathe
Sheiff’'s Office may have had in any arregbacging, detention, or release decision, and
shall not includehe reasons the Roanoke City Police Department arrested the Plaintiff or
Blake King, or the basis for any detention or release decision made by the magistrate.

As to Part7, the motion to quash BENIED as to any investigation conducted
by the Sheriff’'s Office regarding the action of any of its employees in connection with
Plaintiff on or about November 16-17, 2010.

In accordance with the provisions of 28 U.S.C. § 636(b)(1) and Fed R. Civ. P. 72, the
parties have fourteen (14) days to note any objections to this Order. The padiddsed that
the Court may not consider any objection to this Order not timely filed.

The Clerk is directed to providecartified copy of this Order tall counselof record.
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Entered: March 26, 2013

/4'/ Eow 5: Bﬂ”o«»

Robert S. Ballou
United States Magistrate Judge



