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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

XAVIA T. GOODWYN, ) Civil Action No. 7:17CVv00271
Plaintiff, )
) MEMORANDUM OPINION,
v ) FINDINGS OF FACT, AND
) CONCLUSIONS OF LAW
)
ROOP, et al., ) By: Norman K. Moon
Defendants. ) Senior United States District Judge

Xavia T. Goodwyn, a Virginia prisoner proceedprg se, filed this civil rights action
pursuant to 42 U.S.C. § 1983. After my rulimygssummary judgmenthie remaining claims
were tried in a bench trial before the asstynmeagistrate judge, o issued a Report and
Recommendation (“R&R”) on those claims. (DMb. 140.) The R&R recommends that | rule
in defendants’ favor as to all claimsSeg generally id.) Goodwyn timely filed “Objections” to
the Report (Dkt. No. 141), which are addressed herein.

For the reasons set forth below, | concltiol®t Goodwyn’s objections either are not
sufficiently specific to triggede novo review, or are not timely lmause they challenge prior
rulings, rather than the R&RVioreover, even reviewing thede novo, | conclude that the
objections lack merit. For these reasdmngill overrule Goodwyn’s objections and adopt the
R&R in full, including its proposetindings of fact and conclusions lafw. By separate order, |
will enter judgment in favor of defendants on all remaining claims.

. BACKGROUND

The factual background of the claims atescription of the trial testimony and
documentary evidence is set forth in the R&BRiven the nature of Goodwyn'’s objections,
which do not challenge any specific portionghe R&R, | will not reiterate that background

here, but simply incorporateby reference. (R&R 1-2,5-7, 12-29.)

Dockets.Justia.com


https://dockets.justia.com/docket/virginia/vawdce/7:2017cv00271/107712/
https://docs.justia.com/cases/federal/district-courts/virginia/vawdce/7:2017cv00271/107712/142/
https://dockets.justia.com/

Goodwyn'’s filing lists five numbed objections. The first theehowever, are all part of
a single objection—that he had to proceedlse at trial. He notes #t he requested legal
representation from the court indvgeparate motions, that thissaas “first lawsuit” and he
“needed legal guidance” because he did not “knmil law,” and that hémade the court aware
of [his] lack of legal knwledge in [his] motions, . . . as wels during [the] pretrial conference
call. (Objs. 1-3, Dkt. No. 141 at 2.) In hisfth objection, he simplglleges that opposing
counsel “used [Goodwyn’s] disadvantage to [calisfadvantage at trid (Obj. 4, Dkt. No.
141 at 3.) As to this objection, Goodwyn offeis additional detail oargument. Fifth and
finally, he requests that thewrt grant him “an appeal” andrfather opportunity to properly
present [his] case to the colir{Obj. 5, Dkt. No. 141 at 3.)

. DISCUSSION

A. Legal Standard

Federal Rule of Civil Procedure 72 permitgaaty to submit objections to a magistrate
judge’s R&R within fourteen days. Fed. R. CR.. 72(b)(2); 28 U.S.C. 8 636(b). The district
court conducts de novo review of those portions of a miatrate’s R&R to which specific
objections were made. Fed. R. Civ. P. 72(b)@)piano v. Johnson, 687 F.2d 44, 48 (4th Cir.
1982). In addressing proper objections, the distourt may give a magistrate judge’s R&R
“such weight as its merit commands andgband discretion adhe judge warrantsUnited
Satesv. Raddatz, 447 U.S. 667, 682—-83 (1980) (internal quota omitted), but must exercise
its “non-delegable authority” “by considering the actual testimowjtiimer v. Cook, 774 F.2d
68, 76 (4th Cir. 1985) (citations omitted). The deitcourt may acceptgeject, or modify the
recommended disposition based ordésovo review of the recomnmrelation and the objections

made. Fed. R. Civ. P. 72(b)(3).



Significant here, howevede novo review is required only of those portions of the R&R
to which a timely objection has been made. RecCiv. P. 72(b)(3) (“The district judge must
determine de novo any part of thiagistrate judge’s disposition that has been properly objected
to.”); United Satesv. Raddatz, 447 U.S. 667, 673—74 (1980) (finding tkathovo review of the
magistrate’s report and recommendation congpeith due process requirements). For an
objection to triggede novo review, it must be made “with sidfent specificity so as reasonably
to alert the district court dhe true ground for the objectionUnited States v. Midgette, 478
F.3d 616, 622 (4th Cir. 2007). Further, objectionstmespond to a speigferror in the report
and recommendatiorSee Orpiano, 687 F.2d at 47. General or ctusory objections, therefore,
are not proper; they are in fact calesed the equivalent of a waived.

B. Goodwyn’s Objections

1. Objections 1-3, Appointment of Counsel

As noted, Goodwyn'’s first three jaations all challenge his lmg required to try the case
without counsel. Goodwyn is correct thatfibed two motions requesting the appointment of
counsel. The first of these (Dkt. No. 79) was denied withoutigicg by the magistrate judge
(Dkt. No. 82). As was explainkto Goodwyn in that order,

[tthe court cannot require an attorney to represent an indigent civil
plaintiff. See Mallard v. U.S Dist. Ct. for S Dist. of lowa, 490 U.S.

296, 309 (1989). However, the court may request that an attorney
represent an indigent plaintiff when “exceptional circumstances”
exist. Cook v. Bounds, 518 F.2d 779, 780 (4th Cir. 1975).
Exceptional circumstances depend on the type and complexity of the
case and the ability of the plaintiff to present\Whisenant v. Yuam,

739 F.2d 160, 163 (4th Cir. 1984brogated on other grounds by
Mallard, 490 U.S. at 309. The court finds that plaintiff's
circumstances are not sufficiently exceptional to justify appointment

of counsel at thistime . . ..

(Dkt. No. 82 at 1.)



As to Goodwyn'’s second motion to appointineel, the magistrajadge did not deny
the motion. The order iresad noted the inability of the courtrquire an attomy to represent
plaintiff and also noted that the court had faatnd “exceptional cinemstances” in Goodwyn’s
case. (Dkt. No. 89 at 1.) The order nonatbglgranted the motion to a limited degree.
Specifically, the order states:

In furtherance of the interests of justice, however, and as part of

this court’'s efforts to have members of the bar undertake

representation of indigent and imcarated pro se plaintiffs in

matters of this nature thatearset for trial, 1 hereby GRANT

Goodwyn’s motion, Dkt. No. 87, to ¢hextent that the court will

invite attorneys, via email, to tar an appearance on the plaintiff's

behalf within 14 days of this Orde entry. If no attorney enters an

appearance on the plaintiff's behalithin 14 days from the entry

of this order, however, plaintiff®uld be preparetb continue to

prosecute his action pro se.
(Dkt. No. 89 at 1-2.) Moreover,siaff note on the dockegflects that an emlawith information
about plaintiff's case was sent to a list ibeneys who have expressed an interest in
representing indigent or incare¢ed plaintiffs in civil cases(Staff Note dated September 12,
2019.) More than four months passed between tidirsg of that email and ¢hstart of trial, and
no attorney ever entered appearance for Goodwyn.

As an initial matter, Goodwyn’s objections this issue are not timely. He was required
to object to the magistrate judge’s rulings oasth non-dispositive matters within 14 days after
receiving the order. Fed. R. Civ. P. 72(Here, the actual rulings on Goodwyn’s requests for
counsel were made many montiefore he filed his objectionand so “he may not assign as
error a defect” in those orderSeeid. However, even if they were proper objections to the R&R
and | were reviewing theite novo, | agree with the magistrapedge’s treatment of Goodwyn’s

requests for counsel, based on the emecord and the trial transcripin particular, | agree that

this case did not involve “extreginary circumstances,” in lighdf the factors set forth in



Whisenant, 739 F.2d at 163, which include the type and complexity of the case and the ability of the
plaintiff to present it.

As to the first, this case was a faidiyaightforward excesg force case and not
particularly complex. The claims were basedaeries of discrete ents, but they all took
place over the course of a single morning. Theut@ldssues were not complicated—the dispute
at trial was whether the inciderdscurred as Goodwyn alleged or not.

As to the second consideration, Goodwyn shothkiatlhe was able to express himself
adequately, both in writing befoteal and at trial. While tegying, he was able to provide a
reasonably clear account of wiet alleges occurred, and hesnable to question defendants’
witnesses concerning potenl weaknesses or inconsistenciesghiair versions of events. The
transcript reflects that Goodwywas dissatisfied with the answeisen by some of defendants’
witnesses and that he believedythwere not telling the truth.S¢e, e.g., Trial Tr. 174, 215, 312—
13, Dkt. No. 138.) But the fact that Goodwynsamable to elicit the testimony he wanted or
that he asserts certaintiesony was false does not metlnat he was unduly hampered by
proceedingro se. Moreover, although “[d]istrict judges Y% no obligation to act as counsel or
paralegal tro selitigants,” the magistratpidge not only explained asgs of trial procedure to
Goodwyn during the trial, but also assisted in asking questiaitoinformation relevant to
Goodwyn'’s claims.

In short, no exceptional circumstances existedarrant appointmemtf counsel in this
case. Thus, Goodwyn’s objections to theisiaate judge’s ruligs on his motions for
appointment of counsere OVERRULED.

2. Objection 4, Opposing Counsel’s Conduct

Goodwyn’s next objection is entirelyague and likewisdoes not triggede novo review.
He accuses opposing counsel of “taking advantage” qirbise status, but he provides no
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specific examples and points to nothing to supfhostassertion. Furtheore, the transcript
reflects that opposing counsel was generallyperative and respeactfof Goodwyn. For
example, counsel repeatedly assisted Goodwlisjpiaying portions of the videos by operating
the video display. He also assisted Goodwyproviding copies of exhibits when Goodwyn did
not have them. Goodwyn'’s fourth objection is OVERRULED.

3. Objection 5, Requesting Appeal

As to Goodwyn’s final objectiont again is not an objectioto any portion of the R&R
and does not triggete novo review. Instead, he merely adks an “appeal” and for another
chance to present his case. His objections Wsrepportunity to ask for review of the R&R.
And, for the reasons discusdeetein, | will adopt the R&R iiits entirety. After the
accompanying judgment is entered in this chsavever, Goodwyn maypaeal this court’s
decision to the United States Court of Appeatdtie Fourth Circuit by fing a notice of appeal
within the time set folt in Federal Rule of Appellate Proced 4(a)(1)(A). Thus, although he is
certainly permitted to appeal the coujtisgment, his fifth objection is otherwise
OVERRULED.
C. Findings of Fact and Conclusions of Law

Having addressed the objections raised bpd@vyn, | turn now to the remainder of the
R&R, which | review for clear errorDiamond v. Colonial Life & Accident Ins. Co., 416 F.3d
310, 315 (4th Cir. 2005) (“[I]n the abnce of a timely filed objaon, a district court need not
conduct ale novo review, but instead must ‘only satisfgedf that there is no clear error on the

face of the record in order &xcept the recommendation.”) (ging Fed. R. Civ. P. 72 advisory

' Federal Rule of Civil Procedure 52(a)(1) provides that “[ijn an action tried on the factstveitiuowy ...
the court must find the factpecially and state its conclusions of law separately. The findings and conclusions may
be stated on the record after the close of the evidence or may appear in an opinion or a menod@acision
filed by the court.”



committee’s note). Upon reviewingehecord here, including the trial transcript and evidence, |
am satisfied that there is neeal error in the R&R Accordingly, | will adopt the R&R in its
entirety and specifically adopsiproposed factual findings atejal conclusions as my findings
of fact and conclusions ofdg pursuant to Rule 52(a)(1).
[ll. CONCLUSION

For the above reasons, Goodwyn’s objections will be overruled, the R&R will be adopted
in its entirety, and judgment witle entered in defendants’ favas to all remaining claims. A
separate order and finaldgment will be entered.

ENTER: This 12th _ day of August 2020.

Hsvrn [T Jov’
NORMAN K. MOON 7
SENIOR UNITED STATES DISTRICT JUDGE




