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IN THE UNITED STATES DISRICT COURT FOR
THE WESTERN DISTRICT OF VIRGINIA
ROANOKEDIVISION

MOUNTAIN VALLEY PIPELINE, LLC,
Plaintiff,

V. Civil Action No. 7:17ev-00492
EASEMENTS TO CONSTRUCT,
OPERATE, AND MAINTAIN A
NATURAL GAS PIPELINE OVER
TRACTS OF LAND IN GILES COUNTY,
CRAIG COUNTY, MONTGOMERY
COUNTY, ROANOKE COUNTY,
FRANKLIN COUNTY, AND
PITTSYLVANIA COUNTY, VIRGINIA, €t
al.,

By: Elizabeth K. Dillon
United States District Judge

N N N N N N N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION

Plaintiff Mountain Valley Pipeline, LLCNIVP) filed this action to cotlemn property
interests necessary for the stmiction, operation, and maintenance of an interstate ngasal
pipeline @ross propertein the Counties of Giles, Craig, Montgomery, Roanoke, Franklin, and
Pittsylvania, Virginia. One of tlose propertiesras owned by defendant Lenora W. Momtuo
(the Property). Subsequent to the filing of this action and MVP obtaining possession of
easemet rights oveithe Ropertyby court orderMontuori sdd the Property to Venkat Reddy.
MVP amended its caplaint to add Reddy as a defendant, but Mamtwoves to dismiss Reddy
on the grounds that Reddy is not entitled to aisy gmpensation foMVP’s acquisition of the
easement The court agrees thitontuari is entitled to alljust compensation owed this matter
becauséMontuai owned the Property when the court grant®dP possession afasement

rights to the PropertyTherefore, tk court willgrant Montuoi’s motion to dismiss.
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. BACKGROUND

MVP filed its complainibn October 24, 2017, naming Montuasa defendant and
owner of heProperty identified as MVP Parcel No. VR©-058. (Dkt. No. 1, Complf 138.)
On Jauary 31, 2018, the court issd a memrandum opinion and order granting MVP’s motion
for partial summary judgment and conditionally granting My/Riotion for immediate
possession upon a determination of appropriate security. (Dkt. Nos. 339, 3v4Blareh 7,
2018, the courgrantedMVP immealiate possession of tispecified rights and easements over
the Propertyupon making the required deposit and posting the required bond. (Dkt. Nd. 581.)

On April 6, 2019, Montouri anReddy executed a real estate purchase conénadta or
abaut April 19, 2018, Montouri conveyed by dkkerinterestin the Ropertyto Reddy. MVP
subsequently filed an amended complaint naming Reddy as an additional defendant. (Dkt. No.
1154.) Montouri now moves to dismiss Reddy as a defendant. (Dkt. No) I0itouri and
Reddy biefed the issues, a hag was held, and supghental biefs were submitted.

II. DISCUSSION

Montuori moves to dismiss pursuantfederal Rule o€ivil Procedure 71.(1)(2), which
provides that in an action to condene@al andpersonal property by eminent domain, the court
“may at any time dismiss a defendant who was unnecessarily or improperly joirfes.”
Advisory CommitteeéNotesstate that th court‘may at any time drop a defendant who has been
unnecessanlor improperly joinedas where it develops that he masinterest.” Fed. R. Civ. P.
71.1, Advisory Committee Notes, Original Report, Note to Subdivi€)o She argues that she

was the owner at thentie of taking—when MP filed its complaint and when this court gezh

! The easeméron the prpertyconsist 0fa0.19 ace parcefor temporaryworkspaceanda0.22 acre
parcelfor a permanentasement (Dkt. Na 581, Attached Ma)
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MVP’s motion for partial summary judgment and conditionally ggdiMVP’s motion for
immediate pssession

Reddy, whaalleges thahe did not knovof the MVP easements when he purchased the
property, counterthat Mantuori assgned the condemnatiomvard to him by virtue of theeal
estate purchase contractid/or deed, thalVP had not taken the property when hegharsed it
becausét had not obtained title and had not physically entered the property yet, and that the
court should look to ate lawasto when thealamageo the property occurs. In his supplemental
brief, he argues that the court should find that the date of ownerghiip@one to just
compensation is the date when the condemnor physically enters the property.

First, the April 6 2018purchaseontract and April 19, 2018 deed make no mention of an
assignment of the condemnation award. Regilidys the'Risk of Loss” section of thpurchase
contracf? but this povision only appliedrom the date of the contraentil closing. The court
had alrady granted the right to possession of the easemeltgRabefore the purchase contract
was executedThe Deeddoes not mention tHdVP easementsFurther, itwasspecifically
made“subject to all esements, reseations, restrictions, and conditionsreicord affecting the

hereinabove described propertgyid included a disclaimer thdt] he title to tle property

2 This section prowes hat

All risk of loss or damage to the Property by fire, windstorm, casualty or other
cause, or taking by eminent domais,esssumed by Sker until Settlement.In

the event of substantial loss or damagethte Property befe Settlement,
Purchaser shall havthe option of either (i) terminating this Contract and
recovering the Depositin accordance with procedures definied paragraph

7(a) or (i) affirming this Contract, in which event Seller shall assig
Purchaser althe Sellers rights under any appable policy or policie of
insurance and any condemnation awards and pay over to Purchaser any sums
received as aesultof such losor damage.

(Dkt. No. 12611.)
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conveyed by this deed has not been examined or certified by the attorney who prepared this

deed” (Dkt. No. 1207-1(emphasisn original).)

Secondstate law does not applyReddy argues that the court should folktate court
practice, citing a provision ohé Natural Gas ActSee 15 U.S.C. § 717f(h) (providing that
“[t]he practice and procedure in any action orgeedng for that purpose . . . shall conform . . .
with the practice andrpcedure in similar action or proceeding in the courts of the State where
theproperty is guated). However, this State procedure requirement has b&grerseded by
[Rule 71.1].” E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 822 {4 Cir. 2004)> Moreover,
even if state lav did apply, the case citdry ReddyLivingston v. Virginia Dept. of
Transportation, 726 S.E.2d 264 (Va. 20123 a factually dissimilainverse condemnatin cae.

Finally, it is clear from th casesand from a praatal standpmt, that the person or entity
who owns the property at the time the condemnor has obtained a right to exerciseeahimte
the property is the person antiy entitled to just ompersaion for thetaking. As both
Montuori and Reddy agree, the reasoningimited States v. Dow, 357 U.S. 17 (1958), provides
guidance?

In Dow, the United Statesought to condemn property for a pipeline. It began the
proceeding in 1943he distri¢ cout granted the United States imediate pssession of the

property that same yeand the United States began laying pifgk.at 18-19. However, the

3 In 2009, Rule 71A was redesignated as Rule 7% .Fed. R. Civ. P. 71.1Advisory Committee Notes
2007 Amendment.

4 While Reddy first argued th&tow is inapposite, at the hearing and in his sappnél brief, he argued
thatthe logic ofDow andKern River Gas Transmission Co. v. 8.47 Acres of Land, No. 2:02¢cv-69470,2006 WL
1472602(D. Utah May 23, 2006)aNatural Gas Actase citing tdow where enty and construction on the
propertyoccurredoy ageementindwas considered the date of the take even thoughsipri@r to thecourt
allowing possessn), should apply.
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United States did not file its declaration of takimtil 1946° 1d. at 19. Notably, in framing the
guestion, the Court statedt]he principal question presented is whether the claitjusd
compensation’ vested in the pers of the land at the time the United States entered into
possession of the easement pursuant to court order in 194@tbrewbluch claim vested

in ... Dow, who acquired the land in 1945, at the time the UnitgdsStiled a declaratioof
taking in 1946 . .. ."Id. at 18.

TheUnited States Supreme Cobeld that theproperty owner in 1943, and not the
property avnerin 1946, was eitted to the just compensabn award. ld. at 21. In so ruling, the
Court stated that, in takingass, title to property passes to the condemvitenthe owner
receivescompensation or when the compensation is deposited into the court, but passiege of ti
does not necessarily determine the date of “takimd. at21-22.

The usual rule is that if the Ued States has entered into

possasion of the property prior to the acquisition dietiit is the

former event which constitutes the act of taking.is that event

which gives rise to the dla for compensatin and fixes the date

as of which the land is to be valued and the QGuwents

obligation to pay interest accrues.
Id. at 22. The owner‘at the time th¢condemnao] takes possessiorather tlan the owner at an
earlier or later date, the one who has theaim and is to receive payméht.ld. (quoting23
Tracts of Land v. United Sates, 177 F.2d 967, 97(®th Cir. 1949)). See also Columbia Gas
Transmission, LLC v. 101 Acres, Nos. 4:13ev-00783, 4:13:v-00785, 2016 WL 62480741 *8
(M.D. Pa. Oct. 26, 2016%ifing Dow and holding that the date of taking farrposes of inteest
calculation is date when court grantednediate possessipn

MVP was granted immediate possession ofethgemerstover the Property by virtue of

the court’sorder dated Marcfi, 2018. It entered intgossession on that dawhetherit

5 Of coure, iftitle were to pass byirtue of the declaration before the United States possessed the
property, that wouldantrolthe person or entity entitled to compensati®ow, 357 U.S. at 23.
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immediately exercigkthat right or to what extent it exercigeghat right,is not the determinative
factor. At the time when theourt entered the order, MVP had the right to immediate
possession. MVP could stand on the easements, put equipntbeteasements, sha dirt on
the easemest and lay pipe on the easements. It could also preventaperfy owner from
interferingwith its easementegardless of whether WP hadstated construébn becase it had
the right to immediate @3ession.That is thedate of the taking because the property oviosr
an interest in ta property. The omerof theProperty on that date was Montymot Reddy, and
Montuori, under the reasoning Bbw, is entitledto thejust compensation award

Redd attenpts to distinguistiDow arguingthat MVP has not obtained title for the
easement As noted above, the CourtDow expressly held that passage of title does not fix the
time for compensation: “We hold, contrary to the Court of Appealsttibagking’ did not
occur in 1946 when the Government filed its declaration of taking, but rather when theé Unite
States entered into possession of the land in 1943. It follows that the landowners in 1943 were
entitled b receivehe conpensation award.Dow, 357 U.S. at 21.

It also makes ndifference asReddy contends, that MVP has not pbglly entered the
Property nor begun construction of the pipeline as of the date of the motion, hearing, and
supplemental briefingEven if trie, MVP had alreadybtained the right to possession of the
easementby the time Reddycaguired title to the mpertyand that is the determinative factor
here Unde Reddy’s theoryas to eaclproperty,the parties would argue about, and the court
would have to determine, when physical entry of the propertyreztuActual phygcal entry
couldbea visit to theeasemenfplacement of equipment on teasemengradng of the
easement, laying of the pipe on the eam®im And each property would have a different date to

be deternmed by the court. There could also be situations where the jugeceation trial
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would occureven before actughysical entry on the property. In those cases, the proper
recipientof the just compensation award cobkl determinednly at the tme ofthe verdict. No
caselaw supports such an inefficient and impractical system of determining the peesityor
entitled to thecompensabn award.
l1l. CONCLUSION

For the above-stated reasons, the court concludes that Reddy isthed émany
compensabn for theMVP easementsnthe Property Therefore, the court will grant
Montuari’s motion to dismiss Reddy (Dkt. No. 12dvm this action. The court will enter an
appropriate order.

Entered: June 1, 2020.

S Elyabeth K Ditlon

Elizabeth K. Dillon
United States District Judge



