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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
Roanoke Division

DAN HAENDEL, )
Plaintiff, ) Civil Action No. 7:18-cv-00289
)
V. ) MEMORANDUMOPINION
)
VIRGINIA DEPARTMENT OF )
CORRECTIONS, et al., ) By:  Joel C. Hoppe
Defendants. ) UnitedStatedViagistrateJudge

Plaintiff Dan Haendel, a former Virginia inmate appeapng se? filed this action under
42 U.S.C. § 1983, alleging that several correctioffecials violated his rights under the First
and Fourteenth Amendments to the United States Constitution. Am. Co@pEQF No. 31-%.
The case is before me by the parties’ consent under 28 U.S.C. § 636(c). ECF3&vetal
claims and defendants were previously dismissed from this aSeeQrder (June 6, 2019),
ECF No. 46; Mem. Op. (Sept. 24, 2019), ECF No. 55. The remaining nine Defénuamtseek
summary judgment oRlaintiff's remaining claims, ECF No. 62, and their motion has been fully

briefed, ECF No. 63, 67. The motion will be GRANTED in part and DENIED in part.

! Plaintiff is an attorney appearipgo se Like the prior presiding judge, “I decline to extend the liberal
construction standar@ an attorney” who is representing himself. Mem. Op. 1 n.1 (Sept. 13, 2018), ECF
No. 20.

2 Plaintiff's amended complaint, ECF No. 31-1, is the operative complaint in thisSee@rder, ECF
No. 37. The amended complaint is a verified complaiEg@Am. Compl. 21, and it refers to exhibits
attached to Plaintiff's original verified complaisgeCompl. 36-119, ECF No. 1-1. Because a verified
complaint is “the equivalent of an opposing affidavit for summary judgment purpdgedd Fuel Servs.
Trading, DMCC v. Hebei Prince Shipping Co., L.t883 F.3d 507, 516 (4th Cir. 2015), | consider both
Plaintiff's amended complaint and any admissible portiorte@exhibits to his original complaint as
evidence for purposes of this moti@ee Kennedy v. Joy TecgH269 F. App’x 302, 308 (4th Cir. 2008)
(citing Md. Hwy. Contractors Ass’'n, Inc. v. Marylar@B3 F.2d 1246, 1251 (4th Cir. 1991)).

3 Those Defendants are Warden Ivan Gilmore, Institutional Program Manager Douglas Gourdine, Chief
of Housing Walker, Unit Manager Anita Longedéd Services Manager Martin, Sergeant Sacra,

Counselor Feeley, Investigator Butler, and Correcti@ifater Walters. Defs.” Br. in Supp. 1, ECF No.

63; Am. Compl. 1 (listing Defendants’ professional titl@¥)e Virginia Department of Corrections and

two other individual defendants were dismissed from this action without prejudice in Jun&2619.

Order, ECF No. 46.
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I. Standard of Review

Summary judgment shall be granted whiire movantshows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). The moving partpears the initial responsibility” of demonstratitige “absence
of a genuine issue of material factelotex Corp. v. Catretd77 U.S. 317, 323 (1986). When
the moving party has met this burden, the nonmoving party mustséieforth specific facts”
showing there exists a genuine dispute of material Aaaxterson v. Liberty Lobby, In&77 U.S.
242, 248 (1986)In doing so, the nonmoving party “must rely on more than conclusory
allegations, mere speculation, the building of mrfierence upon another, or the mere existence
of a scintilla of evidence.Dash v. Mayweathe731 F.3d 303, 311 (4th Cir. 2013). It must
support its positiomvith admissible evidence, “including depositions, documents, electronically
stored information, affidavits or declarationspstations . . . admissions, interrogatory answers,
or other materials.” Fed. R. Civ. P. 56(c)(1)(8¢e Kennedy269 F. App’x at 308 (citingy/id.

Hwy. Contractors933 F.2d at 1251).

The “mere existence somealleged factual dispute between the parties” is insufficient
to defeat a motion for summary judgmefderson477 U.Sat 24748. The disputed fact must
be material, such that“itnight affect the outcome of the suithder the applicable substantive
law. Id. at 248. And the dispute must tggenuine,” such thaa reasonable jury could find in
favor of the nonmoving partyd. Finally, on a motion for summary judgment, the court does not
assess the credibility of the parties or otherwise weigh the evidence. Ifigtedidputed facts
and reasonable inferences are viewed in the light most favorable to the” nonmoving party.
Campbell v. Florian972 F.3d 385, 392 (4th Cir. 2020).

II. Background
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Plaintiff was incarcerated in the custody of the Virginia Department of Corrections
(“vVDOC") at Coffeewood Correctional CentgCoffeewood”) from September 2015 through
September 13, 2018. Am. Compl. 2. He is a member of the Jewish faith and observes kosher
dietary requirementsd. His claims, on which Defendants now seek summary judgment, allege
(2) religious discrimination in violation of therBt Amendment, (2) retaliation in violation of the
First Amendment, and (3) due process violations in violation of the Fourteenth Amerideent.
generallyAm. Compl. 1820; Defs.” Br. in Supp. 123. Plaintiff sued each remaining
Defendant in his/her individual and official capacities. Am. Compl. 1.

On August 12, 2017, Defendant Sacra chargeahfiffavith a disciplinary violation for
throwing bread to a bird. Compl. Ex. A (Il), ECF No. 1-1, at3aintiff contested the charge,
filing an informal complaint, a regular grievanesad repeated disciplinary appeals regarding the
incident.SeeCompl. Ex. E, ECF No. 1-1, at 59, 61; Compl. Ex. A (Il), at ®,84. He asserted
that Sacra had charged him in retaliation for a complaint Plaintiff had made against Sacra on
April 27, 2017, regarding the use of a stafl&hen, on October 14, 2017, Defendant Walters
charged Plaintiff with possessitgo sugar and two mustard pa&t& that he allegedly received
from another inmate in violation of prison policy. Compl. Ex. A (lll), ECF No. 1-1, at 13. On the
same day, Walters also charged Plaintiff vathiolation for using vulgar language, alleging that
Plaintiff swore at Walters arfdised his right middle finger to display the bird’Walters’s

direction. Compl. Ex. A (IV), ECF No. 1-1, at 23. In response, Plaintiff lodged complaints

4 This factual background focuses solely on facts relevant to Plaintiff's remaining claims.

5> Pinpoint citations to documents filed electronicatlyhis Court use the header page numbers generated
by CM/ECF and the exhibit labels assigned by the filing party.

¢ See, e.g.Compl. Ex. A (ll), at 11 (“Sacra’s charge erates from and is retaliation for my informal
complaint of his denying my request to use a stapler.”). Plaintiff filed an Informal Complaint against
Sacra, regarding the use of a stapler, on April 27, 2017. Compl. Ex. E (II), ECF No. 1-1, at 65 (explaining
that Plaintiff wanted to use a stapler to prepare a court filing and that Sacra ordered him to return to his
building before he could do so).
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against Walters, alleging that Walters chargedith the violations solely to discriminate and
retaliate against hinsee, e.g.Compl. Ex. E (Ill), ECF No. 1-1, at 62, 64. Plaintiff also filed
disciplinary appealsSee, e.g.Compl. Ex. A (lll), at 22; Compl. Ex. A (IV), at 332. Plaintiff
maintains that the conduct cited in all three charges did not amount to a violation of prison policy
because it was “so pettyAm. Compl. 6, or the prison policy was not regularly enforaédand
that Defendants Sacra and Walters had retaliaiodydiscriminatory motives for charging him.
SeeAm. Compl. 5-7.

Around the same time, Plaintiff filed mullgcomplaints alleging that prison officials
failed to announce services for the Jewish fagiedof Rosh Hashanah and Yom Kippur. Compl.
Ex. G, ECF No. 1-1, at 79, 81,8 (“It seems that the Jewish High HolidaResh Hashanah
(New Year) and Yom Kippur (Day of Atoneme#dtave been passed over, at least at
Coffeewood].]”).He claimed that officials eitherifad to post signs announcing religious
services altogether or posted signs after the holidays had already pésBadon officials
denied these allegations. Compl. Ex. G, at 86. They responded by asserting that they did, in fact,
post signs announcing services for the Jewish holididys.

In February 2018, prison officiatonducted an annual reviewPlaintiff's Good Time
Class LevelDefs.’ Br. in Supp. Ex. C, ECF No. €3 at 3+32. Pursuant to Operating
Procedures 830.3 and 820V OC inmates can receive up to 4.5 days of earned sentence credit
per 30 days serve®efs.’ Br. in Supp. Ex. A, ECF No. 6B at 6. During an annual review,
prison officials give an inmate a score lzhsa his performance over the prior twelve-month
period, awarding and deducting points dsciplinary infractions incurred,

educational/vocational goals completed, and work perfornhgcat 9. An inmate’s score

" Inmates can receive up to 100 poimsfs.’ Br. in Supp. Ex. A, at 9. In the “infractions” category, 40
points are availabléd. Inmates with no disciplinary violations receive the full 40 poilttsOther

4
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dictates his Good Time Class Level. at 10. Inmates who receive 85 to 100 points fall into
Class Level I, in which they earn the full 4.5/daf earned sentence credit per 30 days served.
Id. Inmates who receive fewer poirigdl into Class Level I, 1lI, or 1V, in which they gain
earned sentence credit at slower rétiels Prison officials also have discretion to override the
results of an inmate’s annual revi@wcertain circumstancekl. at 16-11.

On February 16, 2018, Plaintiff met with Counselor Brddeyan annual reviewDefs.’
Br. in Supp. Ex. C, at 32; Compl. Ex. C (II), ECF No. 1-1, at 47. Bracey noted that in the prior
year, Plaintiff had incurred the three discipiyaiolations, had worked as a tutor, and had
completed one educational progrddefs.’ Br. in Supp. Ex. C, at 38he thus provided the
following recommendation for Plaintiff's Goodrie Class Level: “C/E3 scoring 50 points with
a recommendation for C/L-2 due to #1 override for points scored being very low and offender
stating his current charges under coneittare currently being appealetd” Subsequently, on
March 8, 2018, Unit Manager Anita Long heldlastitutional Classification Authoritf*ICA”)
Hearing.ld. Long determined that Plaintiff scored 70msiand should be moved to Class Level
. 1d.

OnMarch 13, 2018, Defendant Walker affirmed Long’s findila.at 31. In the

disciplinary infractions category, Plaintiff received 10 poifdsAlthough he could have

inmates start with 40 points and have points destlfrom their scores for disciplinary violatiohd. For
example, an inmate who committed one Category Il offense within the past year will get 10 points
deducted from his scorkl. In the “reentry plan, annual goals” category, up to 40 pointsvaitahle.ld.

In this category, inmates start with O points and have points added to their scores for the completion of
educational, vocational, or other prograidsin the “work” category, inmates start with O points and

have points added to their scores for work performed in the previoudd/ear.

8 Inmates eligible for Earned Sentence Credits earn good time at the following rates: Class Level | (85 to
100 points}4.5 days earned per 30 days served; Class Level |l (65 to 84 p8idts)s earned per 30

days served; Class Level Il (45 to 64 poirish days earned per 30 days served; Class Level IV (44
points or below30 days earned per 30 days served. Defs.” Br. in Supp. B&t.18, 16.

% Counselor Bracey is no longer a defendant in this actieeOrder, ECF No. 46.

5
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received up to 40 points in this category, Waldeducted 10 points for each of the three
disciplinary violations imposed by Defendants Sacra and Wallteds. the remaining
categories, Plaintiff received the maximum possible number of pdhoints in the second
category for completion of two educational prags and 20 points in the third category for
working as a tutond. Altogether, Plaintiff’'sscores in the three categories totaled 70, which
moved Plaintiff from Class Level |, where hadhazeen earning 4.5 days of earned sentence credit
per 30 days served, to Class Leveldl, where he would earn only 3 days of earned sentence
credit per 30 days served, at 4, 16. In total, this changed lengthe®éaintiff’'s sentence by
nine daysDefs.” Resp. to Mot. for Emergency Immediate Relief, Aff. of D. Shiflett Y 56
(Aug. 29, 2018), ECF No. 12-1, at 2. Plaintiff was now projected to be released on September
13, 2018, instead of September 4, 20@8.compareCompl., Ex. B (lI), at 42with Defs.” Br. in
Supp. Ex. C, at 31. Importantly, this change meant that Plaintiff would be in prison during
Jewish New Year, which occurred on Septembdrl92018SeeCompl. Ex. H (I), ECF No. 1-
1, at 88. Upset by this, Plaintiff also appealezldlass level change, filing multiple grievances
and disciplinary appealSee, e.qgid.; Compl. Ex. C (), at 44, 46; Compl. Ex. C (ll), at 49;
Compl. Ex. C (IV), ECF No. 1-1, at 55. particular, he argued that Counselor Bracey had
recommended that he receive a score overtiid¢ ,Defendant Walker had not granted the
override, and that he should tBurned to Good Time Class LeveBke, e.g.Compl. Ex. C (lI),
at 47 (Plaintiff’'s grievance alleges: “The correct raw scever assuming there is no issue as to
underlying 3 chargess 70 which with the #1 override that Bracey invokes is C/L1").

In May 2018, Plaintiff again complained that prison officials had failed to announce
Jewish holiday services. Compl. Ex. H (), EGlo. 1-1, at 89. He filed an informal complaint

alleging that Coffeewood had failed to annouacéold services for the Jewish holiday of
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Shavuot, which occurred on May-421, 2018Id. In response, Defendant Walker admitted that
officials had failed to “post the sigim sheets and produce a master passfisiShavuot.ld. He
also maintained that this failure was an “oversigittiwas “not intentional or deliberate” and
that the facility had “taken corrective action” to prevent it from happening adgdain.

In July 2018 at Plaintiff’'s request, prison officials conducted an administrative review of
his Good Time Class LevebeeDefs’ Br. in Supp. Ex. D, ECF No. 63, at 33. On this
occasion, Plaintiff received a score of &0; Defs.” Br. in SuppEXx. A, Suppl. Aff. of G.
Walker 1 18 (Dec. 31, 2019), ECF No. 63-1,-&.4laintiff's score was thuswer than the 70
points he had received during his Februz0¢8 annual review. Prison officials, however,
overrode the score to give Plaintiff a seof 70 and to keep him in Class LevéP becauséa
reduction in class level was not warrantédlalker Suppl. Aff. § 18. Plaintiff thus remained at
Class Level lland his projected release date continued to be September 13, 2018. Defs.’ Br. in
Supp. Ex. D, at 33. On August 22, Plaintiff atteshd@ Institutional Classification Authority
Hearing. Defs.” Br. in Supp. Ex. D, at 34. At that hearing, Unit Manager Denise Hillian
recommended that Plaintiff be returned to Class Levdl;lseeDefs.” Resp. to Mot. for
Emergency Immediate Inj. Relief, Aff. of G. Walker § 4 (Aug. 29, 2018), ECF No. 12-22at 1
She explained that Plaintiff had recently cdatgd another program and recommended that he
receive another administrativeview of his Good Time Class kel to account for this change.

Defs.’ Br. in Supp. Ex. D, at43 Defendant Walker denied the request, finding that Plaintiff “did

10 The change in Plaintiff's score between the February and July 2018 calculations appears to be due to
the number of points he received in the second category, which accounts for an inmate’s completion of
educational/vocational goals. Although Plaintiff appears to have received credit for completion of the
same two programs on both occasions, he was given more points for them in February than he was given
in July.CompareDefs.’ Br. in Supp. Ex. C, at 31 (showing an initial score of200points per program

in the “reentry plan, annual goals” categarwjith Defs.’ Br. in Supp. Ex. D, at 33 (showing an initial

score of 2610 points per progranin the same category). Defendant Walker’s Affidavit does not explain

the reason for this discrepancy, but notes that Plaintiff's “score was overridden and adjusted to a total
score of 70’ as a reduction in class level was not warranted under OP 830.3.” Walker Affippl18.

7
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not meet the criteria for an administrativeiesv” because he “had a release date scheduled
within 60 days, on September 13, 2018.” Walker Suffil T 19.
[ll. Analysis

Plaintiff argues (1) that his good time creshibuld not have been impacted by his three
disciplinary violations because those chargere made in a discriminatory and retaliatory
manner, (2) that prison officials should have owelen his score to move him back to Class
Level I, (3) that their decision not to do sanstituted religious discrimination because they
intended that he spend another Jewish holidgyigon, and (4) that their failure to do so is a
violation of his due process rights under the Fourteenth Amend8emgenerallAm. Compl.

Plaintiff brings his remaining claims under 42 U.S.C. § 1983. A § 1983 claim has two
basic elements: “[A] plaintiff must allege thimlation of a right secured by the Constitution and
laws of the United States, and must show tihatalleged deprivation was committed by a person
acting under color of state lawwWest v. Atkins487 U.S. 42, 48 (1988). The facts material to a §
1983 claim will depend on the spiecfederal right at issuesee Igbal v. Ashcrgf656 U.S. 662,
677 (2009)Daniels v. Williams474 U.S. 327, 330 (198Q)pftus v. Bobzier848 F.3d 278, 285
(4th Cir. 2017), the capacity in which the plaintiff sued the named defemdariticky v.
Graham 473 U.S. 159, 16%8 (1985); and, relatedly, the nataferelief sought against that
defendantBiggs v. Meadows$6 F.3d 56, 6051 (4th Cir. 1995)See, e.g.Brown v. Montoya
662 F.3d 1152, 1161 n.5 (10th Cir. 2011) (“Section 1983 plaintiffs may sue indircdpatity
defendants only for money damages and officegdacity defendants only for injunctive relief.”).
A. Individual Capacity Claims

Individual capacity claims impose personal liability on the named defer@aitam

473 U.S. at 165 T]o establishpersonaliability in a § 1983 action, it is enough to show that the
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official, acting under color of state law, c@a the deprivation of a federal right” at 166
(emphasis omitted}zurther, “there is no respondeat superior liability in § 1983 actikvavé-
Lane v. Martin 355 F.3d 766, 782 (4th Cir. 2004). Thus, a plaintiff must sthatv‘each
[g]Jovernment-official defendant, through the officgabwn individual actions, has violated the
Constitution” Igbal, 556 U.S. at 676.
1. First Amendment Religious Discrimination Claims

TheFree Exercise Clause of the First Amendment guarantees an individual’s right to
exercise his religion without government inteefece. U.S. Const. amend. |. To succeed on a
Free Exercise claim, Plaintiff rstiat least show (1) that he tisla sincere religious belief and
(2) that a government action has substantiallgéed his ability to exercise his religion.
Thomas v. Review Bd. of Ind. Emp’t Sec.,ig0 U.S. 707, 718 (1981). Here, the Defendants
do not challenge, and the Court can readily findfadloethat Plaintiff holds a sincere religious
belief. SeeAm. Compl. 2. But Plaintiff cannot succeed his free exercise claims unless he can
also show a substantial burden on his religious exercise. A substantial burden exists when a
government practicer policy “put[s] substantial pressure onaudtherent to modify his behavior
and to violate his beliefsCarter v. Fleming879 F.3d 132, 139 (4th Cir. 2018) (quoting
Thomas450 U.S. at 718YNo substantial burden occurs if the government action menakes
the religious exercise more expensive oriclitt or inconvenient, butioes not pressure the
adherent to violate [his] religious beliefs or abandon one of the precepts oéligisin.”
Rountree v. ClarkeNo. 7:11cv572, 2015 WL 1021286, at *7 (W.D. Va. Mar. 9, 2015) (internal
guotation marks omitted).

In the prison context, moreover, court$eté¢o prison officials, who must makeifficult

judgments concerning institutional operationButner v. Safley482 U.S. 78, 89 (1987). Thus,
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even “when a prison regulation impinges on inmates’ constitutional rights, the regulation is valid
if it is reasonably related tegitimate penological interestdd. In assessing whether a prison
regulation is reasonable, courts consider (1) whetieze is a “valid, rational connection”

between the regulation and the legitimate governmésrtast advanced to justify it, (2) whether
other means of exercising the asserted rightasilable, (3) what impact accommodations

would have on prison official®ther inmates, and prison resources, and (4) the absence or
existence of “obvious, easy alternatives” to the regulation at ikkLet. 96-91. The prisoner-

plaintiff bears the burden to show that the challenged regulatimt isasonably related to a
legitimate penological interestee Jehoah v. Clarké98 F.3d 169, 176 (4th Cir. 2015) (citing
Overton v. Bazzetf®39 U.S. 126, 136 (2003)).

Here, Plaintiff alleges thandividual defendants showed animus towards him because of
his religious identity and violated prison policydarway that impaired his free religious exercise.
He first argues that Defendants Sacra and Walters discriminated against him by charging him
with the three disciplinary violations because of his religious identity. Am. Compl. 6.
Specifically, he claims that Defendant Sacra tofd that Sacra knew Plaintiff was Jewish and
informed Plaintiff that Sacraas “atheist or agnosticldl. Further, Defendant Walters revealed
his “bias against Jews” by “greet[ing] Plaintiff along the lines of ‘here comes the Jewish lawyer
Haendel to pick up his legal mailld. Plaintiff also alleges that Walters at some point told
“another inmate, ‘I don’t know anything about Passover, but you can ask the Jew guy over
there.” PL.’s Br. in Opp’n to Defs.” Mot. Summ. J. 4, ECF No. Birtheir respective affidavits,
Defendants Sacra and Wéas both state that they “do not discriminate against offenders due to

their religious affiliation or for any other reason.” Defs.’ Br. in Supp., Aff. of R. A. Sacra 1 5

10
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(Dec. 27, 2019), ECF No. 63-at 2; Defs.’ Br. in Supp., Aff. of C. B. Walters {[®Bec. 28,
2019), ECF No. 63-3, at 2.

Though statements expressing religious animag be unprofessional and reprehensible,
they do not, without more, constitute a constitutional violatiwmody v. Grove885 F.2d 865
(4th Cir. 1989) (table) (unpublishe@pholding district court’s dismissal of § 1983 claim
because “[v]erbal abuse alone does not violate a constitutional rightligms v. MathenaNo.
7:10cv404, 2010 WL 4226126, at *2 (W.D. Va. Oct. 25, 2010) (plaintiff failed to state a claim
because “verbal abuse,” alone, did not violate Eighth Amendméat)hews v. BeardNo. 11-
221J, 2013 WL 1291288, at *6 (W.D. Pa. Mar. 27, 2q1r&)igious and racially discriminatory
statements, racial slurs and epithets, without more, [] do not establisityliabder § 1983");
Freeman v. Arpaipl25 F.3d 732, 738 (9th Cir. 1997) (granting summary judgment to
defendants on prisoner plaintiff's religious disgnation claim because verbal abuse “directed
at his religious and ethnic background . . . isqufficient to state a constitutional deprivation
under 42 U.S.C. § 1983 (cleaned u@progated on other grounds by Shakur v. Schiit
F.3d 878, 88485 (9th Cir. 2008). Without a doubtpgernment officials’ statements may give
rise to a free exercise claimthey show that an otherwise neutral and generally applicable
government action is tainted by religious aninfse Church of the Lukumi Babalu Aye, Inc. v.
City of Hialeah 508 U.S. 520, 534 (1993). But here, Plaintiff has produced no evidence to show
that Defendants imposed the three disciplinary violatimtausdhey were biased against him.
Plaintiff alleges that Defendant Sacra’s comment was made “a few aldgsSacra charged
him for throwing bread to the birds. Am. Compl. 6. And althougdltéys’s comments may have
been made before he charged Plaintiff with twsxighlinary violations, Plaintiff does not allege

any temporal proximity between the statements and the charges or any other basis from which to

11
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infer that the charges were taintadreligious animus. Am. Compl. 6; Pl.’s Br. in Oppin

Defs.” Mot. Summ. J4 (alleging that Walters™bias and animosity” was clear from his
“previous words addressing [P]laintiff”). Whil@efendants have introduced affidavits and
pointed to prison policy showing that each of the three disciplinary charges were, in fact,
violations of existing policy, Sacra Aff. 1%8; Walters Aff. 1 46, Plaintiff has made no more
than a bare allegation connecting Defendants’ statements to the three charges, Am6Comp
Pl.’s Br. in Opp’n to Defs.” Mot. Summ. 4. Accordingly, the Court GRANTS summary
judgment for Defendants Sacra and Walter®lamntiff's claim that religious animus motivated
the disciplinary charges filed against him.

Second, Plaintiff allege®iat Defendant Walker “overruled Unit Manager Hillian’s
recommendation to restore Plaintiff’'s ning/g@f good time, a blatant act of discrimination
against Plaintiff for his Jewish identity with Walker fully aware that his action would result in
Plaintiff's confinement during the Jewish New Year, for no reason other than Walker’s hatred of
Jews.” Am. Compl. 11. Here, again, Plaintiff has not produced sufficient evidence to create a
genuine dispute of material fact. Although Defendant Walker may have beench®Réamtiff's
religious beliefs, Plaintiff iroduced no evidence showing that Walker declined to restore his
nine days of good timeecausef those beliefs. By contrast, Walker has produced an affidavit
stating that he made his decision in compliandé wiison policy and that Plaintiff did not meet
the criteria for the recommended administratiearing because he was set to be released within
sixty days. Walker Suppl. Aff. § 19. Even construing the facts in the light most favorable to
Plaintiff, | find that Plaintiff has produced moore than “mere speculatiorash 731 F.3d at

311, to support this claim. Accordingly, the CoOBRANTS summary judgment for Defendant

Walker on this claim.

12
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Third, Plaintiff alleges that Defendants Gowmeliand Gilmore failed to post notice of and
hold services for Jewish New Year 2017 and Shavuot 2018, Am. CorApFE-&ilures to
announce or holekligious services could constituteubstantial burden on a prisoner’s free
exerciseSee Greenhill v. Clark®44 F.3d 243, 253 (4th Cir. 2019) (prison policy preventing
Muslim inmate from attending in-person religiaesvices and from watching televised religious
services violated Free Exercise Claus®yelace v. Lee}72 F.3d 174, 189 (4th Cir. 2006)
(where prison removed plaintiff from its “pass list,” after which he was not permitted to fast,
attend religious services, or attend group prayers, plaintiff's free exercise was substantially
burdened). But here, both Plaintiff and Defertdave produced very little evidence. Although
Plaintiff alleges that Defendantsted with discriminatory animus, he has not presented evidence
that prison officials’ failures to announce/holdigmus services were more than occasiaral
inadvertent. Defendants respond that their actions were at most negligent and, thus, do not
amount to an intentional violation of Plaintifé®nstitutional rights. But Defendants do not
present any evidence to support their contentidhas, they have not met their burden as the
movants of showing that no material dispute in fact exists. Accordingly, the Court DENIES
Defendants’ summary judgment motion as to this claim against Defendants Gourdine and
Gilmore, and DIRECTS Defendants to fdesubsequent summary judgment motion that
adequately addresses this claim.

Fourth, Plaintiff alleges that Defendants Gilmore, Gourdine, Butler, and Martin failed to
offer kosher food for Passover 2018. Am. Comp8.Defendantargue that Plaintiff's
challenge to the provision of kosher meals is a facial challenge to VDOC policy, that Plaintiff
does not allege any of the remaining Defendamti® individually responsible for such policy,

and that the claim should therefore be dismisSedDefs.’ Br. in Supp. 2021. | disagree.

13
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Plaintiff challenges VDOC policy as appliedhiion at Coffeewood. He alleges in his verified
complaint thaDefendant Martin, Coffeewood’s Food Service Manager, failed to ensure that
meals were prepared in accordance with traditional kosher requirements, Am. Cofpl. 11
thatDefendant Gilmore “witnessed many violations” of kosher food requirenagnts
Coffeewoodjd. at 10, andhat Defendant Gourdine was aware of such violations and “failed for
over thre years to correct the situatioig” More specifically, Plaintiff alleges that Coffeewood
failed to comply with kosher dietary requirements “because of the contamination of the trays,
utensils, food, pots, grill cooking surface, and the mixing of all these items among regular food
preparation tools and traydd. at 8. Here, again, Defendants have not presented any evidence to
support their argument. Thus, they have not shown that no genuine dispute of material fact
exists. Accordingly, the Court DENIH3efendants’ summary judgment motion as to this claim
against Defendants Gilmore, Gourdine, Butler, and Martin, and DIRECTS Defendants to file a
subsequent summary judgment motion that adequately addresses this claim.

Finally, Plaintiff alleges that Defendants Gilmore, Gourdine, Butler, and Martin
improperly confiscated food for Passover donatedlaintiff by a local synagogue. Am. Compl.
7-8; Defs.’ Br. in Supp. Plaintiff alleges, for example, that the donateddfa@s “subjected to
a highly unusual search conducted primarily because ohdéwe at [Coffeewood],” that the
synagogue should have been allowed to dethvefood instead of having to ship it, and that
certain defendants “ordered a shakedown of Plaintiff's bed area and property during the
screening of said food items.” Am. Compl.Defendants correctly point qudefs.’ Br. in Supp.
21-23, that this Court has already addressed this issuee of Plaintiff's other caseSee
generally Haendel v. ClayiNo. 7:17cv135, 2019 WL 1373656 (W.D. Va. Jan. 22, 2019)

(Hoppe, M.J.)adopted by2019 WL 1372166 (W.D. Va. Mar. 26, 2019) (Kiser, J.). But
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Defendants rely too heavily on this Court’s previous factual findings, arguing that they “are
sufficient to support a finding that defendants[’] conduct withstands a First Amendment
challenge as being reasonably related to penological interests.” Defis.’®ipp. 21. This
Court declined tdind that Defendants’ conduct violated a court order adohgskis issue under
a different standard than is presented in Defentardson for summary judgment. Although
Defendants may be entitled to summary judgtron this claim under the factors articulated in
Turner, 482 U.S. at 890, Defendants must adhere to the requirements of Rule 56 by at least
presenting evidence that they contend is undisputed. Accordingly, the Court DENIES
Defendants’ summary judgment motion as to this claim against Defendants Gourdine, Gilmore,
Butler, and Martin, and DIRECTS Defendants to file a subsequent summary judgment motion
that adequately addresses this claim.
2. First Amendment Retaliation Claims

Plaintiff alleges First Amendment retaliation claims against Defendants Sacra and
Walters. He argues that Sacra and Walters keaeted disciplinary charges against him in
retaliation for his filing administrative grievancesdaan earlier federal lawsuit against multiple

Coffeewood prison officialsSeeAm. Compl. 5-71! To succeed on a First Amendment

11 plaintiff's amended complaint appears to allege that five disciplinary charges were brought against him
by prison officials in retaliation for the administrative grievances and the earlier federal lawsuit he filed.
SeeAm. Compl. 56. Plaintiff alleges specific facts involving Defendants as to three of the charges: (1)
one charge by Defendant Sacra for “feeding bread to the bémisiim. Compl. 6; Compl. Ex. A (I), at

3, (2) one charge by Defendant Walters for possessing sugar and mustard packets given to Plaintiff by
another inmateseeAm. Compl. 6-7; Compl. Ex. A (lll), at 13; Compl. Ex. A (IV), at 23, and (3) one

charge by Defendant Walters for swearing at Walteds“as[ing] his right middle finger to display the

bird” in Walters’s directionCompl. Ex. A (1V), at 23. Plaintiff's amended complaint also makes brief
mention of two other charges that he alleges were retaliatory and discrimiissetyn. Compl. 15-16.

One charge was for “taking a short cut from the dining hall to the pill window” and the other was for
“unauthorized use of a law library computdd? at 16. Plaintiff's amended complaint says little

regarding the “pill window” chargébut the Offense Report indicates that Officer McCann brought the
charge for an incident occurring on August 6, 2B&eCompl. Ex. A, at 2. Plaintiff’'s amended

complaint includes more facts explaining the circumstances surrounding the unauthorized computer use
charge.SeeAm. Compl. 6 (explaining that a prison official named “Cooper” charged him with the
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retaliation claim, a plaintiff must show: (1) that‘temgaged in protected First Amendment
activity,” (2) that the defendant “took action that adversely affected” i ,(3) that dcausal
relationship [exists] between the protected activity and [the] defendant’s corfsacty v.
Bishop 706 F App’x 786, 789 (4th Cir. 2017xiting Martin v. Duffy 858 F.3d 239, 249 (4th
Cir. 2017) Martin I)).

Here, as Defendants concede, the first element is satisfied. Filing prison grievances and
filing lawsuits are both protected First Amendment activiBemker v. S.C. Dep’t of Corrs855
F.3d 533, 545 (4th Cir. 2017B¢oker 1); Hudspeth v. Figginss84 F.2d 1345, 13448 (4th
Cir. 2017), and Plaintiff produced ample evidetiwg he engaged in both activities before or
during the relevant time. They do not, however, concede the second element. The Fourth Circuit
has held that “a plaintiff suffers adverse action if the defendant’s allegséliatory conduct
would likely deter ‘a person of ordinary firmne$sim the exercise of First Amendment rights.”
Constantine v. Rectors and Visitors of George Mason U\ F.3d 474, 500 (4th Cir. 2005).
The filing of a false disciplinary charge against a prisoner could satisfy the second element of a
retaliation claimBooker v. S.C. Dep’t of Cor;b83 F. App’'x 43, 44 (4th Cir. 2014B¢oker )
(concludingthat a false disciplinary charge “would likely deter prisoners of ordinary firmness
from exercising their First Amendment rightsBut the filing of a legitimate disciplinary charge
does notRichardson v. Rgyl92 F. App’x 395, 396 (4th Cir. 201@)efendants were entitled to

summary judgment because plaintiff failed toypde any evidence that the prison disciplinary

violation and that Assistant Warden Kécmay have told Cooper to file the charge in retaliation for “a

memo” Plaintiff typed “for Hicks regarding his appeallwo of the officers-McCann and Cooper

who brought these two charges are not named as Defendants, and the other officer involved in the
unauthorized use chargddicks—was previously dismissed from the lawsuit. Moreover, Plaintiff does

not allege any facts that would suggest the charges were brought with retaliatory intent. Given the paucity
of his allegations, it appears that Plaintiff is not asserting these two charges as part of a claim. In any
event, because Plaintiff alleges no facts against Defendants who are presently parties to this action, the
Court GRANTS Defendants’ motion for summary judgment as to Plaintiff's claims abtataland
discrimination over the pill line and unauthorized computer use charges.
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charges against him were false). Plaintiff has not presented any evidence showing that the
charges filed against him were falsed “this fact alone dooms [his] clainGuinn v. Crumpler

No. 7:18cv274, 2020 WL 1666301, at *7 (W.D. Va. Apr. 3, 2020). Although Plaintiff alleges
that the charges were “unfounded,” Am. Con2pland imposed solely to discriminate and/or
retaliate against hinigl. at 5-7, he admits that he was found guilty of the changest 3.

Moreover, he has produced no evidence showing that he did not, in fact, commit the offenses
chargedCf. Booker ] 583 F. App’x at 44 (plaintifproduced sufficient evidence to survive
summary judgment where he was found not guilty of the charged disciplinary offense for lack of
evidence, héspecifically refuted” that he “yelled threats” at the defendantthe defendant’s
incident report “made no mention of verbal thseatt other arguably intimidating conduct”).
Plaintiff challenged exhaustivetile charges through the prison’s appeals proSess.e.g.

Compl. Ex. E, at 59, 61; Compl. Ex. A (ll), at 598 11; Compl. Ex. A (), at 22, 62, 64;

Compl. Ex. A (IV), at 33+32. But he does not now challenge his guilt. He suggests, for example,
that Defendant Walters could not possibive seen Plaintiff flipping “the ‘bird’ from a distance

of at least some 300 feet,” but does not deny his conductBPlits Opp’n to Defs.” Mot.

Summ. J. 5. And he argues that the breapunportedly threw and the sugar and mustard

packets he allegedly possessed should haveibgeduced as evidence at his disciplinary
hearingsijd., but he does not contest that he possessed suchideds). Compl. 6-7. He also
asserts that feeding the birds and possessing mustard or sugar packets did not violate any
regulation, Am. Compl.55, or, if they did, that violations were not enforcedat 6. He offers

no evidence in support of these assertions, however. Defendants, by contrast, have introduced
affidavits stating that they charged Plainb&cause he committed the three disciplinary

violations,seeSacra Aff. {1 45; Walters Aff. 11 46, and other evidence corroborating the
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circumstances surrounding each of the chaggss, e.g.Defs.” Br. in Supp. Ex. AECF No. 63-
3, at 8; Defs.” Br. in Supp. Ex. BECF No. 63-3, at 23. BecauB&intiff has failed to produce
facts necessary to set fortipama facieclaim of retaliation'? the Court GRANTS summary
judgment for Defendants on Plaintiff’s retaliation claims against Sacra and Walters.
3. Fourteenth Amendment Due Process Claims
“The Fourteenth Amendment prohibits the States from ‘depriv[ing]person of life,

liberty, or property withoudue process of law.’Snider Int’l Corp. v. Town of Forest Heights
739 F.3d 140, 145 (4th Cir. 2014) (quoting U.S. Goamend. XIV). “Due process contains

both substantive and procedural componeids,’and prisoners retain limited rights to invoke

12 Although the Court need not reach the third elemegrduke briefly to note that Plaintiff has also failed

to show causation. The Fourth Circrgcently clarified its test for agation in prison retaliation cases.

See Martin v. Duffy977 F.3d 294 (4th Cir. 2020¥@rtin II) (citing Mt. Healthy City Sch. Bd. of Educ. v.
Doyle, 429 U.S. 274 (1977)). Several circuits use a “but for” causatiomegsiring plaintiffs to show

that “but for” a retaliatory motive, the alleged violation of his rights would not have occBeede.g.
DeMarco v. Davis914 F.3d 383, 388 (5th Cir. 2019). But because prison inmates “are poorly positioned
to collect and present evidence of &spn official’'s subjective intentthe Fourth Circuit has taken a
different approach, opting to split the burden of proof between the paiaetn I, 977 F.3d at 300. If

the plaintiff shows that his “protected conduct wasiastantial or motivating factor in a prison guard’s
decision to take adverse action,” the burden shifts to the defendant to show that he had a “permissible
basis"for taking the adverse actiokal. Here, no burden-shifting is necessary, because, even if
Defendants’ disciplinary cinges were false and therefore constituted adverse action, Plaintiff has failed
to make the requisite preliminary showing that fpirotected conduct was a substantial or motivating
factor in a prison guard’s decision to take adverse actidnPlaintiffs establishing such a causal link

must at least showl] that the defendant had knowledge of the plaintiff's protected condudi?)atiét

there was temporal proximity between the protected conduct and the adverseSeeftmmstantine411

F.3d at 501. Here, Plaintiff has failed to shomperal proximity. The complaint he filed against

Defendant Sacra, which he alleges motivated Sacra’s decision to charge him for throwing bread to a bird
in August 2017, Am. Compl. 6, was filed four months earlier in April 2017, Compl. Ex. E (ll), at 65. And
Plaintiff's earlier federal lawsuit filed against multiple correctional officials (though notablagainst

Sacra or Walters) was also filed in April 208eCompl.,Haendel v. Clark7:17cv135 (W.D. Va. Apr.

5, 2017) months before the August and October 2018 disciplinary charges. A “lengthy time lapse
between the defendanpublic official’s “becoming aware of the protected activity and the alleged
adverse . . . action . . . negates any inferencetbatisal connection exists between the two.”
Constanting411 F.3d at 501. Although a months-long time lapse is not necessarily tosdeng,g.id.
(finding a four-month time lapse sufficient to overcome a motion to dismiss), the causal links that
Plaintiff seeks to establish here are weak, at best. Plaintiff has not produced sufficient evidence to show
that his protected conduct was a “substantial or motivating fadtiartin 11, 977 F.3d at 300, in either
Defendants decision to charge him with disciplinary violations.
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those protections while incarcerat®¥dolff v. McDonnell418 U.S. 539, 556 (1978rown V.
Braxton 373 F.3d 501, 5045 (4th Cir. 2004). To proceed on any due process claim, however,
a plaintiff “must frst demonstrate that [he was] deprived of ‘life, liberty, or property,” by
governmental action.Beverati v. Smith120 F.3d 500, 502 (4th Cir. 1998Ege Prieto v. Clarke
780 F.3d 245, 248, 252 (4th Cir. 2016)anklin v. Barry 909 F. Supp. 21, 28 (D.D.C. 1995)
(citing Ky. Dep't of Corrs. v. ThompspA90 U.S. 454, 45%4 (1989)). A protected liberty
interest can arise either “from the Constitution itself, by reason of guarantees implicit in the word
‘liberty,” or . . . from an expectation amterest created by state laaspolicies.”Wilkinson v.
Austin 545 U.S. 209, 221 (2005) (citations omitted). Staieated “interests will be generally
limited to freedom from restraint [that], while n&tceeding the sentence in such an unexpected
manner as totrigger federal due process protection by its own force, “nonetheless imposes
atypical and significant hardship on the inmate in relation to the ordinary incidents of prison
life.” Sandin v. Conneib15 U.S. 472, 484 (1995). “When determining the baséine
atypicality, a court must consider whether fitlgallenged] conditions are imposed on a prisoner
because oliis conviction and sentencd?tieto, 780 F.3d at 253. “[T]he conditions constituting
the ‘ordinary incidents of prison life” for the plaintifid. (quotingSandin 515 U.S. at 484),
“will differ depending on a particular innb@'s conviction and the nature of nonpunitive
confinement routinely imposed on intea serving comparable sententesl. at 254 (quoting
Rezaq v. Nalley677 F.3d 1001, 1012 (10th Cir. 2012)).

Plaintiff raises a Fourteenth Amendmelue process claim, alleging that certain
individual Defendants intentionally violated XL policy regarding the calculation of his Good
Time Class Level, causing him to spend an additional nine days in prison. Am. Compl. 3.

Defendants previously sought dismissal of this claim under Rule 12(b)(6), arguing that an
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official’s violation of prison policy does not, on its owmplicate a protected liberty interest.
Defs.’ Br. in Supp. of Mot. to Bmiss 6, ECF No. 42 (citingiccio v. Cty. of Fairfax, Va907

F.2d 1459, 1469 (4th Cir. 1990)). Although | agreed, | denied their motion to dismiss this claim.
SeeMem. Op. 8, ECF No. 5%laintiff had also alleged thafficials’ intentional breaches of
VDOC policy had caused him to “serv[e] nine additional days” in prison, Am. Compl. 1, which
wouldimplicate a protected liberty interest. Mem. Op. 8, ECF No. 55 (dnintif, 418 U.S. at
554). Because Plaintiff has failed to suppbdse allegations with admissible evidence,
however, | now find summary judgment on thisrmappropriate. Plaintiff makes various due
process arguments. He alleges that the three disciplinary charges were “unfoundsuiudehd

not have counted against him at his good timaual review, Am. CompR, that officials made
“errors in arithmetic” when calculating his scoiek, that they did not properly respond to his
complaints and grievanced, at 3, that Counselor Bracey improlyecalculated his score as 50
instead of 70id. at 34, that various officials failed to adhere to prison polidyat 45, 7, and

that he should have received an overt@leemain in Good Time Class Leveld, at 5.

Plaintiff's core contention seems to be this: When Counselor Bracey conducted his
annual review in February 2018, she found him to have a score of 50. Compl. Ex. B (I), ECF No.
1-1, at 40. She did not itemize the points she awatdeHer narrative summary, however,
suggests that she likely awarded 10 pointsenitifractions category (deducting 30 points, in
total, for the three disciplinary violationgwarded 20 points in theucational/vocational
programs category (for Plaintiff's completiontbke “Breaking Barriers” program), and awarded
20 points in the work category (feMaintiff’'s work “as a tutor”)ld. Counselor Bracey noted that
a score of 50 placed Plaintiff @lass Level Il and recommended that he receive an override to

Class Level Il “due tét1 override for points scored beingry low and offender stating his
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current charges under conviction are currently being appe#ded\ Plaintiff correctly points
out, Am. Compl. 4a “#1 override” is used when “[a] point score in one area of evatuai
inordinately high or low affecting the Class LeV®efs.’ Br. in Supp. Ex. A, at 10. Plaintiff
also argues that Counselor Bracey mistakenly awarded points for onpyagram in the second
category (when Plaintiff had completed two). AGampl. 3. If she had not made that mistake
andher recommended override was granted, Pfaarues, he would have remained in Class
Level I and would not have lost nine days of good tilteat 3-4.

Plaintiff's claim raises at most a possible scoring errorahuifficial’s violation of
prison policy does not, on its owepnstitute a due process violati®ticcio, 907 F.2d at 1469.
Moreover, Plaintifs domino-effect argument is unpersuasive. Even construing the facts in
Plaintiff's favor and assuming that Counselor Bradelymade a mistake and would still have
recommended an override if she had propealgulated Plaintiff's score to be 70, Plaintiff
would not necessarily have remained in Class Leviié. override was merely “recommended”
and would have had to have been reviewed and approved by other prison ofexBisfs.’ Br.
in Supp. Ex. B, at 22 (under @30.1, an ICA hearing must occur before an inmagsed
Time Class Level is decreaseit); at 25 (an ICA’s recommendation is subject to review by an
“appropriate approving authority” who has the discretion to disapprove or modify the ICA
decision); Walker Aff.  6Moreover, Plaintiff's assertions that the thokeciplinary charges he
received were “unfounded,” Am. Compl. 2, do not hold w&eediscussiorsupraSections
I(A)(1) & (2). Defendants have countered wghfficient evidence explaining that Plaintiff
received the violations because he committiediplinary offenses. Sacra Aff. 1§31 Walters
Aff. 1 4-6. Plaintiff has presented no evidence singvthat his disciplinary sanctions were

improperly scored or that without an override, he belonged in Good Time Class Level I. Thus,
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boiled down, his argument is that he should haeeived a discretionary override from Level Il
to Level I. Plaintiff cites no authority, andetlCourt is aware of none, that a due process claim
may rest on such facts. Furthermore, Plaihigf offered no evidence showing that any of the
Defendants’ actions relating to Plaintiff's gotiahe classification were driven by religious
animus. Finding no genuine dispute of materiat,fthe Court GRANTS summary judgment on
Plaintiff's claims related to his Good Time Class Level claims.
B. Official Capacity Claims

Finally, Plaintiff asserts official capacity claims against all Defendants. Am. Compl. 1.
Official capacity claims are “suit[s] against the State its&l&ticonier v. Clarke966 F.3d 265,
279 (4th Cir. 2020) (quotingVill v. Mich. Dep't of State Policet91 U.S. 58, 71 (1989)). Unlike
individual capacity claims, which “seek to impose personal liability” on a named defendant for
his or heralleged violation of the plaintiff sonstitutional rights, official capacity claims
“generally represent only another way of pleading an action against” the governmental entity by
which the named defendant is employ@&daham 473 U.S. at 165. Thus, although an official
capacity claim is asserted against a named individual defendant, the government is the real party
in interest. To succeed on an official capacity clahe,plaintiff must (1) show a violation of his
rightsand(2) show that the governmental entity’s “policy or custom layequ a part in the
violation of federal law. Pratt-Miller v. Arthur, 701 F. App’x 191, 193 (4th Cir. 201{@®iting
Graham 473 U.S. at 166).

Defendants are entitled to summary judgn@nPlaintiff's official capacity claims. This
Courtpreviously dismissed some of Plaintiff's official capacity clai®seMem. Op. 911,
ECF No. 55. To the extent Plaintiff seeks monetiamages or retrospective injunctive relief

against the remaining Defendants in their official capacities, those claims must fail.
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“[Nlndividuals sued in their officiatapacity as state agents cannot be held liable for damages or
retrospective injunctive relief. They may [only] be sued for prospective injunctive relief to end
violations of federal law and remedy the situation for the futdrewis v. Bd. of Educ. of Talbot
Cty,, 262 F. Supp. 2d 608, 612 (D. Md. 2008jing Edelman v. Jordgm15 U.S. 651 (1974)).
Plaintiff does not appear to raise any renmagrofficial capacity claims for prospective
injunctive relief. Am. Compl. 2&21. Thus, his official capacity claims are dismissed.
IV. Conclusion

For the foregoing reasons, Defendamstion for summary judgment, ECF No. 62, will
be GRANTED in part and judgment entered in favor of those Defendants. The remaining
Defendants are DIRECTED to file a subseguaotion for summary judgment with appropriate
supporting evidence as to Plaintiff's First Amendment claims regarding the provision of services
for the Jewish holidays, the provision of KoskmrPassover meals, and the confiscation of food
donated to Plaintiff for Passovétaintiff's official capacity claimsvill be dismissed without
prejudice. A separate Order will enter.

ENTER:November30,2020
/.& £ M.

JoelC. Hoppe
U.S MagistrateJudge
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