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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

DANIEL W. JAMISON,

Plaintiff, Civl Action No. 7:18-cv-00504
V.
By:ElizabethK. Dillon
HAROLD W. CLARKE, et al, United States District Judge

Defendants.

N N N N N N

MEMORANDUM OPINION

Plaintiff Daniel W. Jamison, a Virginia inmate proceeding se has brought this
lawsuit alleging claims pursuattt 42 U.S.C. § 1983 and a state law claim alleging violations of
the Virginia constitution. Penaly before the court is a motidor summary judgment filed by a
number of defendants represented by the Virddiffece of the Attorney General. It includes
defendants who work at the Virginia Depaént of Corrections (“VDOC”) and non-medical
personnel from both Nottoway Correctional Ger(tNottoway”) and Dillwyn Correctional
Center (“Dillwyn”), where theelevant events occurred. Sgeally, the motion is brought on
behalf of fourteen defendantd.W. Clarke, M. Amonette, NGregg, D. Ratliffe-Walker, Asst.
Warden Jones, J.D. Oates, T. Townes, M.E. MotgarRowell, D. Call, K. Schlobohm, D.
Lewis, Mr. Allen and L. Masofcollectively “vDOC defendants™.

In an order entered on February 10, 2028 ,aburt noted that th summary judgment
motion was pending, and also noted that Jamss@sponse failed to identify with any

particularity upon what portiors his medical records he waelying in opposing summary

' There is another defendant Morgan, whose first initial is C. She is a nurse at Dillwyn and is referred to
throughout this opinion as “Nurse Morgan.”

? Another group of defendants (“the medical defendants”) is represented by separate counsel. Those
defendants’ motion for summary judgment (Dkt. No. 120 lve addressed separately. Unless otherwise noted,
references in this opinion to “defendants” are to all defendants.
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judgment. (02/10/2020 Order 2—3, Dkt. No. 10Agcordingly, the courtlirected supplemental
briefing by the parties and has considereddtmgpplemental briefs (Dkt. Nos. 104, 110, 111), in
addition to the original briefing (Dkt. Nos. 84, 85, 92, 99).

In his initial opposition, Jamison stated thatwanted to voluntarily dismiss defendants
Mason, Call, Lewis, and Allen. (Dkt. No. 9268, 17.) Accordingly, those defendants will be
dismissed without prejudice.

Defendants’ summary judgment motion asseit discrete arguments, but the court
relies only on two to grant the motion. Firsk ttourt concludes that Jamison failed to exhaust
his administrative remedies as to any claimdragiat Nottoway and as to any claims at Dillwyn
that kitchen staff (or others) ditt properly follow his doctor’s presbed diet order. As to the
Dillwyn-related claim he did exhattsthat defendants should have directed that he be placed on
a gluten-free diet (or not reswed from one)—these pamtilar defendants cannot be liable for an
Eighth Amendment violation where they reliedroadical personnel to determine what diet was
medically appropriate for Jamisofor these reasons, discussethire detail herein, the court
will grant the summary judgmentotion and dismisslleclaims against the VDOC defendants,
with the exception of any official-capacity afas against Amonette foedlaratory or injunctive
relief.

. BACKGROUND
A. Legal Claims in Jamison’s Complaint
In general terms, Jamison claims that heldesn diagnosed with celiac disease, which he

describes as a “pre-[cancerous] digestive disordestn@. 9, Dkt. No. 1) and that he also has an

* The court permitted Jamison to file a supplemesdaiplaint (Dkt. No. 102), but only insofar as it
asserts an assault claim against defendant Dr. Ohai.02EE#2020 Mem. Op. 3—4, 8, Dkt. No. 100; Order 1 3—
4.) Because Dr. Ohai is not a VDOC defendant, the cm&s not consider the allegations in the supplemental
complaint in this opinion.
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allergy to chicken, in addition @ number of other medical issueBhe established treatment for
celiac disease is a gluten-free diet. Jamisogedi¢hat, during his time at both Nottoway and
Dillwyn, defendants failed to treat him for his celiac disease by either refusing to order that he be
given a gluten-free diet or fortgrfering with his receiving sucndiet once it was ordered. He
alleges that, as a result, he repeatedly was faced with the prospect of either going hungry or
eating food that would make him very ill. Spéatly, when he eats fosdcontaining gluten, he
experiences significant physical symptoms @ain, including frequent blood in his stool,

vomiting blood, severe and painful cramping, diarrhea, lethargy fine “lack of nutrients and
vitamins,” and headaches. (Compb.) His complaint also elienges generally the medical

care he received at Dillwyn.

Jamison’s complaint contaitisree counts. Count | is&1983 claim that alleges a
violation of his Eighth Amendmenmights based on the denial of dieal care. He asserts this
count against all defendants and claims their failure to provideadequate medical care
constituted deliberate infierence to his serious medical neeqCompl. 39.) Count I, also
asserted against all defendants, is al8d. 883 claim alleging violations of the Eighth
Amendment, as well as a claim alleging violati®f article 1, Section 9 of the Virginia
Constitution® (Id. at 40.) Although this count agairfeeences “medicatare,” the court
construes it as asserting a cdiugtis-of-confinement claim—thatefailure to povide him with
an adequate diet violated the Eighth Amment because it constituted cruel and unusual

punishment. Count IIl simply asks fequitable and declaratory relief.

* Defendants’ motion does not sepiahpaddress the Virginia constitutional claim, but courts have held
that article 1, Section 9 is not self-executing tngs does not provide aipaite cause of actiork.g, Delk v.
Moran, No. 7:16CV00554, 2019 WL 1370880, at *4 (W.D. Va. Mar. 26, 20Q8)gley v. McCabeNo. 2:17¢cv70,
2017 WL 3821806, at *5 (E.D. Va. Aug. 30, 2017). The court’s research has found no cases holding to the contrary.
Thus, Jamison’s claim based on this provision fails and must be dismissed.
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B. Defendants’ Summary Judgment Motion

Excluding Lewis, Mason, Call, and Allewho the court will dmiss at Jamison’s
request (Dkt. No. 92 at 17), the VDOC defendanéslisted below, with the particulars of
Jamison’s allegations against each describigdiyaralthough many of these allegations are

denied by the listed defendanits.

1. Clarke is the Director o#DOC. The extendf Clarke’s involvement as to
Jamison’s claims is that Jamison alletfed he sent a notarized letter to
Clarke in July 2018, making him awawthis condition, but Clarke did not
respond. He also claims that Clagteuld be held liable for allowing Dr.
Ohai to continue to practice mediciaeVDOC when he knew Dr. Ohai was
ineffective.

2. M. Amonette is a physicraand the Chief Medic@irector of VDOC. As
with Clarke, Jamison alleges thatdent Amonette a notarized letter, and
Amonette did not respond to it. Aftdamison’s transfer to Deerfield,
Amonette personally directed that e placed on a gluten-free diet in
September 2019, “while offender is bgiworked up to confirm diagnosis.”
(Dkt. No. 104-1 at 23.) The recordsalcontains a March 12, 2020 diet order
signed by Amonette requiring augn-free diet foJamison. $eeGregg Aff.
#2 15 & Encl. A, Dkt. No. 126-1.)

3. N. Gregg is the statewide Dietician\dDOC. Jamison sent Gregg a notarized
letter asking for help, but she did mespond. He further alleges that Powell
and Morgan told him that when theyquired with Gregg about Jamison’s
needs, she told them “to just substitute and follow the wheat free diet. Never
mind the medical order.” She also alldlyetold them, at sme point, that Dr.
Ohai did not submit the proper paperwsitk“no proper diet would be given.”

4. D. Ratliffe-Walker is the Warden &%llwyn. She was aware of Jamison’s
condition both because of grievances decause her staff spoke to her about
it. Jamison also alleges that Ratlif¢alker made false statements to the
institutional lawyerconcerning Jamison.

5. Jones is the Assistant Warden &@tvig/n. Jones removed Jamison from his
prison kitchen job after Jamison vomitetiile on duty in the kitchen on
multiple occasions, and after Townes Director of Food Services, filed an
incident report.

® Jamison also makes general allegations against afidiafts, such as his allegation that they all knew of
his condition and either failed to provide him with a pragiet or interfered with his receipt of a proper diet.
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6. J.D. Oates is the former Chief of kking and Programs at Dillwyn. Jamison
alleges that Oates was aware of lmedition but did nothing to help him.

7. T. Townes is the Food Operations &itor at Dillwyn. Jamison alleges that
Townes was aware of his condition dratl observed Jamison’s aversions to
certain foods. Nonetheless, Towmestinued to feed Jamison food that he
could not eat. Jamison also compldimst Townes retaliated against him by
filing an incident report after Jason became ill in the kitchen, which
resulted in Jamison losing his kitchetj Townes also responded to one of
Jamison’s requests by saying that khew he couldn’t eat beans and other
things and advising him that there were items heould not eat on his tray,
he should “just eat around them.”

8. M.E. Morgan is the Assistant Food €ptions Director at Dillwyn. Jamison
alleges that she had seen his medieabrds and knew of hfsod restrictions.
Together with Powell, Morgan contact Gregg about what to feed Jamison,
who told them to just substitute and follow the wheat-free diet.

9. C. Powell is the Food Services SupervigbDillwyn. In addition to the same
allegations lodged against Morganmison alleges that Powell also: posted
Jamison’s confidential medical information on the wall; discussed his
condition with other offenders and oi@d his condition; and retaliated
against Jamison on numerous occasions. She also threatened other offenders’
jobs if they tried to gie Jamison food to eat.

10. K. Schlobohm is the Assistant Wardat Nottoway.Jamison’s complaint
does not contain any allegatiosyecifically dout Schlobohm.

In support of their motion, the VDOC defemtisihave provided affidavits from eight
individuals (defendants and othgr&hich also include significamportions of Jamison’s medical
records and grievance documehtdamison’s complaint is a verified complaint, and so the court
treats the factual averments in it, if basedpoersonal knowledge, as evidence in opposition to
the summary judgment motioWilliams v. Griffin 952 F.2d 820, 823 (4th Cir. 1991).
Additionally, Jamison’s fist opposition (Dkt. No. 92), his sulogeent brief ordered by the court
(Dkt. No. 104), and his sur-reply (Dkt. No. 111)—whluod did not seek leave to file, but which

the court has considered—also are signed andnstwarnder penalty of perjury. (Dkt. No. 92 at

® The affidavits and corresponding docket numbers are from Gregg (Dkt. No. 85-iffgRédlker (85-
2), Jones (85-3), Kinley (85-4), Townes (85-5), Morgan (85-6), Powell, (85-7), and 185a83. (
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33; Dkt. No. 104 at 20; Dkt. No. 111 at 10.) Thigsthe extent thahbse documents set forth
facts within his personal knowdge, the court also treatote facts as Jamison’s summary
judgment evidence.

C. Factual Background

As noted above, the events alleged in Jamsscomplaint took place at two different
institutions. From March 20, 2018, to May 2618, Jamison was housed at Nottoway, and he
was thereafter transferred to Dillwyn, are he was housed from May 16, 2018, until August
2019. He alleges that, while at Nottoway, he vegeatedly advised that the facility did not
offer a gluten-free diet and he was not given one. Defendants’ records indicate that he was given
a gluten-free diet immediately upon his transteDillwyn, but Jamison alleges—and Dr. Ohai’s
affidavit confirms—that Dr. Ohai revoked thdiet order in July 2018, after Jamison purchased
items containing gluten froméhcommissary. Jamison also alleges that, even when he had a
medical diet order for gluten-free diet, dendants working in the Dillwyn kitchen, either on
Gregg’s orders or of their own accord, faitedprovide it. Instead, his food trays often
contained items with gluten. Jamison was tramefl to Deerfield in August 2019, where he is
currently housed. Although it apars that a gluten-free order isplace for him at Deerfield, he
complains in his latest filing &t he still “is not receiving gluten-free diet of recognized
standard per policy” and blam#ss on Gregg, as well as Deerfid kitchen staff, who are not
defendants.

The court does not discuss thegifics of Jamison’s diet or his medical treatment in this
opinion, but those issues will be discussed imentetail in the opimin addressing the medical
defendants’ motion for summary judgmeiihe court notes, though, that an accurate
understanding of the facts underlyidgmison’s diet orders has besusive. This is primarily

because the various affidavits and documentligncase (especially as between the VDOC



defendants and the medical defendants) areondistent on some major points, and Jamison
disputes portions dhe affidavits, as well. For purposes of summary judgment, the court has
construed any disputed factstire light most favorable tdamison, as it must. Ultimately,
though, these facts (even construed in his fastomot defeat summaryggment, because they
do not affect the grounds on which the court grant$he first such ground is his failure to
exhaust, and the court turns to thievant facts on that ground next.

1. Exhaustion Generally

VDOC Operating Procedure (“OP”) 866.1ffénder Grievance Procedure, is the
mechanism used to resolve inmate complaintsjtaaqplies to most aspects of prison life. OP
866.1 requires that, before submitting a formahgee (also known as a “regular grievance”),
the inmate must demonstrate thathas made a good faith efftrtresolve the issue informally
through the procedures available at the institutiosecure institutional services or resolve
complaints. Generally, this may be accomg@tsby submitting an informal complaint to the
grievance department, whichtisen forwarded to the approate staff for investigation and

response. The response should be given within 15 calendar days.

" Three examples of the inconsistenciéls demonstrate the problem. Fir&r. Ohai avers that on July 3,
2018, he told Jamison that VDOC “does not provide gluten free diets for other inmates wéth [gleliac disease,
[c]eliac disease variants and possible IBD.” (Ohai Decl. § 11, Dkt. No. 121-1.) However, sevealbfaC
defendants aver that, upon Jamison’s arrival in May 2018, the medical department submittectardiédting that
Jamison was to receive an allgdjet with no “chicken or giten.” (Morgan Aff. 1 5; Ecl. B; Townes Aff. 1 4.)

Second, Dr. Ohai avers that on July 4, 2018, after being advised that Jamison was ordering foods
containing gluten, Dr. Ohai discontinued Jamison’s special diet order. (Ohai Decl. {1 12.) That apfsars in
Jamison’s medical records and also was referenced ire Ndosgyan’s response to Jamison’s informal complaint on
the issue. By contrast, none of the affidavits fronmkitehen staff at Dillwyn say anything about Jamison’s diet
order ever being withdrawn or suspended, either duraigtithe or any time while he was at Dillwyn. Instead, they
state that his diet order wagnewed” in September 2018.

Third, the renewal order is dated September 14, 2018. (Morgan Aff., Encl. C). Dr. Ohai’s affidavit
however, states that he continued to deny Jamison'’s requests for a diet order or “food pass,” meayppant
August 14 and September 18, 2018. (Ohai Decl. {1 14, 15), both before and after the “renewed” diet order.

The issues of Jamison’s diet orders are further coatpli because the witnesses are either inconsistent or
imprecise in their use of “wheat” versus “gluten.” Indeed, some affiants appear to use them interchangeably
although a gluten-free diet is more ragive than a wheat-free diet, in thatlso requires avoiding rye and barley,
and products made from wheat, rye or barley. (Dkt.10d:1 at 53-56). As a result, it is unclear whether the
change in the September 14, 2018 order from no gluten to no wheat was intentional and whetherWBeE3t's
free” diet is also entirely (anly mostly) gluten-free.



If the informal resolution effort fails, themate must initiate a regular grievance by
filling out the appropriate formPrior to reviewing the substantive claims of the grievance,
prison officials conduct an “intake®view of the grievance to suare that it meets the published
criteria for acceptance. Amongher criteria, the regular grienee must include the informal
complaint as documentation oftprisoner’s attempt to resoltlee issue informally. (Kinley
Aff. 1 7; Lewis Aff. I 7.) If the grievance does not meeetériteria for acceptance, prison
officials complete the “intake” section ofalgrievance and return it to the inmate with
instructions on how to remedy any problems with it. That shioelldone within two days of
receipt. The inmate may seek review of thake decision by sendingelyrievance form to the
Regional Ombudsman. (Kinley Aff. § 6; Lewis Aff.  6.)

There are three levels of review for an accepted regular grievance. The Facility Unit
Head of the facility in whiclthe inmate is confined is qgsnsible for Level | review, and a
response must be issuedhin thirty days. A désatisfied inmate may ppal to Level Il, which
is conducted by the Regional Administrator, treakh Services Director, Superintendent of
Education, or the Chief of Operations for Classifion and Records. Level Il responses must be
made within twenty days. Famost issues, Level Il is the fihi@vel of review. The Level Il
response informs the offender whether he may puaswappeal to Level lll, which is the final
level of review. For those issues appealablecteel I1l, the Chief of Corrections Operations or
Director of VDOC conducta review of the informal grievae, and the response must be made
within twenty days. (Kinley K. 1 8; Lewis Aff. 1 8.)

2. Jamison’s Attempts at Exhaustion

a. Nottoway
The first relevant grievance filed bynison at Nottoway was filed on May 8, 2018, in

which he stated that he wast being given a proper dietldbttoway. The same day, Lewis



rejected the grievance on intake because Janhiad failed to use the informal process to
resolve the complaint. (Lewis Aff. 1 9.) Wes returned the paperwork to Jamison and asked
him to resubmit within thparameters of OP 866.1d(& Encl. B.)

On May 14, two days before he was trangfd to Dillwyn, Jamisn submitted another
grievance. Jamison attachiedthe grievance sevemprocessethformal complaints regarding
the alleged denial of a proper diet. None ekthwere processed because they were considered
duplicative of Informal Complat NCC-18-INF-911, submitted aviay 2, which was processed.
(Id. 1 10.)

In his summary judgment opptisn, Jamison points to thday 2 informal complaint as
showing his attempt to exhaust. Ilmtlnformal complaint, he stated:

| am not receiving a proper dietthave celiac disease as noted in

my medical file. | have had sigreint medical issues as noted in

my medical file from constant vating, diarrhea to weight loss. |

am also having a lot of stomachdaintestinal issues. Please see

me as soon as possible. Thisslge against mgonstitutional

rights as prison officials have by law give me aiet for medical

reasons. Thank you.
(Dkt. No. 92-1 at 3 (grammaticahd spelling errors corrected).) The informal complaint was
routed to the medical department, and defah&a McCabe responded on May 9 by saying that
“Nottoway does not have a gluten-free diet. Please check with dietary when you transfer to your
permanent facility.” 1g.)

However, because Jamison failed to attael phocessed informal complaint to his May
14 grievance, Lewis told him to refile his griexa attaching a copy of that processed informal
complaint as required by policy¥Lewis Aff. 10, Encl. C.) Jamison never resubmitted the
regular grievance with the propeformal complaint, nor did hever appeal from the intake

decision. [d. 1 11.) Indeed, Jamison does not prowdg evidence that he timely filed a

regular grievance after receivingatiresponse. Thus, as to ofaiarising from the denial of a



medically appropriate diet at ifoway, he failed to properly exhst his available remedies in
accordance with OP 866.11ld()
b. Dillwyn

Jamison was transferred to Dillwyn on May 16, 2018. (Kinley Aff.  4; Compl. 12.)
According to defendants, upon Jamison’s arrivakliced staff issued a e order for him to
receive an allergy diet with no chicken or glutéMorgan Aff. 5, Encl. B; Townes Aff. § 4.)
On July 3, Jamison saw Dr. Ohai after complagnof vomiting and rectdlleeding. Dr. Ohai
noted that in the preceding days, while undeeolzion in the medical unit, Jamison had been
seen with an open bag of pretzels. Additionally, Jamison’s commissary records reflected that he
was purchasing food from theromissary that contained géut, although Jamison claimed he
was not consuming those items luats trading them for food reould eat. (Ohai Decl. 11 &
Med. R., Dkt. No. 121-2.) On July 4, 2018, lwhee reports that Jamisa@ontinued to order
gluten foods from the commissary, Dr. Ohaadintinued the order for a special didd. { 12.)

On July 6, 2018, Jamison filed an inforncaimplaint that he relies upon to show
exhaustion. $eeDkt. No. 92-1 at 4.) In it, he complained that he was being refused food for a
medical condition and that, when filed an emergency grievande was instead told to submit
a sick call request. He asserted that bectngge is no sick call on the weekend, he would
“starve” all weekend. He furthetaimed that “[t]his is nothigm more than more retaliation by
medical staff” and stated that Bleould be notified as to what Beould do in terms of his diet.
He also stated that there a@me great nurses in medidalit asked whether there are any
“competent supervisors in medical or do theywdhat they want?” In response, Nurse Morgan
responded that his commissary listifies that he was purchasgi gluten foods. She continued,

“A diet order is not indicated agu are ordering gten foods.” Id. at 4.)
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After this informal grievace was denied, Jamison filedegular grievance on July 17,
2018, attaching the informabmplaint. In it, he complaéd that he was being improperly
charged with a disciplinary charge of unauthoritadsfer or sale of personal property. The
charge was based on his telling Nurse Morgan that he had not eaten the commissary items he had
purchased, but he had traded them for food thabhb&l eat. He claimed that the disciplinary
charge was retaliation by Nurse Morgan. Higygince also stated thais diet never should
have been taken away and again reiteratethdlief that VDOC had constitutional obligation
to provide special diefer medical reasons.ld. at 5.)

Upon Level | review, Warden Ratliffe-Walkdetermined that Jamison’s grievance was
unfounded. Il. at 6.) She indicated that she hadestigated Jamison’s complaint, and her
response cited to OP 501, which states thahainedical practitioners, QMHPs and dentists
may order therapeutic dietsh@ must document the justificati in the health record. The
response also stated that “fuethnvestigation revealed,” pdlurse Morgan, that a gluten-free
diet would not be ordered for Jamison becéweseontinued to purchase commissary foods
containing gluten. 1¢d.)

Jamison then submitted a Level Il apped#dl. &t 7.) The person responding to the Level
Il appeal stated, “I concur witiie Level | respons&nd have determined your grievance” is
unfounded. Ifl.) The response also advidaich that Level Il was the lagvel of appeal for this
complaint and thus that he had exsizd his administrative remedie$d.) Based on these
documents, Jamison fully exhausted the issuesdaisthis grievance, which included claims
that he needed a glutereé diet and that hisetinever should have betaken away. Notably,
however, nothing in these docunteneferenced kitchen stafbt providing proper foods as
ordered. To be sure, Jamison filed a numbénfofmal complaints and grievances while at

Dillwyn about his food trays havintpe incorrect items and itemstivgluten. Most of these
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were filedafter he filed his complaint, but even as toshof these, he failed to ever pursue his
grievances through to the last level of app&ar example, Jamison filedd/o regular grievances
on January 17, 2019 (after filingishcase), one complaining tHabd service was not providing
the proper food for his medical mdition of celiac disease, andcetbther complaining that the
medical staff had written an ondf®r a diet that was not correfdr his medical condition. He
appealed Both of those were deemed unfoulbgegatliffe-Walker at Levid, but Jamison never
appealed either of those Level | decisionkawel II. (Kinley Aff. § 10-11, Encl. C & D;
Morgan Aff. § 4.)
c. Alleged interference with grievance procedure

Jamison repeatedly insists—in conclusorshian—that he exhausténis administrative
remedies. He also alleges that he was precluded from exhausting at both institutions. In essence,
he argues that the administratirkemedy was unavailable to him. Specifically, Jamison alleges
in general terms that both Mason, the pBdlwyn ombudsman, and Lewis, the Nottoway
ombudsman, hindered Jamison’s ability to file griesess. As to Lewis, he specifically alleges
that Lewis told him his grievaces would never be filed Bibttoway, which Lewis denies.
(CompareCompl. 19-20, 25vith Lewis Aff. 1 12.) But even iLewis told Jamison that, Lewis
properly followed procedure in processingnison’s grievances. Indeed, Jamison has not
presented evidence showing that any grieeasr other document was improperly denied.
Lewis also instructed Jamison repeatedly dwotw to properly submit Bigrievance paperwork.
Jamison could have resubmitted fgrievance with thproper paperwork or appealed the intake
decision, but he failed to do either.

Similarly, Jamison alleges thtte Dillwyn’s former grievace coordinator, Mason, did
not process his grievancemstitutional records reflect, haver, that Dillwyn processed

approximately 86 informal comptds and grievances for Jamisbetween his arrival in May
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2018 and September 2019. (Kinley Aff.  1RIpreover, Jamisodoes not offer any
explanation as to why, even aghose grievances he filed affding suit, he failed to appeal
through Level Il.
II. DISCUSSION

A. Summary Judgment Standard

Under Rule 56, summary judgment is proper whénere is no genuine dispute as to any
material fact and the movant is entitled to judgtress a matter of law.Fed. R. Civ. P. 56(a). A
genuine issue of material faetists only where the record, taken as a whole, could lead a
reasonable jury to return a verdic favor of the nonmoving partyRicci v. DeStefand57 U.S.
557, 586 (2009). In making that determination, theurt must take “the evidence and all
reasonable inferences drawn therefrom in tha Iigost favorable tthe nonmoving party.”
Henry v. Purnell 652 F.3d 524, 531 (4th Cir. 2011) (en banc).

A party opposing summary judgment “may ne$t upon the mere agjations or denials
of his pleading, but . . . must set forth sped#icts showing that theis a genuine issue for
trial.” Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). Moreover, “[tlhe mere
existence osomealleged factual dispute between the parties will not defeat an otherwise
properly supported motion feummary judgment.ld. at 247-48. Instead, the non-moving
party must produce “significantly probative” evigenfrom which a reasonable jury could return
a verdict in his favor Abcor Corp. v. AM Int'l, InG.916 F.2d 924, 930 (4th Cir. 1990) (quoting

Anderson477 U.S. at 249-50).

® Internal citations, alterations, and quotation marks are omitted throughout this opinion, unless otherwise
noted. SeeUnited States v. MarshalB872 F.3d 213, 217 n.6 (4th Cir. 2017).
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B. Exhaustion

The Prison Litigation Reform Act (“PLRA”) prvides that “[n]o action shall be brought
with respect to prison conditions under [45\C. § 1983], or any other Federal law, by a
prisoner confined in any jail, prison, or otleerrectional facility until such administrative
remedies as are available ardausted.” 42 U.S.C. § 1997e(a). “[E]xhaustion is mandatory
under the PLRA and . . . unexhaustedroltcannot be brought in courtJones v. Bogks49
U.S. 199, 211 (2007) (citingorter v. Nusslgs34 U.S. 516, 524 (2002)). Nor may this court
“excuse a failure to exhaustRossv. Blake 136 S. Ct. 1850, 1856 (2016)[T]he language of
section 1997e(a) clearly contemglaiexhaustion prior to themonencement of the action as an
indispensable requirement, thnegjuiring an outrightlismissal [of unexhausted claims] rather
than issuing continuances tat exhaustion may occur.'Carpenter v. HerculesNo. 3:10-cv-
241, 2012 WL 1895996, at *4 (E.D. Va. May 23, 2012) (quadioignson v. Jone840 F.3d
624, 628 (8th Cir. 2003)). The exhaustion requirertaidw(s] a prison tcaddress complaints
about the program it admimgss before being subjected to suégduc[es] litigation to the extent
complaints are satisfactorily resolved, and invefes] litigation that does occur by leading to
the preparation of a useful recordlbnes 549 U.S. at 219.

A prison official has the burdeto prove an inmate’s ifare to exhaust available
administrative remedieslones 549 U.S. at 216. An inmatéailure to follow the required
procedures of the prison’s admstrative remedy process, incladitime limits, or to exhaust all
levels of administrative review is not “proper exhaustion” and will bar the cldiimodford v.
Ngo, 548 U.S. 81, 90 (2006). However, “an admimigte remedy is not considered to have
been available if a prisonerrttugh no fault of his own, was pewted from availing himself of
it.” Moore v. Bennetteb17 F.3d 717, 725 (4th Cir. 2008). “[W]hen prison officials prevent

inmates from using the administrative processthe process that isxs on paper becomes
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unavailable in reality.”"Kaba v. Stepp458 F.3d 678, 684 (7th Cir. 2006). Once a defendant
presents evidence of a failure to exhaust, thddyuof proof shifts to the inmate to show, by a
preponderance of the evidence, that exhansiccurred or administtive remedies were
unavailable through no fault of the inmateee, e.g., Tuckel v. Groy&60 F.3d 1249, 1254
(10th Cir. 2011).

C. Jamison’s Exhaustion and Failure to Exhaust

As described in the factuaéction above, to fully exhaust his grievances under OP 866.1,
Jamison was required to follow all the stepshatt procedure, begirmmg with the informal
complaint process, continuing with a regular grievance addressed at,laweithen completing
at least a Level Il appeal (asdmetimes Level lllalthough Level Il review was not available
here). As noted above, Jamison did praperly exhaust any claims that arose during his brief
stay at Nottoway. Instead, both grievances led fivere rejected because he did not attach a
processed informal complaint fornide did not appeal either tfose intake decisions, nor did
he resubmit his second grievance with the appatginformal complainias Lewis advised him
to do. Moreover, he never appealed any griegda Level Il. Because he failed to properly
exhaust his remedies, consistent with OP 866.taheaot bring claims feevents arising at
Nottoway in this suit.See Woodfordb48 U.S. at 90.

Jamison contends, though, that Lewis told him none of his grievances would be filed and
that Lewis prevented him from filing his grievances, because Lewis rejected the two grievances
he attempted to file, and because at least safvieis informal complaints were rejected as
duplicative. Given the entirety difie record, though, Jamison e set forth facts from which
a reasonable jury could concluthat administrative remedies meunavailable to him. In
particular, Jamison does not allege that hergited to refile the grievance with the proper

informal complaint siached, as Lewis instructed him to déor does he allege that he attempted
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to appeal the intake decisionchwas prevented from doing so. H@es not allege that he was
denied forms for filing or that threasons given for the denialtbé two grievances were false or
improper. Instead, based on the record beforedhbd, it appears cleardahhe simply did not
follow procedure. Jamison’s general assertion that he wigcouraged or prevented from filing
grievances, without any specificidgnce to show that occurred vatat point, is insufficient to
show that the administrativemedy was unavailable to hinsee Pickens v. LewiNo. 1:15-
CV-275-FDW, 2017 WL 3277121, at *4 (W.D.N.Cué. 1, 2017) (colleeng authority from
within the Fourth Circuit and elsewhere holdingtttunsubstantiated armbnclusory assertions
by prisoner-plaintiffs that gon grievances were hinderedthout providing any details
regarding the date the alleged grievances wdrmgted or to whom thewere submitted, fail to
create a genuine issue of material fadtigent to withstand summary judgment”).

Thus, Jamison cannot overcomdestelants’ evidence concernihgs failure to exhaust at
Nottoway, and he has not shown agi@e issue of material fatttat the grievance process was
unavailable. All claims arising from Nottoway silbe dismissed, as must Assistant Warden
Schlobohm, the only remaining Nowtay defendant, after Jarars voluntarily dismissed Call
and Allen.

Turning to his attempts at exhaustion atvidin, Jamison properly exhausted only one of
his claims against these defendan®pecifically, as discussebave, he exhausted claims that

he needed to be prescribed a gluten-free thiat Dr. Ohai and Nurse Morgan improperly took

® Jamison was transferred to Dillwdays after Lewis returned his secagrtevance, but courts within the
Fourth Circuit have held that a transfer to anoth&titution does not excuse a prisoner from exhausting his
remedies.Lamerique v. United StateNo. 3:18-CV-00532, 2019 WL 2932673, at *9 (S.D.W. Va. June 14,
2019),report and recommendation adoptéth. CV 3:18-0532, 2019 WL 2929035 (S.D.W. Va. July 8, 2019)
(holding that a plaintiff's duty to exhaust was not esediby his transfer to another institution and collecting
authority holding same).
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away his diet order in July 2018 after he purchased itemiaining gluten from the
commissary, and that the disciplinaryache against him was retaliatory.

What Jamison failed to properyxhaust before filing this Wesuit, however, is any claim
that, during the time that he wpsescribed a medical diet, kitchstaff failed to give him one.
“[T]o satisfy the exhaustion requireent, grievances generally nemty be sufficient to alert the
prison to the nature of the wrofgy which redrss is sought.”"Wilcox v. Brown877 F.3d 161,
167 n.4 (4th Cir. 2017). A person reviewing trevance documents that Jamison pursued to
Level Il would not be alerted that he was elaig that the kitchen workers were not complying
with a prescribed diet orde6ee id.

Jamison suggests that he repdat brought this issue to tlagtention of individuals at
Dillwyn and elsewhere, which appears to be undesghuBut that does not mean that he properly
exhausted the issue, as he nugssbefore filing suit in federal coyby the plain laguage of the
PLRA. See, e.gR0ss136 S. Ct. at 1854-55 (noting that BIERA “mandates that an inmate
exhaust ‘such administrative remedies as ardadlai before bringing suit to challenge prison
conditions” (quoting 42 \&.C. 8 1997e(a))Anderson v. XYZ Corr. Health Servs., |07
F.3d 674, 675 (4th Cir. 2005) (stating thag PLRA requires exhaustion “before filing an
action”).

To summarize, the court finds that Jamisooperly exhausted hidaim that he was
denied a gluten-free diet ordand that he was removed frdns gluten-free diet in and around
July 2018. To the extent that condition contehumoreover, he was not required to continue
filing grievances about the same issue so Emthe “objectionable condition is continuing.”
Wilcox, 877 F.3d at 167 n.4. But Jamison failed to eshabefore filing si, any claim that
kitchen personnel or others were not givingnhihe proper trays required by any medical diet

order.
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The court notes advises Jamison, though, the roperly and fully exhausted any such
claims about the kitchen wkers failing to comply with the physician’s ordefserfiling this
lawsuit, or if he does so in the future, themiey file a new lawsuit based on those allegations,
subject to the applicabiatute of limitations.

D. Defendants Are Entitled to Summary Judgmentas to Jamison’s Exhausted Claim That
a Gluten-Free Diet Was Never Ordered or Was Improperly Revoked

Because he has exhausted his claim thatdsenot given a gluten-free diet order and
then his order was revoked after he purchasa@igicontaining items from the commissary, and
because he need not name any spegéisons responsible in his grievaficjs arguably could
be construed as being brought against the Rilldefendants (Ratliffe-Walker, Jones, J.D.
Oates, Townes, M.E. Morgan, and Powell), al adefendants Clark&monette, and Gregg.
The court construes this as a claim by Jamisantte was denied necessary medical treatfhent.

“It is beyond debate that aipon official’s deliberate indiffeence to an inmate’s serious
medical needs constitutes cruel and unguaishment under the Eighth Amendmen&brdon
v. Schilling 937 F.3d 348, 356 (4th Cir. 2019). To derstrate deliberatadifference, an

inmate must show that (1) he has a medicatitomn that has been fagnosed by a physician as

' The VDOC defendants also argue that the clagainst Clarke, Amonette, Oates, and Schlobohm
should be dismissed becauksgnison has not set forth facts showing tiveye sufficiently involved in any violation
of his Eighth Amendment rights, nor any fact to hold them liable under a supervisory liability theeeylem.
Supp. Mot. Summ. J. 21-22 & n.1, Dkt. No. 85.) The court agrees, for the basic reasons set forth in the VDOC
defendants’ motion, although the Amonette will be keph@case in his official capacity, solely for purposes of
effecting any injunctive reliefSee infraSection 11.D. Accordingly, those defendants are entitled to summary
judgment on this ground, as well.

' Moore v. Bennetteb17 F.3d 717, 726 (4th Cir. 2008) (where the state’s grievance policy did not require
that specific persons be identified as responsible for the challenged conduct, the prisoner waisatbtteequ
identify specific individuals in his grievances”).

*2 Jamison’s unexhausted claim--that defendants failed to provide a proper gluten-free diet evemewhe
was ordered by his physician—would more properly be construed as an Eighth Amendment conditions-of
confinement claim.See Scinto v. StansberB8Al F.3d 219, 233-34 (4th Cir. 2016) (analyzing claim that warden
denied plaintiff-prisoner a medicalprescribed diet for his diabetesasEighth Amendment conditions claim).
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mandating treatment or is so obus that even a lay person wib@asily recognize the necessity
for a doctor’s attention” and (2) the defendardadtactual knowledge die plaintiff's serious
medical needs and the related riskst, nevertheless disregarded therd at 356-57. The first
component is an objective inquithe second is subjectivéleyer v. U.S. Bureau of Prisans
849 F.3d 202, 209-10 (4th Cir. 2017).

First, as to defendants Clarke, Amonette] ®ates, Jamison hasléa to allege facts
showing that they were personally invedl in any violation of his rightsSee supraote 10.
Thus, the claims against them fail for tremson. As to the Dillwyn defendants and Gregg, the
court assumes—only for purposes of this opiniohat-lamison has put forth sufficient proof of
the objective element. Even so, he cannot éskatieliberate indifferere on the part of these
defendants. Critically, none tiose personnel are medicalfstiownes, Morgan, Powell, and
Gregg played different roles food service, and Ratliffe-Walkand Jones were the warden and
assistant warden, respectively.

To bring a denial of medicéleatment claim against a non-medical prison official, an
inmate must show that the official wagg@nally involved with aenial of treatment,
deliberately interfered with a prison doctor’s treatmieat, tacitly authorized or was indifferent
to the prison doctor’'s miscondudtliltier v. Beorn 896 F.2d 848 (4th Cir. 199()brogated on
other grounds byarmer v. Brennan511 U.S. 825 (1994). Importtly, moreover, non-medical
prison officials are entitled to rely on medistaff to make proper medical judgments; they
“cannot be liable for the medical staff's greostic decisions” and “cannot substitute their
judgment for a medical pressional’s prescription.Meloy v. Bachmeie8302 F.3d 845, 849

(8th Cir. 2002)Miltier, 896 F.2d at 854 (explaining that noredical staff at a prison are

B As already noted, claims that these defendantsedatidy interfered with a prescribed diet order were
not exhausted and so are not before the court.
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entitled to rely on the opinion ofedical staff as to whethtre plaintiff needed additional
medical care and/or testingee also Kinser v. Pszczolkowso. 1:16¢v8, 2016 WL 11268257,
at *8 (N.D.W. Va. Oct. 19, 2016) (applying saprinciple in concludig that non-medical
correctional staff were entitled to rely on thnedical staff's determination as to whether
plaintiff's medical condition rguired a therapeutic dietfzurther, a non-physician is not
“deliberately indifferent simply écause [he] failed teespond directly to the medical complaints
of a prisoner who was already bgitreated by the prison doctorPearson v. Prison Health
Serv, 850 F.3d 526, 539 (3d Cir. 2017).

Here, it is undisputed that nonéthese defendants have tauthority to prescribe or
order special diets based on medical reasonsdifferently, none of tam could have overruled
Dr. Ohai’s decision to withdraw his gluten-free diet order, maildcany of them have ordered a
special medical diet be providéo Jamison. Thus, to the extehat they were simply
implementing the medical provider’s orders, theyenventitled to rely on the medical staff and
cannot be liable under the Eighth Amendmédsdr these reasons, summary judgment will be
entered in favor of the remaining VDOC defendaa to all claims, @ept for Amonette, who
the court discusses next.

D. Defendant Amonette

Although the individual-capacity @&ims against Amonette arelgect to dismissal, both
because they are unexhausted and because leel Isaficient personahvolvement as to the
exhausted claims, the officiakpacity claims against Amonetiee not on the same footing.
Jamison continues to contend that he still hagseweived a proper gluten-free diet, and he is
seeking declaratory and permaniefinctive relief in this suitMoreover, Amonette is a medical
professional who took it upon himself, after the laiva/as filed, to ordea gluten-free diet for

Jamison. Thus, unlike the other defendants dismissed by this ruling, Amonette apparently has
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the authority to initiate and keep in place a gltftee diet order, if the court were to so order on
the claims against the medical defendants.

Accordingly, although the claimagainst Amonette in hisdividual capacity are being
dismissed, the claims for ded@ory and injunctive relief agnst Amonette in his official
capacity will remain in the case at this timrteee McBurney v. Cuccinel616 F.3f 393, 399 (4th
Cir. 2010) (explaining that a state officer, if he has a “spedaioa” to the sought injunctive
relief, may be sued in his offal capacity to ensure that any “federal injunction will be
effective”); see also Rountree v. Clatkdo. 7:11CV00572, 2015 WL 102186, at *2 (W.D. Va.
Mar. 9, 2015) (leaving the prisonigarden as a defendant to eresthat there is an official-
capacity defendant in the case tbah be ordered to implememtyainjunctive relief granted).

[Il. CONCLUSION

For the foregoing reasons, defendants’ orofor summary judgment (Dkt. No. 84) will
be granted, except as to the afii-capacity claims against Amdtes which remain in the case.
An appropriate order will be entered.

Entered: September 28, 2020.

ElizabettK. Dillon
UnitedStateistrict Judge
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