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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

LAMEEK JOHNS, )
Plaintiff, ) Civil Action No. 7:19-cv-00409
)
V. ) MEMORANDUM OPINION
)
J.S. LOVELL, etal.,’ ) By: Norman K. Moon

Defendants. ) Senior United States District Judge

Plaintiff Lameek Johns, a Virginia inmate proceeding se filed this civil rights action
pursuant to 42 U.S.C. § 1983 naming ruous defendants. He bringster alia, excessive
force and bystander liability claims against temaining defendants, arising from an incident

that allegedly occurred on April 13, 2019R&d Onion State PrisqfRed Onion”), where

Johns was houséd.

Pending before me is defendants’ motiongommary judgment (DkiNo. 38), in which
they seek summary judgment as to Johns’srated complaint solely on the grounds that Johns
failed to exhaust his administize remedies as required by the Prison Litigation Reform Act
(“PLRA"), 42 U.S.C. 8§ 1997e(a). As discussed in more detail below, | conclude that there are
disputes of fact as to whether Johns faileexbaust his available remedies and so defendants’
motion for summary judgment must be denied.illl nsfer the matter to the magistrate judge for
further proceedings on exhaustion.

| also will deny without prejdice Johns’s motion for summary judgment (Dkt. No. 49),

and | will deny Johns’s motion for sanctions (DKb. 53) and Johns’s moti to strike Jennifer

' Defendants point out that several of their names are misspelled. The Clerk will be direptistedhe
spelling of defendant “Clevinjer” to “Clevinger,” defendant “Sergeant” to “Sargent,” and defendant “Amiltergi
“Amburgey.”

2 previously granted defendant Ball's motion for summary judgment, and she hasipei@ated as a
defendant.
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Messer’s affidavits (Dkt. No. 57).
. BACKGROUND

A. The April 13, 2019 Incident

Johns’s claims against the remaining defenslafitstem from events that occurred on
April 13, 2019, at Red Onion.Sée generallAm. Compl., Dkt. No. 7see alsdefs.” Mem.
Supp. Mot. Summ. J. at 2-3, Dkt. No. 39 (settinghifdohns’s allegatioria numbered claims).)
According to the amended complaint, the incidernssue began as a vatlaltercation between
Johns—while he was in his cell-aré defendant Mullins. After dendant Gilbert was called to
the pod, he advised that they were going twsgdeJohns’s cell. Johns contends that he was
complying, although slowly, with instructions ptace his personal property in laundry bags so
the cell could be searched. Némess, defendant Gilbert construed Johns’s slow movements as
a refusal to come out and alldws cell to be searched. Th@lbert determied Johns should
be extracted from his cell. (Am. Compl. 7-10.)

The extraction team (consisting five other defendants) én administered a burst of OC

spra;f1 through a bottom side vent of Johns’s oghjch rendered him unabte resist. He was
subsequently extracted. During the extractlmins claims that the extraction team used
excessive force both by knocking him on the grouitti an “electric shikl” and by then falling
on top of him. Thereatfter, although he p&t hands behind his back and was not resisting,
Johns says he was subjected to a savagengdatisome of the defendants. The beating

included being hit repeatedly and viciously ol afout his head andde, both with hands and

® The defendant named Messer is a correctional officer; Jennifer Messer is the grievance coordinator at
Red Onion and is not a party in this lawsuit.

“oc spray is a chemical agent similar to whaiisimonly known as pepper spray or mace, and it can
irritate a person’s eyes, throat, and naSee, e.gPark v. Shiflett250 F.3d 843, 849 (4th Cir. 2001).
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steel handcuffs, and also invoti’an attempt by defendant Lovadl pull Johns’s eye out of its
socket. [d.at 10-12.)
Johns claims that he lost consciousnessduhie beating. He s alleges that the
beating resulted in significamtjuries, some of which coimued through the filing of his
complaint. These included his needing inteamal external sutures, bruised, swollen, and black
eyes, cut lips, bruises on various parts effody, and “acute chronic pain” in his right rib,
lower back, and both ankles. He also sisffeom mental andmotional anguish.ld. at 12—-13.)
His amended complaint further alleges that, after his extraction, some of the defendants
failed to provide him with medical treatment, including failing to allow him to decontaminate
from the OC spray. Instead, they placed mrambulatory restraints in a solitary cell. He
alleges that the chain on his restraints was mnsadshort that he was left in a hunched position
for the 15% hours he was in the calhd that the handcuffs cut intiés wrists causing pain and
discomfort. He was unable to usater to wash off the OC spray to drink, and he was forced
to urinate and defecate on hinfsahd left to shiver in the cold. He alleges that the defendants
who were making security checks failed to rem#ayproblem with his restraints, refused to
allow him to shower or clean himself off, andl diot treat his injuries or otherwise help him.
(Id. at 14-20.)

B. Plaintiff's Claims

Defendants construe the amended compésrgetting forth the following clairﬁ’sand
Johns does not dispute that cwerization in his responsettee summary judgment motion:
Claim 1: Defendants Mannon, Lovell, Hubbarde€inger, and Messer violated

plaintiff's Eighth Amendment riglstby using excessive force which
constituted cruel and unuwsypunishment. Compl. I 135.

® Claim 7 is omitted from the list because it pertains only to defendant Ball, who has been dismissed. |
retain the original numbering to avoid confusion.
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Claim 2:

Claim 3:

Claim 4:

Claim 5:

Claim 6:

Claim 8:

Claim 9:

Claim 10:

Defendants Gilbert, Eldridge, Bray and Mullins violated plaintiff's Eighth
Amendment rights by engaging in derate indifference by failing to
intervene in the use of excessfoece by Defendants Lovell, Mannon,
Hubbard, Clevinger, and Messer. Compl. 1 136.

Defendants Gilbert, Eldridge, Mannon, 84er, Clevinger, Lovell, Mullins,
and Hubbard violated plaintiff's Eigihn Amendment rights by misapplying the
ambulatory restraints in a malicioard sadistic manner that caused him
substantial harm and amountecttael and unusual punishment. Compl.

1 137.

Defendants Eldridge, Bray, Deel, Héaid, Philips, Cole, Sargent, and
Amburgey violated plaintifs Eighth Amendment riglstby refusing to fix the
ambulatory restraints that had beaisapplied and were deliberately
indifferent to the substantial risk birm to the plaintffwhich constituted
cruel and unusual pustiment. Compl. 1 138.

Defendants Gilbert, Eldridge, and Ambey violated plaintiff's Fourteenth
Amendment right to due process by pobviding plaintiff with notice or a
hearing before or during thine that plaintiff was in ambulatory restraints to
determine whether he should haeen released. Compl. § 139.

Defendants Gilbert and Mullins violatgthintiff's Eighth Amendment rights
by failing to intervene to prevettie misapplicatioof the ambulatory
restraints thereby beirdgliberately indifferent to plaintiff's needs which
constituted cruel and unwsypunishment. Compl. I 140.

Defendants Mullins and Messer vid@dtplaintiff's First Amendment by
breaking his earbuds because he filegiavance and lawsuit against them.
Compl. 1 142.

Defendants Mullins and Messer violatediptiff's First Amendment rights by
denying plaintiff access to the coultg taking plaintiff's legal pleadings,
grievances, certificates of services, @dirits, and informal complaints from
plaintiff's property. Compl. § 143.

Defendants Mannon, Lovell, Hubbard, Gleyer, and Messer maliciously and
sadistically committed the state-law toftassault and battgin violation of
Code § 18.2-57 to cause harm to plaintiff. Compl. 1 144.

These claims can be roughly grouped as beasgd on four events. First, Claims 1, 2,

and 10 relate to excessive force used dutiiegcell extraction and immediately afterward.

Second, claims 3, 4, 5, and 6 all relatedbnk’s placement in amlatbry restraints and

treatment while in them. Third, Claim 8 isdea on the destruction bfs earbuds by defendants
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Mullins and Messer, which Johns learned aboulpril 17, 2019. Fourth, Claim 9 is based on
the destruction of plaintiff's documentshich Johns also discovered on April 17, 2019.
C. Grievance Procedure at the VirginiaDepartment of Corrections (“VDOC”)

VDOC Operating Procedure (“OP”) 866.1fféhder Grievance Procedure, is the
mechanism used to resolve inmate complaintsjtaaaplies to most aspects of prison life. OP
866.1 requires that, before submitting a formal grievance (also known as a “regular grievance”),
the inmate must demonstrate thathas made a good faith efftortresolve the issue informally
through the procedures available at the institutiosecure institutional services or resolve
complaints. Generally, this may be accomplished by submitting an informal complaint to the
grievance department, whichtrsen forwarded to the approaté staff for investigation and
response. The response should be given withiceléndar days. (J. Messer Aff. 7 & Ex. A,
Dkt. No. 39-1.)

If the informal resolution effort fails, themate must initiata regular grievance by
filling out the appropriate formRegular grievances generally mbst submitted within 30 days
from the date of the incident discovery of the incident. Evehan offender has not received a
response to an informal complaint, the offer&tér must submit the regular grievance within 30
days of the date of the incident ordliscovery and can submit the informal complaetdeiptas
documentation, rather than timormal complainitself, as is normally requiredld(; Messer
Ex. A, OP 866.1 § V(A)(3).)

Prior to reviewing the substtive claims of the grievae, prison officials conduct an
“intake” review to ensure that it meets the |ghed criteria for acceptance. In addition to
including the informal complaint or receiptgtigrievance must raisegrievable issue and may
contain only one issue. (Idser Aff. § 7; OP 866.1 88 IV(MY/I(A)(2). If the grievance does
not meet the criteria for acceptance, prisditiails complete the “intake” section of the
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grievance and return it to the inmate with instions on how to remedy any problems with it.
That should be done within two days of receiphe inmate may seekview of the intake
decision by sending the grievancenfoto the regional ombudsmaithere is no further review
of the intake decision. (Messer Aff. 5.)

Notably, OP 866.1 explains that “[i]f a Regu@rievance does not meet the criteria for
acceptance and review by the Regional Ombudsinas not result in intake into the grievance
process, the issue must beukmitted in accordance withetleriteria for acceptancé.he
exhaustion of remediesqeirement will be met only whéime Regular Grievance has been
accepted into the grievance process and appdaiedigh the highest eligible level without
satisfactory resolution of the issue(Messer Ex. A, OP 866.1 § IV(0)(2)(b) (emphasis added).)
Thus, if a prisoner never submits a regular gmeeaor his regular gnnce is never properly
submitted and rejected at intake has not properly exhausted.

There are three levels of review for an accepted regular grievance. The Facility Unit
Head of the facility in whiclthe inmate is confined is respsible for Level | review, and a
response must be issued witBiddays. A dissatisfied inmate may appeal to Level Il, which is
conducted by the Regional Administrator, theatite Services Director, or the Chief of
Operations for Classification and Records. Lévetsponses must be made within 20 days. For
most issues, Level Il is thenfal level of review. The LeVé response informs the offender
whether he may pursue an appedléoel Ill, which is the final leel of review. For those issues
appealable to Level I, the Chief of Correxts Operations or Diotor of VDOC conducts a
review of the grievance, and the response rbeshade within 20 daysMesser Aff. {1 9.)

Defendants have presented evidence thlang failed to exhausll of his claims.

(Messer Supp. Aff. 1 10, Dkt. No. 55-1.) For pa&st, Johns appears to concede that he did not
have a grievance accepted at ketaaising any of these clairasad he does not reference having
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appealed at least through Level Il as to antheke issues. He cenids, though, that he made
good faith attempts to exhaust administrative remed®igishe was precluded from doing so by
defendants’ actions. Facts conuag Johns’s attempts at exfsion are discussed in context
below.
[I. MOTIONS FOR SUMMARY JUDGMENT

A. Summary Judgment Standard

Under Rule 56, summary judgment is proper \eHhénere is no genuingispute as to any
material fact and the movant is entitled to jondont as a matter of law.”efd. R. Civ. P. 56(a). A
genuine issue of material faetists only where the record, taken as a whole, could lead a

reasonable jury to return a vertic favor of the nonmoving partyRicci v. DeStefand57 U.S.

557, 586 (20093. In making that determination, the coorust take “the evidence and all
reasonable inferences drawn therefrom inlitil@ most favorable tthe nonmoving party.”
Henry v. Purnell 652 F.3d 524, 531 (4th Cir. 2011) (en banc).

A party opposing summary judgment “may nes$t upon the mere adjations or denials
of his pleading, but . . . must set forth spedéicts showing that theis a genuine issue for
trial.” Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). Moreover, “[tjhe mere
existence osomealleged factual dispute between the parties will not defeat an otherwise
properly supported moticior summary judgment.’ld. at 247-48. Instead, the non-moving
party must produce “significantly probative” evidenfrom which a reasonable jury could return

a verdict in his favorAbcor Corp. v. AM Int’l, InG.916 F.2d 924, 930 (4th Cir. 1990).

® Internal citations, alterations, and quotation marks are omitted throughout th@ppnless otherwise
noted. See United States v. Marshallr2 F.3d 213, 217 n.6 (4th Cir. 2017).
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B. Defendants’ Motion for Summary Judgment

1. Exhaustion under the PLRA

As noted, defendants ask for summary judgnoerthe grounds that Johns failed to
exhaust his administrative remedies. The PLR#Vvigles that “[n]o actioshall be brought with
respect to prison conditions under [42 U.S.@983], or any other Federal law, by a prisoner
confined in any jail, prison, ather correctional facility until sih administrative remedies as
are available are exhausted.” 42 U.S.C. § 19976(he exhaustion requirement “allow[s] a
prison to address complaints abthg program it administers floee being subjected to suit,
reducl[es] litigation to the extent complaints sat¢isfactorily resolved, and improve[es] litigation
that does occur by leading to theeparation of aiseful record.”Jones v. Boglkb49 U.S. 199,
219 (2007). “[E]xhaustion is manday under the PLRA and . . . unexhausted claims cannot be
brought in court.”ld. at 211.

The PLRA requires “propetxbaustion” of available remedies prior to filing suit.
Woodford v. Ngo548 U.S. 81, 90 (2006). “[P]roper exision demands compliance with an
agency’s deadlines and other critical piho@l rules because nojadicative system can
function effectively without imposing some orderly structure on theseoof its proceeding.”
Id. at 90-91. Thus, an inmatdalure to follow the require@rocedures of the prison’s
administrative remedy process, including time lipatsto exhaust all levels of administrative
review is not “proper exhaustion” and will bar the claitd. at 90. Notably, moreover, district
courts may not “excuse failure to exhaust.’Rossv. Blake 136 S. Ct. 1850, 1856 (2016)

A prison official has the burdeto prove an inmate’s ifare to exhaust available
administrative remedieslones 549 U.S. at 216. Once a defendpresents evidence of a
failure to exhaust, thieurden of proof shiftto the inmate to shoviny a preponderance of the
evidence, that exhaustion occurred or admirisgaemedies were unailable through no fault
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of the inmate.See, e.g., Tuckel v. Groy&60 F.3d 1249, 1254 (10th Cir. 201Graham v.
Gentry, 413 F. App’x 660, 663 (4th Cir. 2011) (unpublished).

“[A]ln administrative remedy is not consideredhave been avable if a prisoner,
through no fault of his own, was preved from availinchimself of it.” Moore v. Bennette&s17
F.3d 717, 725 (4th Cir. 2008). “[W]hen prisofficials prevent imates from using the
administrative process . . . the process thet&xn paper becomes unavailable in realitgdba
v. Stepp458 F.3d 678, 684 (7th Cir. 2006). ThegpBme Court has explained that an
administrative remedy is considered unavailaten: (1) “it operates as a simple dead end—
with officers unable or consistently unwilling poovide any relief to aggrieved inmates”; (2) it
is “so opaque that it becomes, practicaligaking, incapable of use”; or (3) “prison
administrators thwart inmates from takiadvantage of a grievance process through
machination, misrepresgtion, or intimidation.”Ross 136 S. Ct. at 1859-60. Federal courts
are “obligated to ensure that any defectexhaustion were not proced from the action or
inaction of prison officials.”Hill v. O’Brien, 387 F. App’x 396, 400 (4th Cir. 2010).

2. Johns’s Attempts at Exhaustion

As described in the factuaéction above, to fully exhaust his grievances under OP 866.1,
Johns was required to follow all the stepshait procedure, beginning with the informal
complaint process, continuing with a regular gaiece accepted at intake and addressed at Level
I, and then completing at least a Level Il appeab(bevel Il appeal, if asilable). In essence,
it is undisputed that Johns didt fully and properly exhaushg of his claims. He does not
contend, for example, that any of his grievances were accepted or that he appealed through Level
Il or 11l the denial of any grievance. But héleges that he attempted to exhaust and was
thwarted by defendants’ repeated refusalgrozess his complamand grievances.

Johns also relies on the fact thddiring most of the thirty ga that he had to file his
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grievances, he was orgaevance restrictioh.Specifically, on April 22, 2019, Red Onion’s
warden gave Johns a memorandasising that, for a period &0 days, Johns would only be
permitted to file one informalomplaint and one grievancerpeeek. (Dkt. No. 84-4 at 28.)
That notification also informedohns that any excess filing®wd be returned to him, and
further notified him that heaulld grieve the restriction deston through the regular grievance
procedure without an informal attemptd.{

Effectively, Johns argues the@rance procedure was unavailable to him. If he is
correct, then his claims may go faxd; he only is required &xhaust all “available” remedies.

Moore 517 F.3d at 725.

Johns has offered his own sworn testny, some of it confirmed by documerglts,
regarding his attempts at exhaaati First, it appears undisputectine submitted at least three
informal complaints, and he salye submitted four, fairly referemg all of the claims in this
lawsuit. Specifically, Johns has submitted copiethree informal complaint forms dated April
21, 2019, before he was placed on grievance rastriciThey all have a date-stamp indicating
that they were received on April 24, 2019 by gnievance department, after the grievance

restriction was in place(Dkt. No. 48-4 at 1, 8, 1&ee alsdkt. No. 52-1, Exhibits A, B & C to

" OP 866.1 allows for grievance restrictions to be placed on inmates who abuse the grievance procedure
through “excessive filings or habitual misuse.” OP 866.1 § IV(K). The policy provides that a{face-interview
should be conducted prior to initially placing an offender on a limitation stdt@l|V(K)(3)(b), but no party
addresses whether that face-to-face mgetoturred with Johns or, if so, when.

® Review of this case and the relevant documents was complicated by the fact that Jobn8ymeders
to exhibits without indicating a particular docket number of where they can bedodathis amended complaint,
for example, when discussing his exhaustion of remedies, he refers to exhibits A through D, hiltitsonesre
attached to his original complaint or amended complaint. Although docurabatsd “Exhibits A through C” were
located, they were attached to Johns’s much later-filedom&dr sanctions. He has submitted what appear to be
many of the referenced exhibits in opposition to summary judgment, althouglotiteindifferent labels—using
numbers instead of letters. Even those, though, appear to be missing exhibits. That is, thitsstarhat Exhibit
1 and end at Exhibit 31, but do not contain Exhibits numbered 19, 20, 22, 23, 25, Se@@eferallipkt. No. 84-
4.) Some of the lettered exhibits referenced by Johns simply could not be located.
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Pl.’s Mot. for Sanctions.) They relate to biscessive force claims, dmlatory restraint claims,
and claim that his doooents were taken.ld.) The allegation concemm his lost or damaged
earbuds is not referenced in those threerméd complaints, but Johns has provided other
documents that purportedly detth the language that washis informal complaint and
grievance concerning the earbuds, (Dkt. No. 4820a£2), and he specifically avers that he
submitted all four. (PDecl. { 7, Dkt. No. 48-1.)

Johns states that his inforr@mplaints were not proceskend Messer admits as much
in her supplemental affidavitMesser Supp. Aff. 1 5-6, Dkt.dN55-1.) They were received
after he was placed on grievance restrictiom, $0 they were not logged or responded td.; (
see alsdviesser Aff. 8 (“[A] grievance is stampadd considered received on the date it is
received into the grieance department.”).)

Based on the current record, though, it isasgible to determine whether all four
complaints wer@roperlyrejected. In particular, it is natear when each “week” described in
the warden’s notification beganor does the evidence disclageether another informal
grievance had already been geesed for the first “week.” If nathen one of the four arguably
should have been accepted for processing.

Upon receiving them back, Johns says legltto “appeal,” by mailing them to the
regional ombudsman, asking that they be processed. (Pl. Decked &8lsd”l. Opp’'n 1-2, Dkt.
No. 48.) That was not the praperocedure for him to followpursuant to OP 866.1, and they
were not processed. The regional ombudsmareadéds appeals challémg intake decisions
from grievancesnot informal complaints. Instead,pooperlyexhaust, Johns should have
waited until the following week tee-submit one of the informal ogplaints so that it would be
processed despite the grievance restriction. (M&agap. Aff. §7.) Then, he could have filed a
grievance on that issue.
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Johns also avers that on April 28, 2019filesl four “regulr grievance forms”
addressing “the same issues” thahlaed raised in the four informabmplaint forms. (PIl. Decl.
1 9.) He asserts that they were forwarded adkm from the Red Onn grievance department
without being processed, and “thack side of the regular grievees” indicated that they were
rejected because Johns “had not used the infqunoakess to resolve [isomplaint.” (Dkt. No.
48 at 2.) According to Johns, he then mailezifour unprocessed regular grievances to the
regional administrator with letters requesting tinaty be processed, but they were not. (Pl.
Decl. 11 11, 12.)

Although Johns avers thhe filed the grievances, he hast provided anyapies of those

grievances, date-stamped or otherwigdor has he provided amther contemporaneous
evidence showing that he actuadlypmitted any grievances on arvfithese issues. Instead, he
has provided entirely hand-written documents titiédrtificate of Servie,” which are dated in
April or May 2019, and which purport to be “proof” that he sent the grievances referenced in the
“Certificates” either to thénstitutional ombudsman and/or to the regional ombudsnfaee, (
e.g, Dkt. No. 48-4 at 5, 12, 22.)
None of the “certificates” that relate tcetigrievances are marked as received or
otherwise show that they were sent. In tieapect, they are different from others Johns has
submitted that have a “received by” stamp from ¢jnievance departmeand/or the regional

ombudsman. Nonetheless, Johns avers thatdwketliem, and his certificates contain the

® Johns offers no explanation as to why he does not have copies of those grievances; he simatyjhsays th
sent the grievances to the regional administrator after receiving them back and bleingytelould not be
processed. He does not state whether he received them back or not. In his amended complajes thatlle
defendants Messer and Mullins removed grievances and other documents from his personal @bopertystized
on April 13, 2019. He states, however, that he discovered this on April 17 and e&d@laout it in an informal
complaint on April 21. (Am. Compl. § 27.) He does not allege that anyone dp@sof his documentsdter those
dates, and the grievances he said he filed were dated April 28, 2019. Thus, he cantothpoadrlier seizure of
his papers as a reason for why he does not have copies of the grievances.
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purported text of three of those grievances, Wlancompass the excessive force claims (Dkt.
No. 48-4 at 5), the ambutay restraint claimsiq. at 12), and the clairmoncerning the loss or
damage of his earbudsi(at 22). He has submitted donents concerning the informal

complaint about the loss orsteuction of his other properfgourt and grievance documents,

etc.), but not a grievanclg. Messer appears to dispute that Jofiled the grievances, noting that
there is no record of their receipShe also acknowledges, tigh, that informal complaints and
grievances filed in excess ofjaevance restriction are not logher tracked; they are merely

stamped received and given back to the offen@fesser Supp. Aff. { b.Thus, she cannot say

with certainty whether he in fasent those grievances or Aot.
Defendants insist that Johns hathedies available to him. They emphasize that Johns
has eight days between when the incidedurred on April 13, 2019, and the April 22, 2019

imposition of the grievance restriction, and halddave filed informal complaints on all of

these incidents during that periadd then later filed grievancézsAnd they note that during
that period, Johns filed five fiormal complaints and two retar grievances, none of which
related to the claims agist these defendantdth@ugh Messer does not sggaivhat issues they
raised. SeeMesser Aff. { 13.) Defendants also ntitat Johns could have submitted one
grievance per week once placed on gmeearestrictions, but he did notd (Y 14.)

The fact that Johns had eightyddo file and then could ka filed one grievance and one

% All of Johns’s claims may not stand on the same footing, but that will be an issuéeieimined at the
proceedings on the exhaustion issue.

" In Messer's initial affidavit, she averred that, based on Johns’s grievance records, he did nergubmit
informal complaints or grievances concerning the issues in his lawsuit. ThenJettmenpointed out that the
informal complaints had been marked as received, sheetktier testimony slightly in a supplemental affidavit.
(Dkt. No. 55-1.) She still insists, though, that he did not exhaust any of the cldiesset Supp. Aff.  10.)

2 of course, Johmdid submit his informal complaints before the grievance restriction (on Sunday, April
21, 2019); they just were not received (and deemed filed) until April 24, 2020.
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informal complaint peweek thereafter does not necegaender the grievance process
“available” to him, however. Firgf all, the restrictions would k@ made the timing difficult.
Specifically, even if he had filed the inforn@mplaints related to the excessive force and
ambulatory restraints on thextelay, April 14, 2019, he still suld have had to file those
grievances within 30 days—by May 13. Similarly,dié not discover higroperty claims until
April 17 and if he had filed his informal complairas to those issues the next day, he still would

have had to file his grievances by May 17, 200%ice the grievance restriction was in place,

however, he would have been Ited to one grievance per we1e3kSo, even if all of the
informal complaints had beeaturned to him before Apr22—an unlikely occurrence because
staff has 15 days to respond—thrstfigrievance could have beeledi April 22, so long as Johns
was not already barred for that week. The sdarievance could haveeen filed April 29, the
third on May 6, and the fourth on May 13. Byetfollowing week (May 20), his 30-day time
limit for all claims wouldhave expired. So, there is a theaa@tpossibility that he might have
been able to time everything pectly and, had none of his grievass rejected for any reason, he
might have exhausted. But adwrse, before being notified of fig had no reason to know that
he would be placed on grievance restriction, ghahtime was of the essence in filing his
informal complaints. Additionally, as notdak apparently submitted his four informal
complaints on April 21, beforthe restriction was imposedlthough they were received
afterward.

Defendants do not raise the padgy, but Johns also couldave grieved the grievance
restriction itself. Indeed, th&pril 22, 2019 notification of the griction specifically informed

Johns that he could “grieve [the] decision tigb the regular grievance procedure without an

B As noted, neither the memorandum imposing the restriction nor any evidence in the case Inasl explai
when the first “week” began.
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informal attempt.” (Dkt. No. 48-4 at 28.) He doest allege that he fitka grievance directly
challenging that decision, httugh his letters to the regiormhbudsman did reference the
restriction and ask that it be lifted. Buhi had filed such a grievance and it had been
unsuccessful, he would have “wastexdiie of his weekly grievances.

If Johns could have brought all of thesaimls in a single infanal complaint and
grievance, then it is likely that remedies remaiaedilable to him. That is, if he had already
used his grievances for theeek of April 22, 2019, he could Y& waited one week and then
submitted an informal complaint, waited forigturn, and then subnted a formal grievance,
likely within the 30-day window. But basesh OP 866.1, a grievance may only contain one
issue (Messer Aff. § 8 (“Only one issue may be addressed perrgréyaso a grievance will be
rejected at intake if it grieves more than a®uie. It appears, then, thlbhns was required to
file separate informal complaints for eaufthis “issues” and then pursue the grievances
separately. Doing so (and beilmited by his grievance restriction to one informal complaint
and one grievance per month), it is questlda whether he cadilhave timely grievedll of
these events.

| am not suggesting that a failure to gees a grievance woutdnder administrative
remedies unavailable, nor does a grievansiction alone make the remedy unavailatdee,
e.g., Moore v. Bennett&17 F.3d 717, 721, 730 (4th Cir. 20@8jfirming district court’s
decision that plaintiff had failed to exhaust bgministrative remedies where plaintiff could
only have one active grievance at a time amhgiff had “no excuse for not resubmitting” a
grievance after the completion of another grievanaeg;also Bryan v. S.C. Dep't of Comxo.
4:08-cv-1590-TLW-TER, 2009 WL 702864, at *3 (DCS Mar. 16, 2009) (“The fact that
a grievance was unprocessed, withimore, is insufficient to shothat [prison officials]
prevented [a prisoner] from exhausting his administearemedies.”). But in this case, based on
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Johns’s testimony, there is more. Here, the gnegaestriction, the reggion of his informal
complaints and grievances—especially whas itnclear whether they all should have been
rejected or one should have been permittduisaene informal complaint for the week—and the
requirement that each grievarmmntain only a single issue, allmbined and may have made the
administrative remedy unavailable to Jstas to his claims in this case.

Moreover, unlike other cases in which a plafrtids simply made gera assertions that
he was prevented or discouraged from filing grievances, Johns has provided dates of the
documents, dates that they weeturned, and dates that $ent them to the regional
ombudsman. He also has filed what purptotse the text ofhose grievancesCompare, e.g.
Pickens v. LewisNo. 1:15-CV-275-FDW, 2017 WL 3277124t *4 (W.D.N.C. Aug. 1, 2017)
(collecting authority from withirthe Fourth Circuit and elsewte holding that “unsubstantiated
and conclusory assertions by pmer-plaintiffs that prison gnences were hindered, without
providing any details regarding thate the alleged grievances were submitted or to whom they
were submitted, fail to create a genuine issuaatkrial fact sufficient to withstand summary
judgment”).

For all of these reasons, | conclude that tlageedisputes of facts & whether remedies
were “available” to JohnsAccordingly, | will deny defendas’ motion for summary judgment
and refer the issue to the magistrate juidgdurther proceedingsn the exhaustion issué.

C. Plaintiff's Motion for Summary Judgment

Johns also has filed for summary judgmehihcaugh not in compliance with all of the

* “The circuit courts of appeals have uniformly found that a judge can resolve factual disputesmgncerni
exhaustion of administrative remedies under the PLRAII'v. Haynes No. 3:06-CV-136, 2014 WL 4197588, at
*3 (N.D.W. Va. Aug. 22, 2014pff'd, 591 F. App'x 223 (4th Cir. 2015) (unpublished). Such questions of law
arising in prisoner civil rights actions may be referred to a magistrate judge for factual develapdereparation
of a report making proposed findings of fact, conclusions of law, and recommended dispo#it®issie. 28
U.S.C. 8 636(HL)(B), (C).
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requirements of Rule 56, and defendants have failed to respond. In any event, he explains that he
seeks summary judgment on the issu8liability,” which will be determinedafter resolution of
the issue of whether he hashausted his administrative remesli Accordingly, plaintiff's
motion for summary judgment is DENIED WHOUT PREJUDICE.In the event that
exhaustion is resolved in Johns’s favor, he mgdije his summary judgmémotion at that time.
[ll. OTHER MOTIONS
Also pending before the court are two noos filed by Johns and related to Messer’s

testimony. First, in his motiolor sanctions, Johns alleges thMesser, a non-party, submitted
false testimony in her first affidavit with the intentdefraud the courtHe specifically asks for
sanctions under Rule 56(h), which states:

If satisfied that anféidavit or declaration under this rule is

submitted in bad faith or solefgr delay, the curt—after notice

and a reasonable time to respenday order the submitting party

to pay the other party the reasbleexpenses, including attorney’s

fees, it incurred as a result. Affending party or attorney may

also pe held in contempt subjected to other appropriate

sanctions.
Fed. R. Civ. P. 56(h). Having considered therety of the record, tannot find that Messer’s
affidavit was submitted in bad faith or soléty delay, let alone intgionally false as Johns
claims. Messer based her initial affidavit o tlecords before her, which did not contain any
informal complaints or grievances from Johesdwuse, to the extent he filed them, they were
deemed to have been submitted in violatiothefgrievance restrictioagainst him and so were
returned, but not logged.

It may have been helpful and clearer for Megeerote in her first affidavit that informal

complaints and grievances received in violatof a grievance resttion are not logged or
tracked. That would have helptxput in context her assertitimat his records did not reflect

that he had filed any informal complaintsgrsrevances about hidaims. But Messer’s
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contention that, based on the records maiathlyy the grievance department, Johns did not
properly submit informal complaints or grievanogshis claims is an accurate statement, as her
first affidavit said. (Messerf 10-11.) And there is notl in the record before me to
suggest that Messer was, in famtare of the informal complaints any other attempts by Johns
to exhaust the claims in this suit when she filedfirst affidavit. Nor do | find anything in the
record to suggest that Messeefendants, or their counsel int@nally misled the court for any
nefarious purpose. In shortlo not find sanctions warranted. For like reasons, | find no basis
for striking her testimony. Acedingly, both of Johns’s motionglated to Messer’s testimony
will be denied.
IV. CONCLUSION

For the foregoing reasons, defendants’ orofor summary judgment will be denied and
plaintiff's motion will be deniedvithout prejudice. Also, plaintiff’snotion for sanctions and to
strike will be denied. The caselilbe referred to the magistrgiedge for further proceedings on
exhaustion. An appropriateder will be entered.

ENTER: This 11thday of September, 2020.

%M.u / Jovs”’
NORMAN K. MOON 7~
SENIOR UNITED STATES DISTRICT JUDGE
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