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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

LATRON DUPREE BROWN, )
)
Petitioner, ) Civil Action No. 7:19-cv-00497
)
v. )
) By: Elizabeth K. Dillon
HOWARD W. CLARKE, DIRECTOR, ) Wited States District Judge
VIRGINIA DEPARTMENT OF )
CORRECTIONS, )
)
Respondent. )

MEMORANDUM OPINION

In 2016, petitioner Latron Dupree Brown pleadgdlty in state court to six counts of
distribution of cocaine, possession of a firearm while in possession of drugs, possession of a firearm
by a felon within ten years, amdbstruction of justice. Brown was sentenced to 152 months in
prison, with all but fifteen years andsnonths suspended. (Dkt. No. 12-1.)

Before the court is Brown’s petition for a writ of habeas corf@ee28 U.S.C. § 2254. The
respondent moves to dismiss. (Dkt. No. 10.) tRerreasons stated below, respondent’s motion to
dismiss will be granted, and Brown'’s petition will be denied.

. BACKGROUND

In state court, Brown entered a conditional plea, which allowed him to appeal the trial
court’s denial of his motion tauppress evidence based on an alleged illegal search of his residence.
On appeal, the Court of Appeals of Virginia hiidt the trial court didhot err by denying Brown’s
motion to suppress. Brown also argued thatrinécourt erred by holdig that he had waived
representation by counsel. The dafrappeals held that Brown waived this argument by the entry
of his guilty plea.Brown v. Commonwealti802 S.E.2d 197 (Va. Ct. App. 2017). The Supreme

Court of Virginia refused Brown’s petition for an appeal. (Dkt. No. 12-3.)
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On August 9, 2018, Brown filed a petition for a waithabeas corpus in the Supreme Court
of Virginia. (Dkt. No. 12-4.) Brown alleged the following claims in his state court petition: (1)
officers conducted an illegptotective sweep of his residence; (2) denial of right to assistance of
counsel when the court found that Brown had waivisdight to counsel when Brown asked for the
removal of his attorneys; (3) den right to effective assistanod counsel when counsel failed to
investigate, allowed an external impediment to p@ela certain defense, failed to object to a date
set outside of the speedy triahtite, and subpoenaed the wrong phone number; and (4) denial of
right to proceed without interference by standbynsel when standby counsel advised Brown to
take a plea offer and passed Brown a note fractiurtroom that read “take the pleald. The
court dismissed the pgon on March 27, 2019.1q.)

II. ANALYSIS

A. AEDPA Standard of Review

The Antiterrorism and Effective Death PégiaAct of 1996 (AEDPA) circumscribes a
federal court’s ability to issue a iivof habeas corpus “on behalf @fperson in custody pursuant to
the judgment of a State court.” 28 U.S.C. § 28p4Under AEDPA, a federal court may not grant
habeas relief on a claim that thi@te postconviction court rejected on the merits unless that court’s
determination “was based on an essonable determination of the facts in light of the evidence
presented in the State court proceedind},8 2254(d)(2), or “was contrary to, or involved an
unreasonable application of, cleaglstablished Federal law, as detged by the Supreme Court of
the United Statesjd. § 2254(d)(1).

A state court’s decision involves unreasonable applicationsefch clearly established law
when the court “identifies the correct governingdkerule from th[e Supreme] Court’s cases but
unreasonably applies it to the facts af grarticular state prisoner’s cas&Villiams v. Tayloy 529

U.S. 362, 407 (2000) (O’Connor, J., delivering the opiniothefCourt with respect to Part Il). By



“clearly established,” § 2254(d)(1) “refers to the hioffs, as opposed to thectii, of th[e Supreme]
Court’s decisions as of the timethke relevant state-court decisiorid. at 412. And to be
“unreasonable,” the state cosripplication of that law mubk “objectively unreasonable,” not

simply incorrect.Barnes v. Joyner751 F.3d 229, 238-39 (4th Cir. 201d¢e also Williamss29

U.S. at 412 (“[A]nunreasonablepplication of federal law is different from arcorrector
erroneousapplication of federal law.”) (emphasis in original). Otherwise stated, “[a] state court’s
determination that a claim lacks merit precludes federal habeas relief so long as fairminded jurists
could disagree on the correctne$she state court’s decisionMarrington v. Richter562 U.S. 86,

101 (2011).

In enacting AEPDA, Congress thus recognized that federal courts “owe state tribunals
significant deference” with respect to their determination that a state prisoner is not entitled to
habeas reliefBennett v. Stirling842 F.3d 319, 323 (4th Cir. 2016). Indeed, AEDPA *“reflects the
view that habeas corpus is a guard against extreme malfunctions in the state criminal justice
systems, not a substitute fandinary error correctionHarrington, 562 U.S. at 102. While the
court’s standard of review by no means “poele[s] relief” or “img[ies] abandonment or
abdication of judicial review,Miller-El v. Cockrell 537 U.S. 322, 340 (2003), it does mean that we
may not “second-guess the reasonalgleisions of state courtdRenico v. Left559 U.S. 766, 779
(2010).

B. Ineffective Assistance of Counsel

When reviewing ineffective assistance ofiosel claims by state prisoners, the court’s
deference contains an additional layeotigh the “highly defential” lens ofStrickland v.
Washington466 U.S. 668 (1984)See Richardson v. Branké68 F.3d 128, 139 (4th Cir. 2012).
AEDPA andStricklandthus provide “dual and @vlapping” lenses of defence, which are applied

“simultaneously rather than sequentiallyd. And because “[sJurmountin§tricklands high bar is



never an easy task,” it is “all the more difficult” to establish “that a state court’s application of
Stricklandwas unreasonable ... under § 2254(dl6rva v. Zook821 F.3d 517, 528 (4th Cir.
2016). “This double-deference standard effectively cabins . . . review” to determining “whether
there is any reasonable argembthat counsel satisfi€tricklands deferential standard.Id.

To establish ineffective assistance of counsel uStlezkland a defendant must satisfy two
standards: (1) “that counsel’s performance was deficient,” and (2) that counsel’s deficient
performance “prejudiced the defense.” 466 AiH87. The first prong, deficient performance,
requires a showing “that counsel’s repreéagan fell below an objective standard of
reasonableness,” as measured by “prevailinfegsional norms” and in light of “all the
circumstances” of the representatidd. at 688. While such professional norms may be “reflected
in American Bar Association [ABA] standardad the like,” such guides are just that—"only
guides”™—for determining what constitutes reasonable representation in a gived.cs888, and
no fixed set of rules may “take account of theety of circumstances faced by defense counsel,”
id. at 688-89.

In assessing counsel’s performance, thettoscrutiny “must bénighly deferential.”1d. at
689. Because “[i]t is all too tempting for a defantito second-guessunsel’s assistance after
conviction or adverse sentence,” and “all too easyafoourt, examining counsel’s defense after it
has proved unsuccessful, to clule that a particular aot omission ... was unreasonable,”
Stricklandcautions that “[a] fair assessment of ateyrperformance requires that every effort be
made to eliminate the distorting effects of hindsight ... anddatuate the conduct from counsel’s
perspective at the time.ld. Courts therefore must “indulgestrong presumption that counsel’s
conduct falls within the vde range of reasonaljppeofessional assistanceld. In all, the “critical

guestion” is whether counsel’'s performafiamounted to incompetence under prevailing



professional norms, not whethed#viated from best practicesWinston v. Pearsqr683 F.3d
489, 504 (4th Cir. 2012).

Once a defendant has established that counseifermance was deficient, he must then
prove that counsel’s deficient performance prejudiced his defenseSinid&tands second prong.
In the effective assistance context, prejudicamse‘a reasonable probabilityat, but for counsel’s
unprofessional errors, the result of freceeding would have been differenStrickland 466 U.S.
at 694. A reasonable probability, in turn, is dgefficient to undermine confidence in the
outcome.” Id. When applying this test to the guilty plea process, the Supreme Court has held that,
to show prejudice, the Petitioner “must show that there is a reasonable probability that, but for
counsel's errors, [the Petitionarpuld not have pleaded guilty and would have insisted on going to
trial.” Hill v. Lockhart 474 U.S. 52, 59 (1985).
C. Brown’s Claims

Brown alleges the following claims in his § 228tition: (1) denial of right to be free from
unreasonable search and seizure when offamrducted an illegal prettive sweep of his
residence; (2) denial of right essistance of counsel when the court found that Brown waived his
right to counsel by requesting the removal of his a¢tysn(3) denial of righto effective assistance
of counsel when counsel failed to investigate, allowed an external impediment to preclude a certain
defense, failed to object to atdaet outside of thepeedy trial statutend subpoenaed the wrong
phone number; and (4) denial of right to pred without interference by standby counsel when
standby counsel advised Browntéke a plea offer and passed Brown a note from the courtroom
that read “take the plea.” (Habeas Pet., Dkt. No. 1.)

1. Claim one: Fairth Amendment

A freestanding Fourth Amendment allegationas cognizable on federal habeas review.

See Stone v. Powell28 U.S. 465, 482 (1976). Rather, a petitioner can proceed with his Fourth



Amendment claims only if he can show that he was denied a full and fair opportunity to pursue his
Fourth Amendment claims in state coutong 428 U.S. at 494)oleman v. Mungy579 F.2d

1258, 1265 (4th Cir. 1978) (applyirgioneand holding that where a state court provides a
mechanism under state practice to litigate FoArttendment claims, then this court “need not

inquire further into the merits of the petitiolsecase ... unless the meer alleges something to
indicate his opportunity for a full and fair litigatiar his Fourth Amendmeirclaim or claims was

in some way impaired”).

Brown raised this issue in state court anzereed a full and fair suppression hearii@ge
Brown, 802 S.E.2d at 199-200 (describing testimonyppeession hearing). He then raised the
issue on direct appeal, but the court of appegected Brown’s argument, finding that “the
protective sweep did not taint the issuance of gaech warrant and that the circuit court did not err
when it denied Brown’s motion to suppres$d. at 202. Brown does not argue that the suppression
hearing was unfair or that he was limited in the presentation of witnesses or other evidence.
Therefore, Brown’s Fourth Amendment will be dismissed.

2. Claim two: denial of right to counsel

Brown claims that he was denied his Sixth &mdment right to assatce of counsel when
the trial court found that Browwvaived his right to counsel kasking for the removal of his
attorneys. The state habeas court found that Breamed this claim by pleading guilty. (Dkt. No.
12-4 at 2.)

Brown’s claim is based dRaretta v. California 422 U.S. 806 (1975), which held that an
accused has a Sixth Amendment right to conduct his own defense, provided that he knowingly and
intelligently forgoes his right to counsdt. at 835. Most federal circuit courts, including the
Fourth Circuit, “treat darettachallenge exactly like anylwér non-jurisdictional challenge,

holding that a defendant waivkis self-representation claiby entering a knowing and voluntary



unconditional guilty plea."Werth v. Bell 692 F.3d 486, 495 (6th Cir. 2012) (collecting cases
includingUnited States v. Moussao6P1 F.3d 263, 279-80 (4th Cir.2010)). Wrerth the Sixth
Circuit recognized that only one federalict—the Ninth Circuit—along with a number of
California courts, have helddha defendant who pleads guiligconditionally maystill maintain a
Farettachallenge on appeald. at 496 (citingUnited States v. Hernande203 F.3d 614, 62627
(9th Cir. 2000)). This disagreement, the cousismned, demonstrates that “fairminded jurists could
(and do) debate whether a defantiwaives his right to self-representation by entering a knowing
and voluntary unconditional plea. Under AEDPA, this is enoudyh.{citing Harrington, 526 U.S.
at 101). So, too, it is here: theast court’s conclusion that Brawvg guilty plea foreclosed his
Farettachallenge did not violate clearlytablished Supreme Court precedent.

3. Claim three: ineffective assistance of counsel

In these claims, Brown makes the followirgsartions regarding the performance of his
counsel:

a. Attorney “failed to investigate ater discovery was made available to her”

The state court found that the “record, inchglthe transcript of a May 27, 2015 hearing
when [attorney] Commander still represenpetitioner, and a hearing on June 23, 2015,
demonstrates counsel ‘spent numerous hours in the Commonwealth’s attorney’s office’ over at least
five visits reviewing the Commonwealth’s ¢ (Dkt. No. 12-4 at 2—-3.) Also, Brown did not
“specify what counsel failed favestigate nor does he specifyattevidence he expected counsel
to have obtained.”1d. at 3.) Thus, the court found tHatown “failed to demonstrate that
counsel’s performance was deficient or that thegereasonable probability that, but for counsel's
alleged errors, he would have pleaded not guilgylal have proceeded to trial, and the outcome of

the proceedings would have been differentd. (citing Hill v. Lockhart 474 U.S. 52, 59 (1985).)



In response to the motion to dismiss, Braavgues that further ingégation would have
discovered that officers conducted an illegal search before seekeaych warrant. (Pet’r's Resp.
14, Dkt. No. 17.) This evidence, according to Bnpwould have further sutantiated that officers
used a protective sweep as a fishing expeditbdind evidence in violation of the Fourth
Amendment. Ifl.) Thus, Brown argues that he would haweceeded to trial instead of accepting
the guilty plea. If.) Brown offers no specific details evidence, only speculation about what
further investigation would hawencovered and the effect okdbvering this unknown evidence.
Moreover, Brown does not counter the state court’s reasoninBrib\ah’s counsel spent numerous
hours reviewing files. UnderéhH'double-deference” standard tb@urt must apply, there is a
“reasonable argument that counsel satisfigttklands deferential standard.Morva, 821 F.3d at
528.

b. Attorney allowed an “external impediment” to preclude Brown from
constructing a defense

The state court found that Brown did not “itignthe defense he ould have constructed,
but for counsel’s inability to receive collect calls when she was out of the office or to visit him
during inclement weather, nor does he articulatatwbunsel could have done to overcome these
impediments.” (Dkt. No. 12-4 at 3.) Brown emphasizes that he had difficulty communicating with
his counsel on numerous occasions, caushrgakdown in communication which adversely
affected her preparation for the suppression heaagn preparing for trial. (Pet’r's Resp. 15.)
As in state court, Brown does not identify the evidence or line of defense he would have cultivated,
much less demonstrate how it would have been safide The state court’s rejection of this claim
was not contrary to or amreasonable application $frickland

c. Attorney failed to raise a speedy trial objection

The state court explained that Brown “appéearassert that counsel should have objected

when, after a December 16, 2014 suppressionrgadhie trial was set fQune 23, 2015.” (DKkt.

8



No. 12-4 at 4.) After recounting the procedural history of Brown’s pretrial proceedings4—6),
the state court explained that Brown did igeintify any grounds upon which counsel could have
objected to the trial date, “nor does he identify any reason why eowosld have wished to do so,
given petitioner’s request for co-counsel arglltkelihood that Phillips would require time to
familiarize herself with the case. Similarly, petitioner fails to articulate any prejudice resulting from
the continuance.” Id. at 6.)

Brown argues that he is attacking the validifyhis conviction because his attorneys did not
properly assert and preserve $ieedy trial rights. (Pet'r's Resp. 19.) The continuances in
Brown'’s case, however, were caused by Brown, was constantly sparring with his attorneys,
forcing them to withdraw or obtain co-counséh August 2014, for example, the Commonwealth
explained to the trial court that “speedy trial was not an issue because of petitioner’s actions in
requesting two prior appointed lawyers to withdraw.” (Dkt. No. 12-4 at 5.) In addition, the
following occurred at a May 2015 motions hearing:

At the beginning of the hearing glfCommonwealth asked the court to
consider several pro se motions petitioner had filed and ‘some issues
with the defendant’ that Commander washto address first. The court
informed petitioner it would not consider his pro se motions because
he had counsel, then inquired off@mander if she wished to have co-
counsel appointed, given the numbé charges then pending against
petitioner. Commander advised the court she did not feel a need for
co-counsel but petitioner was ndatisfied with Commander’'s
representation and ‘feels thatete needs to be co-counsel.’
Commander also asked that thearing on the Commonwealth’s
motion in limine be continued. Th®urt agreed to appoint co-counsel
and appointed PhillipsThe court advised petitioner that the speedy
trial clock had not run as petitioner had either agreed to every
continuance or had done somethinguse the case to be continued,
that co-counsel was being appointettl the case was being continued

to June 23, 2015, but if co-counsel was not available, the continuance
would not be charged against the Commonwed&ttitioner indicated

he understood and stated, ‘I thought Iveen waiving my speedy trial.’

(Dkt. No. 12-4 at 5-6 (emphasis added).)



Brown argues that the record does not estabilishhe waived his right to a speedy trial
(Pet'r's Resp. 17), but the facts set forth in the state court’s opinion, “presumed to be correct,” 28
U.S.C. 8§ 2254(e)(1), in federabuart, clearly demonstrate that Brovagreed to the continuances,
and Brown has not met his “lden of rebutting the presumption of correctness by clear and
convincing evidence,id. Thus, the state court’s resolutiontbfs claim was not based on an
unreasonable determination of faictdight of the evidence presente the state court proceeding.
Nor was it an unreasonable applicatiorStrficklandfor the state court to find that counsel was not
ineffective in failing to raise a speedy trial olifjen when the delays were caused by Brown’s own
conduct!

d. Attorney subpoenaed record for incorrect phone number

The state court rejeetl this claim undestricklands prejudice prong, reasoning that Brown
did not “articulate what information he hoped to glean from these phone records, state that he did
not eventually obtain this information, or idewytédny other specific prejudice stemming from this
alleged error.” Id. at 7.) In response, Brown argues ttfidlhe correct phone records were
subpoenaed, the records would have revealedtre of the phone recordings the Commonwealth
was proposing to use at trial were connected oMt (Pet'r's Resp. 21.) Thus, the phone records
would have been suppressed as inadmissibleBeoswin would have proceedéo trial instead of
pleading guilty. Id. at 22—23.) Brown’s argument is mesgeculation, unsupported by any factual
evidence which undermines the state coug&soning that foregoing a guilty plea was not
reasonably probableSee Lowery v. Warde@ivil Action No. 9:09-2352-CMC-BM, 2010 WL

2347033, at *5 (D.S.C. May 20, 2010) (tRener has also failed to show that, even if his counsel

L In a related claim, Brown argues that he asked @wtsllips to move to dismiss on speedy trial grounds,
and Phillips provided him with unspecified false information. The state court denied this claimel@lc#ligs did not
“articulate the nature of the false information with which Phillips allegedly provided him or to idangifyesulting
prejudice.” (Dkt. No. 12-4 at 7.) For many of the same reasons, this adjudication was not based on an unreasonable
determination of factors or an unreasonable applicati@tratkland

10



had further investigated, he would not have proceeded with the guilty plea. To the contrary, other
than his own unsupported speculation, Petitioneoffased no evidence to show how any further
pre-trial investigation would va helped his case.”). Such speculation does not establish the
absence of any reasonable argument that Brown still would have pled guilty instead of proceeding
to trial.

4. Claim four: constitutional right to proceed pro se

Brown alleges that heas denied his right to proceedme without interference when his
standby counsel asked to speak witin before trial, advised him tccept a plea offer, and passed
him a note that read “take the plea.” The state court rejected this claim because Brown “failed to
offer a valid reason why he should not be bound bydmigesentation at trial &h his guilty plea was
voluntary and there is no evidence identifidpetitioner that would support the contrary
conclusion that the plea was involuntaryld. @t 8.) As noted above, the Supreme Court has held
that an accused has a Sixth Amendment right to conduct his ownelgfemgded that he
knowingly and intelligently forgoes his right to counge&dretta, 422 U.S. at 835, and most federal
circuit courts, including the Fourth Circuit, “treaFarettachallenge exactly like any other non-
jurisdictional challenge, holding thatdefendant waives his self-repentation claim by entering a
knowing and voluntary unconditional guilty pleaNerth 692 F.3d at 495. Thus, the state court’s
resolution of this claim is nobatrary to, or an unreasonablgpéication of, clearly established
federal law.

The state court also reasoned that the claioldchave been raised at trial and on direct
appeal, and, thus, is not cognizalne habeas corpus actioridd. Therefore, the claim is
procedurally defdted in federal courtSee Breard v. Pruetl34 F.3d 615, 619 (4th Cir. 1998) (“If

a state court clearly and expressly bases its dismissal of a habeas petitioner’s claim on a state

11



procedural rule, and that procedural rulevides an independent and adequate ground for the
dismissal, the habeas petitearhas procedurallgefaulted his federal habeas claim.”).
C. Certificate of Appealability

When issuing a final order adverse to 2284 petitioner, the court must issue or deny a
certificate of appealabilitySeeFed. R. Gov. § 2254 Cases 11(a)ceAtificate of appealability may
issue only if the movant has made a substantial showing of the denial of a constitutional right. 28
U.S.C. 8§ 2253(c)(2). The movant must shouat tieasonable jurists could debate whether the
petition should have been resolved in a differentmea or that the issues presented were adequate
to deserve encouragement to proceed furthelier-El, 537 U.S. at 338Slack v. McDanigl529
U.S. 473, 483—-84 (2000). In the context of a pdocal ruling, the movant must demonstrate both
that the dispositive procedural ruling is debatable and that the action states a debatable claim of the
denial of a constitutional rightGonzalez v. Thaleb65 U.S. 134, 140-41 (2012).

The court declines to issue a certificate of appealability because Brown has not made a
substantial showing of the denial of a constitutional right and reasonable jurists would not find the
court’s merits and procedunallings to be debatable or wrong.

[ll. CONCLUSION

For these reasons, the court will denpBn’s § 2254 petition, grant the respondent’s
motion to dismiss, and decline to issue a certificate of appealability. The court will issue an
appropriate order.

Entered: September 29, 2020.

A/W%ﬁ/&%/f
Elizabeth K. Dillon
United States District Judge
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