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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

LORENZA GERALD FEREBEE,
JR.,

Plaintiff, Civil Action No. 7:19¢cv00628
MEMORANDUM OPINION

)
)
)
)
V. )
) By: Hon. Pamela M eade Sar gent
)
)
)
)

WARDEN C. MANIS and
UNIT MANAGER Q. REYNOLDS
Defendants.

United States M agistrate Judge

Plaintiff, Lorenza Gerald Ferebee, {fFerebee”), is a Virginia Department
of Corrections, (“VDOC”), inmate currentlyoused at Wallens Ridge State Prison,
(“Wallens Ridge”). Ferebee has filed tlaigil rights action pursuant to 42 U.S.C. §
1983, against VDOC employees Wallens Ridlgarden C. Manis, (“Manis”), and
Unit Manager Q. Reynolds, Reynolds”), alleging that hbas been subjected to
cruel and unusual punishment in violatadrthe Eighth Amendment due to exposure
to mold. This case is before the courtaomotion for preliminary injunctive relief,
(Docket Item No. 24) (“Motion”). For theeasons stated below, the Motion will be

denied.

|. Facts

In his Amended Complaint, (Docket Itedo. 32), Ferebee seeks a declaratory
judgment, injunctive relief and damageslleging that the defendants were

deliberately indifferent to the danger posedhim by exposure to the environmental
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hazard of mold or black mold at WalleR#&dge. In his Amended Complaint, which
IS sworn to under penalty of perjury, Heee alleged that he was transferred to
Wallens Ridge on February 28019. Ferebee alleged tha spoke to both Manis
and Reynolds “about the Prison Conditions®Mbld” in his cdl, B-104, on March

28, 2019. Ferebee alleged thabld was all over his dlevalls, window and bunk.

In response to an Informal Complagamplaining of mold, filed on April 25,
2019, Reynolds responded on April 29, 2019, behad just cleaned the cell, and
Ferebee should let him knowhé needed additional cleagisupplies. Ferebee said
that he then filed a Regular Grievance@aming the mold in his cell. Warden Manis
responded that FerebeeGrievance was unfounded because the Maintenance
Department had inspected Ferebee’s asd found no evidence of mold. This
decision was upheld on appeal to the Redidwaiministrator. Ferebee attached his
requests for administrative remedies dhd VDOC'’s responses to his original
Compilaint. (Docket Item No. 1-1.)

Ferebee said that he spoke to Maggain on June 3, 2019, about “overall”
prison conditions. After that, Ferebee g#td he was moved tell B-101 and, then,
to cell B-102, where mold also existed. Fere alleged that lspoke to Manis again
on July 11, 2019, about the black mold in cell B-101.

Ferebee alleged that theold destroyed his photos and photo album, letters,
cards, books, clothes and blanket. Feeelseeks compensatory damages of $1
million, punitive damages of $500,000.06danominal, special and treble damages
and injunctive relief ordering that hed all prisoners beemoved from Wallens
Ridge.



In his Motion, which also was sworirerebee alleged @h he has been
exposed to mold and/or black moldWhallens Ridge cell8-104, B-101 and B-102
since February 26, 2019. Ferebee, agaieged that he spoke Manis regarding
prison conditions on March 28d June 3, 2019. Ferebesaaalleged that he spoke
to Reynold on July 11, 2019, and to VDOE4dlh Services Director McMillian on
July 20, 2019, about the “mold and/oatk mold” in Wallens Ridge. On July 11,
2019, Ferebee alleged thatstewed Reynolds the “prison condition(s) all over the
cell.” (Motion at 4.)

Ferebee alleged in the Motion thatdoeild “barely breath[e] most of the time
in my cell and while in the pod for pod recreation because | feel a shortness of breath
and my lung(s) be hurtingnd some time(s) | be couglyiup blood.” (Motion at 4.)
Ferebee alleged that there was a cradkerprison’s B Building foundation, which
ran from cell B-101 to B-108, and through whi@in water would travel into cells
B-104, B-101 and B-102. Ferebee statedtibabelieved” this crack was the source
of the mold in the B Building.

In an Affidavit attached to the MotiofDocket Item No. 24-2) (“Affidavit”),
Ferebee again stated that he “can baradgthife] and have a shortness of air and my
lung(s) be hurting, some time(s) | cougp blood.” (Affidavit at 2.) Ferebee also
stated that he spoke with Warden Maat®ut “Prison Condition(s) of Mold and/or
Blackmold” on March 28 andune 3, 2019, and spoiwth McMillian on July 10,
2019, and “notified” him of the “pre-exisiy” mold and/or black mold conditions at
Wallens Ridge. Ferebee also stated heaspoke with UniManager Reynolds on
July 11, 2019, about the mold and/or black mold.



Ferebee further stated that on Deceni8, 2019, Reynolds came into the B-
1 Pod with Correctional Sergeant Robeahd Correctional Officer Polly pushing a
cart with buckets of white a@nblue paint, a pole and pairollers. Ferebee further
stated that a Wallens Ridge maintenawoeker came into the B-1 Pod on January
30, 2020, on a “Big Moving Machine” andipted over the mold and/or black mold
on the ceiling close to cells 1-8, by thdéysport door and thenail and commissary
box, beside #6 and 7 pod phones and alibgepod television. Days before, he
stated, a maintenance workamnd supervisor came into the B-1 Pod and sprayed
bleach on the mold and/or black moldalkr the ceiling and took a towel and wiped
it off.

Ferebee stated that Wallens Riggsoner Kevon Williams, No. 1778880, on
March 19, 2019, swore undeath that he had been housg¢dVallens Ridge in cell
B-103 since May 12, 2017, ahd cell walls, windows anehetal bunk were infested
with mold and there was no air conditioningilliams claimed that staff and the
correctional officers would paint over the molde said that thenold affected his

laundry, clothes and bed linens.

Ferebee stated that Wallens Riggsoner Thomas Wade, No. 1055103, on
March 19, 2019, swore undeath that he had been housg¢dVallens Ridge in cell
B-103 since February 12, 2017. Wade said that black mold infected his cell walls,
windows and metal bunk because there mawentilation in the building. Wade
said breathing the mold was affecting hisds. Wade said that the mold problem

grew worse once the ventilation syt in the building shut down.

Ferebee stated that Wallens Ridgesgrer Lawrence Nolerven arrived at

Wallens Ridge on January 2Z5)19, and had been exposed to black mold since then,
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causing him shortness of breath as wetttssst tightening with daily headache and
eye irritation. Nolerven said he was exgdgo black mold awell as fecal matter
in D Building cell 220 and in B Building d4el12. He said that black mold was

“highly visible in numerous place(s) on the pod.”

Ferebee references the statemdotsWilliams, Wade and Nolerven by
exhibit number, but none of these originalosw statements have been filed in this

matter by Ferebee.

Ferebee also provided the court watlsopy of his Institutional Classification
Authority Hearing Report for a hearing held on January 7, 2[@2fcket Item No.
24-3.) This Report recommended that Be be transferred to Keen Mountain
Correctional Center, River North Correctib@anter or Sussex Il State Prison. This

transfer was disapproved by the @ahClassification Services.

Ferebee filed a motion to amend higuest for preliminary injunctive relief,
(Docket Item No. 56), which has been ahby the court. This motion to amend
references another “Affidavit;” however, adfidavit from Ferebee was attached to
that motion. That motion was not swounnder oath and, therefore, may not be

considered as evidence on the Motion. Noelet$s, in that motion, Ferebee alleged

that he was diagnosed with asthma by Wallens Ridge Dr. B. Mullens and prescribed

an inhaler. Ferebesleged that he experienced diness of breath, hurting lungs,
dizziness, lightheadedness, wheezind anughing up blood on occasion due to
being exposed to mold or black mold. Here asserted that neither he, nor any of
the defendants, was qualifiealdetermine the difference between mold, black mold
or mildew, but he said that he knewaththe “pre-existing known fungi” is an

environmental health hazardous prison condition at Wallens Ridge.
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In a sworn reply on the Motion, febee claimed that the nurses and
physicians at Wallens Ridgeere “acting to cover uphis complaints about the
effect breathing mold had on his body by not documenting these complaints in his
health records. Ferebee attached séveseeipts for the purchase of items of
personal property and Persoifabperty Request Forms to his reply. (Docket Item
No. 40-1 at 1-6.) Ferebee also attacheldevel Il Response tBegular Grievance
No. WRSP-20-REG-00067, on which th&irector of Offender Management
Services noted that Fereblead been approved for tragsfto a Security Level 4

facility when bed space became avakal§Docket Item No. 40-1 at 7.)

Ferebee has filed a second Affidavitthwihe court, (Docket Item No. 54)
(“Second Affidavit”), in which he statetthat the “fungi” in Bulding B at Wallens
Ridge had to be mold and not mildewchase it returned every time it was painted
over. He stated that Defendant Quinn kald him that the dngi was mildew and
not mold. Ferebee stated that Quinn saad, tii he reported thahere was mold in
the building, “B1 Pod will not be suitable for offender(s) to live....” (Second
Affidavit at 3.) Ferebee stated that Aed several other inrtes had complained

about the mold, but it had never been properly investigated.

Ferebee stated that he had been diaghwsth asthma aftene had filed an
Informal Complaint alleging that the Meail Department was trying to “cover up”
his medical concerns over mold exposulFerebee stated that Wallens Ridge
physician Dr. B. Mullins diagnosed him witlsthma due to mold exposure and
prescribed an inhaler. Ferebee, agawated that he suffered from shortness of
breath, hurting lungs, dizziness, ligh#tuedness, wheezing and coughing up blood,

and his personal propertyad been damaged.



Ferebee has provided a written staént from Wallens Ridge inmate Kevon
Williams, signed under penaltyf perjury. (Docket ItenNo. 54 at 11-12.) In this
statement, Williams said he had been leouis the B-1 Building at Wallens Ridge
since May 12, 2017. Williams said his cellsvanfested with mold.” (Docket Item
No. 54 at 12.) Williams said the mold walecting his laundry. He said the mold
had been a problem since he had been hgusithe B-1 Building. He said that the
staff “try to paint over it so it would @k[] like nothing.... (Docket Item No. 54 at
12.)

Ferebee has provided a written stagatfrom Wallens Ridge inmate Thomas
Wade, signed under penalty pérjury. (Docket ItemNo. 54 at 13-14.) In this
statement, Wade said he had been housirgll 103 in the B Building at Wallens
Ridge since February 2017. Wade said thate was black mold on his cell walls,
windows and metal bunk due t@aving no ventilation in the building. He said
breathing the mold was affecting his lun@&de said the problem had grown worse

since the building’s ventilation system continues to shut down.

Ferebee has provided a written stagatmfrom Wallens Ridge inmate Brian
Butts, signed under penalty ofrpey. (Docket Item No. 54 at 15.) Butts said that
he was housed in cell 102 in the B Builgiat Wallens Ridgesnd he previously
had been housed in cell 101. He said thate was so much mold in cell 101 that it
spread throughout his personal clothing, lettard legal mail. Heaid the mold is
the reason he was moved fraell 101 to cell 102, but heislahere was black mold
in cell 102. Butts stated, “Thecility tried to cover it upith white paint. But the
black mold is showing itself to be strongkan anything they can attempt to cover

it up with.” (Docket Item No. 54 at 15.Butts said the mold was plain to see



underneath the beds and on the cell wallss&lé that his cellvas “uncomfortable,

unpleasant and unlivable.” (Dioet ltem No. 54 at 15.)

Ferebee has provided a written staént from Wallens Ridge inmate
Lawrence Roberson, signedden penalty of perjury. (Bcket Item No. 54 at 16.)
Roberson said that he arrdvat Wallens Ridge in Jamya2020 and, since then, had
been exposed to black mold. He said this exposure caused him shortness of breath,
chest tightening and headaches. Robessath he had been housed in cells B-112
and D-220. He said that black mold waggtiy visible” in numerous places in the
pod. (Docket Item No. 54 at 16.)

In response to the Motion, the deflants have filed an Affidavit from
Reynolds, (Docket Item No. 35-1) (“ReynoldSffidavit”). In this Affidavit,
Reynolds stated that VDOC records showed that Ferebee had been incarcerated at
Wallens Ridge since February 27, 2019.4d&l that Ferebee was housed in cell B-

104 until July 3, 2019, when he was movedell B-101. Ferneee was moved from
cell B-101 to cell B-102 on Augudb, 2019, where he remained.

Reynolds Affidavit states:

During the summer of 2019, a project to replace the roofing at Wallens
Ridge was underway. During the opess of roof removal and
replacement, increased moistureswatroduced into B-1 housing unit
which resulted in mildew in multipleells, including Ferebee’s cell, and

in the pod office. The cells on the outside wall of the housing unit were
primarily affected. The wall anthe foundation are not cracked and
water was not entering the buildingdahgh the wall or floor as Ferebee
claims. | notified the Institutionabafety Officer and the issue was
addressed in August 2019. The mild was cleaned with mildew
resistant cleaners and every ceBHi was paintedncluding Ferebee’s
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cell. The products were ordered by Sefety Officerand | supervised
the cleaning and painting of the celldhe mildew was resolved after
the cells were cleaned and paint&d. my knowledge, there has been
no black mold in the cells or in any area at Wallens Ridge.

(Reynolds Affidavit at 2.)

Reynolds also stated that Ferebee rehlapproved for transfer to a Security
Level 4 facility on Marb 17, 2020. A copy of the ICA Hearing Report

recommending this transfer idathed to Reynolds’s Affidavit.

The defendants also have providedAdfidavit from C. Collins, a registered
nurse at Wallens Ridge. (Docket Item 186-2) (“Collins Affidavit”). Collins stated
that a review of Ferebee®OC medical records indicateéldat his primary medical
concerns since arriving at Wallens Ridggd been facial acngnd hypertension,
Collins stated that he had not beemrsdy medical staff for “any complaints
regarding breathing problems, shortneslrefth, hurting lungs, coughing up blood
or mold/mildew in his housing unit.” (Collin&ffidavit at 1.) Collins attached copies
of the relevant portion of Ferebee’s medical records to her Affidavit. A review of
these medicals shows no complaints of expotumold or mildew or any breathing
problems. (Collins Affidavit at 3-10.)

The defendants also have prowddan Affidavit from T. Townsend, a
registered nurse and the Director of Niigsat Wallens Ridg€Docket Item No. 59-
2) (“Townsend Affidavit”). Townsend stad that she had reviewed Ferebee’s
VDOC medical progress notes from April 202Ghe date of her Affidavit, August
6, 2020. Townsend said that these notesved that Ferebee waeen during sick

call for a complaint of shortness of breath on May 8, 2020. The nurse noted that,
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when she arrived at Ferebee’s cell ddeetebee was workingut and showed no
difficulty breathing. The nurse noted tlr@rebee had a steadytgand he was alert
and oriented with no signs of distressskapillary refill time was less than two

seconds. The nurse refatriéerebee to the physicifor further assessment.

According to Townsend, Ferebeesaseen by a physician on May 18, 2020,
for complaints of shortness of bredir one year with cough and blood. The
physician noted that Ferebbad no fever and a negative history for lung disease.
The physician noted that Ferebee’s lungs vebear, and he orded a chest x-ray.
He also prescribed an inhaler. Aeshx-ray was conductexh Ferebee on June 4,
2020. On June 8, 2020, Dr. Mullins found tRatebee’s chest xyahowed that his
lungs were clear and withnormal limits. Ferebee waDr. Mullins for blood work

on June 18, 2020, with follow up in one month.

Ferebee saw Dr. Mullins for followp and hypertension chronic care on July
16, 2020. Ferebee had no compis. Townsend said that, according to the record,
Ferebee continued to use hikater as needed due to b@mplaints of shortness of
breath. She said that the medicatards showed that Ferebee had voiced no

complaints since May 18, 2020.

The relevant medical records westdtached to Townsend’s Affidavit.
(Townsend Affidavit at 4-8.)

The defendants also have filedSupplemental Affidavit from Reynolds.
(Docket Item No. 59-3) (“Reynolds Supplent@nAffidavit”). In this Affidavit,
Reynolds stated that since signing his eaAiidavit on April 3, 2020, he had not

received any new offender complaints mefjag mold or mildew in the Wallens
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Ridge B-1 Housing Unit or in individual cellble also stated that he was not aware
of any continuing issues concerning mildemold or black mold. He stated that
Ferebee was no longer housed in the Belising Unit and was moved to the C
Building on May 20, 2020, to the C-6 Housing Unit.

[1. Analysis

“The law is well settled that fedenajunctive relief is an extreme remedy.”
Smmons v. Poe, 47 F.3d 1370, 1382 {4Cir. 1995). Furthermore, a preliminary
Injunction is considered “an extraordigaemedy involving the exercise of a very
far-reaching power, which is to be apgli®nly in [the] limited circumstances’
which clearly demand it.Direx Israel, Ltd. v. Breakthrough Med. Corp., 952 F.2d
802, 811 (# Cir. 1991) (quotingnstant Air Freight Co. v. C.F. Air Freight, Inc.,

882 F.2d 797, 800 (BCir. 1989)). The party seeking entry bears the burden to
establish that these factors support granting a preliminary injunction: (1) the
movant’s likelihood of succeeding on thentseof the action; (2) the likelihood of
irreparable harm to the movahpreliminary injunctive relief is denied; (3) that the
balance of equities tips in the movant'sdg and (4) that an injunction is in the
public interestSee Di Biase v. SPX Corp., 872 F.3d 224, 230 {4Cir. 2017) (citing
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008)).

As stated above, the Motion before ttourt seeks the entry of preliminary
injunctive relief ordering that Ferebee and all prisoner be transferred out of Wallens
Ridge. Based on the evidence currently befloeecourt, | find thaFerebedas failed
to establish that the entry of any pralary injunctive reliefis appropriate. The

evidence before the court has not shovat ferebee is likelyo suffer irreparable
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harm if the requested injuncévelief is denied. Ferebeesalhas failed to show that

he is likely to succeed dhe merits of his claim.

Ferebee claims that the defendants wletderately indifferent to the dangers
posed by his conditions of confinement. particular, Ferebee claims that the
defendants were delikaely indifferent to the danger posed to him by exposure to
mold or mildew in the B-1 Housing ltrat Wallens Ridge. The Eighth Amendment
to the U.S. Constitution not only prohibggcessive sentences, but it also protects
inmates from inhumane treatmemnidaconditions while imprisone&ese Williams v.
Benjamin, 77 F.3d 756, 761 (4Cir. 1996). To amount tdeliberate indifference, a
public official must have been personallyae of facts indicating a substantial risk
of serious harm, and the official must haaually recognized &existence of such
a risk.See Farmer v. Brennan, 511 U.S. 825, 837 (1994). “[D]eliberate indifference
entails something more than mere negligence, ... [but] is satisfied by something less
than acts or omissions for the very purposeausing harm or with knowledge that
harm will result.”"Farmer, 511 U.S. at 835.

Turning to the facts of Ferebee’s o, the defendants, through Reynolds’s
Affidavits, have admitted that there waperiod of time in 2019 when there was a
mildew problem in the B-1 Housing iWmat Wallens Ridge. Reynolds also has
provided evidence that this mildew pteim has been remedied. While Ferebee
disputes this, the evidence before thartghows that Ferebee no longer is housed
in the B-1 Housing Unit. Ferebee nowheused in the C-6 Housing Unit. While
Ferebee claims that he suffered injuryhie health from exposure to mold while
housed in the B-1 Housing Unit, Ferellees produced no medical evidence of any
physical injury caused by exposure to mold or mildew. In fact, the only medical

evidence before the court shows thatelbee complained on breathing problems on
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only one occasion -- May 18, 2020. The physician noted that Ferebee’s lungs were
clear, and he ordered a chegay, which subsequentshowed that Ferebee’s lungs
were clear and within normal limits. Whitee physician prescribed an inhaler for
Ferebee, he did not diagnasey particular medical condutn, and he did not provide

any expert opinion that Ferebee’s condition was caused by exposure to mold or

mildew.

Based on the above, the cbalso cannot find that the balance of equities tips
in Ferebee’s favor or that the entry oélpminary injunctive relief is in the public

interest.

Based on the above-stated reasons, | will deny the Motion.

ENTERED: September 18, 2020.

/sl @W@%@d@&mym@[

UNITED STATES MAGISTRATE JUDGE
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