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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

MICHAEL L. MARTIN,

Petitioner, Case No. 7:19CvEM

V. OPINION

HAROLD CLARKE, DIRECTOR, By: James P. Jones
United States District Judge

Respondent.

N N N N N N N N N N

Michael L. Martin, Pro Se Petitioner; Robert H. Anderson, Adsistant
Attorney General, €FICE OF THEATTORNEYGENERAL, Richmond, Virginia, for the
Respondent.

In this Petition for a Writ of Habeas Corpus under 28 U.S.C58, 2titioner
Michael L. Martin, a Virginia inmate proceeding pro se, contends his
confinement pursuant t@a 2017 judgmententered by the Circuit Court for
Pittsylvania County is unconstitutional. Upon reviewlrd tecord, | conclude that
therespondent’s Motion to Dismiss must be granted.

|. BACKGROUND.

Briefly stated, Martin claims that his trial attorney provided ieetif/e

assistance by failing to move for suppression of certain evidbased on alleged

Dockets.Justia.com


https://dockets.justia.com/docket/virginia/vawdce/7:2019cv00854/117624/
https://docs.justia.com/cases/federal/district-courts/virginia/vawdce/7:2019cv00854/117624/27/
https://dockets.justia.com/

Case 7:19-cv-00854-JPJ-PMS Document 27 Filed 09/01/20 Page 2 of 17 Pageid#: 379

Fourth Amendment violations. The Supreme Court of Virginiaddhe following
facts during Martin’s state court habeas corpus proceedings:!

The record, including the affidavit in support of the search warttaa
search warrant, the inventory and return for the search wannahe
police investigative reports attached to the petition . emahstrates
that on July 2, 2019RyneshalGreene reported to Danville police that
[Martin] had assaulted héwrice withinrecent days at her apartment on
North Hills Court in Danville. Greene reported that [Martin] liwveith

her and that [he], a convicted felon, had several weagounsterfeit
money, and other contraband, including items from regehicle
theftsin “the area andalso inthe county,” in her apartment. Greene
reported shewvas afraid of [Martin] and that hevas forcing herto
commit crimeswith him. She reported [he] was breaking into cars and
stealing items, using stolen credit cards purchase items, and
producing counterfeit currency. She also identified herself and
[Martin] in photographs from a surveillance videdyich showedhem
leaving a Wal-Mart after using a stolereditcard to make purchases.

Greene consentetb a searchof her apartment and signed a
consent form, but Corporal RE. Chivvis, of the Danville Police
Department, obtained a search warrant anyway. The affidavitdor th
warrantwassigned by Chivvis andiitnessedy Magistrate Lauren M.
Clifford at 5:05 p.m. on July 2, 2015, and the warramais signedy
Clifford at 510 p.m. CorporaChivvis and Investigator A. Rouse, of
the Pittsylvania County Sheriff’s Office, both reported that afteéhe
search warranasobtaineda SWAT team secured the apartment and
the searchwarrant wasexecuted. Investigator \K. Jennings, of the
Danville Police Department, reported tlaapproximately 5:29 p.m.
on July 2, 2015, he assisted Chivvis, Rouse, and other offigars
executingthe searchwarrant that Chivvis had obtained. Chivvis,
however, noted on the inventoapdreturn for the searcwarrantthat
the warranthad beerexecutedat 5:00 p.m. on Julg, 2015. He also
noted on some individual evidence tags that the evidence had bee
collectedat5:00 p.m.

1 Factual determinations made by the state court are “presumed to be correct,” and
the petitioner has the burden of rebutting that presumption of correctness by “clear and
convincing evidence.” 28 U.S.C. § 2254(e)(1).
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Pet. Ex.98-99, ECF 1-1.

Based upon evidence obtained from Greene, the search on July 2a2@15,
subsequent investigation, a Pittsylvania grand jury retummgictments on August
17, 2015, charging that on or about June 4, 2015, Martin had commitedtnts
of grand larceny by taking property items worth more thatO$20m vehicles
belonging to two different individuals in that jurisdigtio This investigation also
triggered similar criminal charges against Martin in other Virginigsglictions,
including Danville and Martinsvillé and in the Danville division of this court.

The first attorney appointed to represent Mantithe Martinsville criminal
charges was a public defender named Andrew Hynes. On Februari @2Hg68es
filed a motion seeking to suppress certain evidence. Based @ictoun times
listed on various documents and evidence tags, Hynes attatedficers conducted
the search on July 2, 20Mithout having a search warrant in hantt. at 83-84,
ECF No. 1-2. This motion led Martin to believe that constihgl challenges to

that search were important to his fight against all of the chargeg\very officials

2 Martin’s § 2254 petition challenging his convictions in the Circuit Court for the
City of Martinsville is pending in a separate civil action in this court, Martin v. Clarke, No.
7:19CV00853.

3 The sequence of eventslevant to Martin’s claims is taken from his habeas
submissions and theecords of the Circuit Court for Pittsylvania County, the Court of
Appeals of Virginia, and the Supreme Court of Virgimiawell as the record of his federal
criminal caseNo. 4:16CR0MO05.
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from producing tangible evidence of the property items thatv&® accused of
stealing. Martin became dissatisfiedth Hynes’ representation and filed a bar
complaint against him, after which Hynes withdrew withoutiang his suppression
motion. But thereafter, Martin pressured every attorney appointathttwHocus
on suppression issues, contending that without theereedseized during the July
2, 2015, search, the serious charges against him would be dismidsad wwal.

In September and October of 2016, attorney Elmer Woodard wasegazpo
to represent Martin on his Pittsylvania and Martinsville chargésrtin submits a
copy of a letter he wrote to Woodard, dated October 10, 2016uadtistg the
attorney to move to suppress evidence from the Danville search. The letter advised
Woodard that in support of such a motion, Martin had obthidiscovery
information reflecting that iffthe affidavit used to get the warrant Officer Chivvis
made conclusory statements, left out times, made false statemenigotimaiion
is not detailed enough, [anthe warrant is overbroad.” Id. at 54. Martin advised
Woodard, “I made a copy for you and kept the original.” Id. Martin asserts in his
affidavit that he told Woodard in October 2016, to file a motion for a “Franks

hearing.”* Pet., Martin Aff., aB2-83, ECF No. 12.

4 In Franks, the Supreme Court held that

where the defendant makes a substantial preliminary showing that a false
statement knowingly and intentionally, or with reckless disregard for the
truth, was included by the affiant in the warrant affidavit, and if the allegedly
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Woodard advised Martin, however, that he saw no constialternors in the
Danville search that were relevant to the Pittsylvania case. Heddhat it would
be in Martin’s “best interest to plea to the two counts of grand larceny” there. Id. at
86. Woodard refused to obtain additional documents that Mastiglg in support
of aFranks hearingr suppression of evidence. These disagreements between client
and attorney provoked Martin to strike Woodard with hisfbase and to tell the
court that Woodard was lying when he said he had done everything his client asked
him to do See, e.qg.id. at 87.

In late November 2016, Martin informed the Pittsylvania ccuat he had
terminated Woodard’s representation, because the attorney-client relationship was
irretrievably broken. After conducting a hearing on December 6, 2B&6;ourt
denied Martin’s motion and indicated that Woodard had not moved to withdraw and
would continue aMartin’s attorney.

Martin’s case came on for trial in the Pittsylvania court on December 8, 2016.
After a jury panel was selected and sworn, Martin declaredteistion to enter an

Alford plea of guilty> The court conducted a plea colloquy. The prosecution

false statement is necessary to the finding of probable cause, the Fourth
Amendment requires that a hearing be held at the defendant’s request.

438 U.S. 154, 1556 (1978).

> North Carolina v. Alford, 40 U.S. 25, 38 (1970) (“In view of the strong factual
basis for the plea demonstrated by the State and A$fatdarly expressed desire to enter
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produced a written summary of the evidence. On the night of2land 3, 2015,
someone entered Vance Kiser’s unlocked pickup and removed numerous items of
personal property, credit cards, and cash, belonging to Kiser and hisaliied at
$1,806. Investigators obtained surveillance camera footage from tigoediff \Wal-
Mart stores, showing a black male and female using the Kisers’s credit cards to make
purchases in the early morning hours of June 3, 2@bJune 4, 2015, Lieutenant
J. T. Barrett noticed that someone had broken into his pittkigk at his home in
Pittsylvania County and that several tools, valued at $393.8& missing from
inside the truck. Some of Barrett’s missing tools were among the stolen property
items recovered during the search on July 2, 2015. Greend heé testified that
Martin forced her to steal items from #®victims’ vehicles and forced her tause
the stolen credit cards at Wal-Mart. The court determined Ntetin was
voluntarily entering his Alford plea, that it had adequatgifal support, and that he
was guilty of the two offenses charged.

The court sentenced Martio two ten-year terms of imprisonmemjth
fourteen yearsuspended. Martin’s direct appeal to the Court of Appeals of Virginia
was refused on Decemb&B, 2017. Martin did not pursue a subsequent appeal to

the Supreme Court of Virginia.

it despite his professed belief in his innocence, we hold that the trial judge did not commit
constitutional efor in accepting it.”).
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Meanwhile, on April 15, 2016, a federal grand jury in Danville metd an
Indictment charging Martin with possession of several firearmas\acted felon
and possession of counterfeit money. That case was continoexious times. On
January 29, 2®l Martin’s first trial attorney in the federal case, Randy Cargill, filed
a Motion to Withdraw as Martin’s counsel. Cargill indicated that Martin wanted
him to file a Motion to Suppress regarding the evidenaeden July 2, 2015, based
on the timing discrepancies in the record as to when the waissoied and when
they were executed. Cargill stdtthat he could not, in good faith and based on his
understanding of the law, argue for suppression of the evidence t@&s \Wks askig
him to do. Attached to the motion were copies of the arrest méatree search
warrant, and several evidence tags. The district jgetgeed Cargill’s motion and
appointed new counsel for Martin.

Martin’s second attorney in the federal case, Malcolm Doubles, reviewed
extensive discovery documents with Martin. Doubles prepared amsseking a
Franks hearing by attempting to show that Chivvis inetufdlse information in the
affidavit supporting the search warrant request, possibly withit@ntion to mislead

the magistraté. No Frankshearing was held, however. Ultimately, after Martin’s

6 This motion argued that the affidavit was misleading because Chivvis never
identified that he, personally, did not speak to Greene; the affidavit relates ambiguous,
conclusory statements from Greene; Chivvis stated that Greene identified Martin and
herself in surveillancerideo footage of two fraudulent credit card users at Wal-Mart,
although Greene was actually shown still photographs taken from such footage; conclusory
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case was assigned to a different prosecutor, the United States fooyand the
court granted, dismissal of the federal charges without prejudiceyof©2u2018.

Martin states that he made unsuccessful efforts to obtain afpiescovery
and other file-related documents from Woodard. Finally, Martin ledmplaint
against Woodard with the state bar. In September 2018, thebstatéirected
Woodard to provide Martin a copy of his full file, and he did so.

Instead, on February 7, 2019, Martin executed a state habeas pefjtion
that he then filed in the Supreme Court of Virgjrieecord No. 190197, raising

essentially the same claims that he presents in his federabmétith a detailed

statements in the affidavit (that Martin is a convictedrfelnd that he and Greene matched

the descriptions of the credit card fraud suspects) are not credited to Greene or Chivvis; the
affidavit did not include an attached sheet, although the form indicated that it should; and
the suspected offenses did not include any mention of counterfeit currency, but the warrant
listed counterfeit currency as a type of contraband for which officials were authorized to
search.

" As interpreted by the Supreme Court of Virginia, Martin’s three-claim habeas
petition raisedhe sub-claimsthat as counsel, Woodard was ineffective for failing to raise
the following supportive argumentthe time of the search of Greene’s apartment preceded
the time the magistrate executed the search warrant; when seeking entry to search, police
falsely advised Martin that they had a warrant and would kick down the door if he did not
admit them; although Greene had consented to a police search of the apartment, officers
forgot to bring the key Greene had provided; the affidavsupport of the search warrant
contained conclusory statements and omitted the times when the alleged crimes were
committed, making the affidavit insufficient to provide probable cause; the search warrant
was overbroad because it authorized officers to search for items unrelated to the offenses
it enumerated; some items seized, such as a toolbox, were outside the scope of the search
warrant and were not obviously contraband; the inventory and return for the search warrant
included bags and/or boxes afedit cards, computers, tools, and jewelry, instead of
providing a description of each individual item seized; the affidavit made misleading
statements about the requesting officer’s personal knowledge of events, about the part of
the surveillance video fiters showed to Greene, and about the veracity of Greene’s
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Order, the Supreme Court of Virginia refusddrtin’s petition on November 22
20109.

On December 11, 2019, Martin executed this Petition for & d¥iHabeas
Corpus under 28 U.S.C. 254. Liberally construed, his petition alleges the
following grounds for relief:

(1) Trial counsel provided ineffective assistance by inadelyuate

investigating the truthfulness of the affidavit used to iobta
search warrant executed by the Danville Police Department;

(2) Trial counsel provided ineffective assistance by not timely

requesting a hearing pursuant to Franks, and not moving to

suppress certain evidence; and

(3) As a result of the ineffective assistance in claims (1) and (2),
counsel had a conflict of interest.

See PetMem. 1, 24 61, ECF No. 1-2.The respondent has filed a Motion to Dismiss
and a Responserguing that Martin’s claims were untimely filed and are without
merit. Martin has respondéd the respondent’s filings, making thee matters ripe
for disposition.
Il. DISCUSSION
The one-year period of limitation for filing a habeas petitimler § 2254

begins to run on the latest of four dates:

description of Martin’s crimes and their timing; and Woodard had a conflict of interest
with Martin, as evidenced by Woodard’s failure to file motions about the alleged defects
in the search and&ure and by Martin’s VSB complaint against Woodard.
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(A) the date on which the judgment became final by the colclusi
of direct review or the expiration of the time for seeking such
review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution or lagfsthe
United States is removed, if the applicant was prevented from
filing by such State action;

(C) the date on which the constitutional right asserted wéaliyi
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of
due diligence.

28 U.S.C. § 2244(d)(1). The federal filing period is tolled, opéd, during the
time when a properly filed state pasiaviction proceeding is pending. See 28
U.S.C. § 2244(d)(2).

I conclude that Martin’s petition was untimely filed under § 2244(d)(1)(A).

After the Court of Appeals of Virginia refused Martin’s appeal petition on December
13, 2017, Martin had thirty days to appeal to the Supreme CoMirgihia. Va.
Sup. Ct. Rule 5:14(a)When he failed to do so by Janud®; 2018, his convictions
became final, and his federal habeas time clock under § 2244(d)(£gan bo run.
See Gonzales v. Thaler, 565 U.S. 134,-5M0(2012) (holding that when state

prisoner does not seek appellate review, judgment becomes fieal tivhe for

seeking direct review expires); Va. Code Ann. 8§ 1-210(c) (extgnihme to file
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action to next court business day when filing period emde&/eekend or holiday).
Martin’s one-year federal filing period expired on Januagy 2019.

On February 7, 2019, at the earliest, Martin executed and theriafiea
state habeas corpus petition in the Supreme Court of Virginia. 8ebéartin filed
this petition after the federal filing period had expired, haveits pendency did
not toll the filing period under § 2244(d)(2).hus,I must dismiss Martin’s § 2254
petition as untimely under § 2244(d)(1)(A), unless he demonstaatactual basis
on which to invoke another provision of § 2244(d)(1), or aorant equitable tolling.

Martin argues that his petition is timely filed under § 22%4(dD), based on
when he first discovered the factual basis for his claims. st¥taghat in March of
2018, Malcolm Doubles, the second attorney to representrhthedederal charges,
provided him his first complete set of discovery documemdsited to the search
warrant and its execution on July 2, 2015. Because he thaisedb all documents
related to his claims around March 1, 2018, Martin assertsthieabne-year
limitation period under 8244(d)(1)(D) should be calculated beginning on that date.
He is mistaken.

Section 2244(d)(1)(D) provides that the statutory filing perman be
triggered on the date whéthe factual predicate of the claim or claims presented
could have been discovered through the exercise of due dilijer&&.U.S.C.

8 2244(d)(1)(D). Martin tries to argue that he only discovered his curramsdla
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March 2018, when he obtained a full set of discovery documents. Possession of
desired documentation to support a claim, however, is not ¢fgekrior application
of § 2244(d)(1)(D). Rather, this provision centers on the dag@ Wartin, with due
diligence, could have discovered the facts on which the sldiemselves are based.
“Even after a prisoner has requested that his attorney take a certain action, a prisoner
still must exercise due diligence himself.” Gray v. Ballard, 848 F.3d 318, 323 (4th
Cir. 2017). Thus, if the prisoner received information suggekimtjabeas claim
prior to his trial, he had the opportunity to investigesdelier other facts relevant to
that claim and cannot invoke his belated discovery of sudh &scthe trigger for
calculation of his habeas filing period under § 2244(d)(1)(D). Id.

Clearly, Martin knew during his state court trial proceeditigg he had
personal conflicts with his attorneys. His submissioss kearly reflect that before
his plea hearing, by October of 2016 or earlier, he had knowlddgene grounds
for challenging the validity of the July 2015 search warrant hadseéarch itself.
Thus, he knew of and could have investigated and raisedamsscof ineffective
assistance concerning the Fourth Amendment search issues and ftloe @bn
interest issue well before February 2019, when he filed heslsédeas petition. On
the record, I cannot find that Martin’s filing date under § 2244(d)(1)(D) would be
any later than his filing date under § 2244(d)(1)(A). Moreover, Mas chot

allege any facts suggesting that he is entitled to stgttmting of the limitations
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period under 8§ 2244(d)(1)(B) (state-imposed impediment tmgfi or §
2244(d)(1)(c) (right newly recognized and applied retroactively), afiddl no
factual basis for tolling under these subsections.

An inmate’s § 2254 filing may warrant equitable tolling of the statute of
limitations only whenhe demastrates “(1) that he has been pursuing his rights
diligently, and (2) that some extraordinary circumstance stoodsirwhy and
prevented timely filing.” Holland v. Florida, 560 U.S. 631, 649 (2020kquitable
tolling is appropriate in those “rare instances where— due to circumstances external
to the partys own conduct— it would be unconscionable to enforce the limitation
period against the party and gross injustice would result.” Rouse v. Lee, 339 F.3d
238, 246 (4th Cir. 2003) (en banc).

Martin argues that he is entitled to equitable tolling eftthbeas filing period
because he was misled by a prison-provided packet of infammabout habeas
proceedings. See Aff./Reply to Ré&spr. Attach. 713, ECF No. 18-1. Martin
focuses on Footnote 3 of the packehich states, in part:

If no direct appeal was filed, the one-year statute of limiategins

running 30 days after the judgment of conviction was entetea@

direct appeal was filed, the one-year statute of limitabtegins to run

on the expiration of th®0-day period“within which [a petitioner]

could have filed a petition for a writ of certiorari from the UniBtdtes
Supreme Couttfollowing direct appeal, whether or not one was filed.

8 | have omitted internal quotation marks, alterations, and citations here and
throughout this Opinion, unless otherwise noted.
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Id. at 8 n3. Martin argues that this footnote misled him to believe tmaninety-
day period for seeking certiorari review applied, starting fiteerdate that the Court
of Appeals of Virginia refused his direct appeal, which if egale, would have
rendered the present action timely under § 2244(d)(1).

This footnote, however, did not describe Martin’s situation. Rule 13 of the
Rules of the United States Supreme Ceufiressly states that “[a] petition for a
writ of certiorari seeking review of a judgment of a lower state dbaitis subject
to discretionary review by the state court of last resontnisly when it is filed with
the Clerk within 90 days after entry of the order denying discrary review” U.S.
Sup. Ct. R. 13(1) (emphasis added). Martin did not take a secormqbeal from
the decision by the Court of Appeals of Virginia to the Sugr€aurt of Virginia.
Thus,the timing portrayed in the packet’s footnote could not apply directly to his
circumstances in calculating when his statutory habeas filenigd would expire.

Moreover, the habeas packet expressly warned a reader toodenhigsearch
or consult an attorney for legal advice about habeas malttetstes, “To determine
the date your statue began running, consult the te800.S.C. § 2244(d)(1).
Aff./Reply Respt Attach. 8 (emphasis added). The final two paragraphs of the
packet state:

Case law interpreting the habeas corpus statute is also constantl
changing. The foregoing is not intended to be exhaustiviatiea of

thelaw governing habeas corpus, but it is a starting paishduld not
be construed as legal advice.
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It is best to consult an attorney to determine whether any
subsequent changes to the law have occurred. It is also beastdtc

an attorney for help in the preparation and pursuit of your federal

habeas corpus petition.The River North Law Library strongly

recommends that you submit a request to speak with thautrostal

attorney prior to beginning any post-conviction litigation.

Id. at 13.

Essentially, Martin’s reliance on the habeas packet is a claim that the habeas
filing period should be equitably tolled, based on his agnorance of the law and
his reliance, to his dement, on legal materials provided to him by the prison’s law
library. This argument fails on the facts and the law. Martin’s own lack of legal
acumen and resources is not a factor not external to him. Iridegmcket advised
him to seek counsel and read the habeas statutes, ratherlyivan selely on the
packet.“[E]ven in the case of an unrepresented prisoner, ignorance of the law is not
a basis for equitable tolling.” United States v. Sosa, 364 F.3d 507, 512 (4th Cir.
2004) (citing Cross-Bey v. Gammad22 F.3d 1012, 1015 (8th Cir. 2003) (“[E]ven
in the case of an unrepresented prisoner alleging a lack okiegaledge or legal
resources, equitable tolling has not been warranted.”); United States v. Riggs, 314
F.3d 796, 799 (5th €i2002) (“[A] petitioner’s own ignorance or mistake does not
warrant equitable tolling. .””); Delaney v. Matesanz, 264 F.3d 7, 15 (1st Cir. 2001)

(rejecting the argument that a pro se prisoner's ignorance of thevdaanted

equitable tolling); Marsh v. Soares, 223 F.3d 1217, 122t (Cd. 2000) (same).

-15-



Case 7:19-cv-00854-JPJ-PMS Document 27 Filed 09/01/20 Page 16 of 17 Pageid#: 393

Stated differently, it is not extraordinary for a prisoner to be ignorahedatv and
to lack legal resources. As such, Martin is not entitled totagje tolling of the
statute of limitations because he mistakenly believechdeaonger time period to
file his § 2254 petition.

In rare circumstances, a habeas litigant can avoid the time bar andidhiave h
federal claims considered on the merits if he can show that failwengder his
habeas claims will result in a miscarriage of justice because he idyartoatent.
McQuiggin v. Perkins569 U.S. 383, 3934 (2013). “The miscarriage of justice
exception [to the federal statute of limitations for filing a habe&tign] applies to
a sevrely confined category: cases in which new evidence shows ‘it is more likely
than not that no reasonable juror would have convicted @tigomer].” 1d. at 394
95 (quoting Schlup v. Delo, 513 U.S. 298, 329 (1995)). Martin faijsint to any
new evidence supporting any colorable claim that he is &ctualocent of the
offenses for which he stands convicted, and | find no suppthe record for such
a finding? Thus, the miscarriage of justice exception cannot extisein’s

untimeliness.

® Martin repeatedly asserts his innocence, but he does not present any new evidence
that would make it more likely than not that no reasonable juror would find him guilty of
the charged offenses. Moreover, even if Martin had succeeded in suppressing the items
recovered during the search, the Commonwealth could have pikgestienony from
Greene and from the victims, Kiser and Barrett, about the offense conduct and missing
property items. Thus, | cannot find that Martin has made a colorable showing of actual
Innocence to warrant equitable tolling.
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lII. CONCLUSION.

For the stated reasons, | conclude Maittin’s federal petition was not timely
filed under any subsection of § 2244(d)(1) and that he hastablished any ground
for equitable tolling. Therefore, | will grant the Motion to Dismni

A separate Final Order will be entered herewith.

DATED: September 1, 2020

/sl _BMES P.JONES
United States District Judge

Furthermore, even if Martin had timely filed his § 2254 petition, | could not grant
habeas relief here. Simply stated, I cannot find that the Supreme Court of Virginia’s rulings
on his habeas claims represent unreasonable applications of established federal law or that
they were based on an unreasonable determination of facts. See 28 U.S.C. § 2254(d). For
the reasons stated by the Supreme Court of Virginia, | also conclude that Martin has not
presented facts showing (a) that counsel provided deficient representation when concluding
that the Fourth Amendment motions Martin demanded were not part of an effective trial
strategy in thePittsylvania case, or (b) that pursuing such motions would have created a
reasonable probability of a different outcome in the trigde Strickland v. Washington,
466 U.S. 668 (1984frequiring such showings for successful federal habeas claims of
ineffective assistance of counsel)
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