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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION
DAVID WEST DIXON CASE NO. 7:19CVv00867

Petitioner,

V. MEMORANDUM OPINION

J.C. STREEVAL, WARDEN, By: Hon. Glen E. Conrad

)
)
)
)
)
)
) Senior United States District Judge
Respondent. )
David West Dixon, a federal inmate proceeding pro se, filed this action as a petition for a
writ of habeas corpus under 28 U.S.C. §2241. Dixon asserts that he is being held

unconstitutionally and challengesstcareer offender status under United States v. Wheeler, 886

F.3d 415 (4th Cir. 2018), cert. denied, 139 S1G18 (2019) (allowing 8§ 2241 challenge to federal
sentence as imposed). Upon review of the mctire court concludes tha lacks jurisdiction
over the petition.

l.

Dixon is currently confined at the United States Penitentiary Lee County, located in this
judicial district. Pursuant ta judgment entered in Case No. X838 in the United States District
Court for the District of Minneda, Dixon stands convicted of omeunt of aiding and abetting
bank robbery, in violation of 18 U.S.C. 88 2 and 2113(a). Based on Dixon’s prior convictions, the
Court determined that hgpualified for an enhanced sentence under the career offender provision
of the United States Sentencing Guidelines $3.G.” or “Guidelines”), 8 4B1.1. On November
22, 2010, the Court sentenced Dixon to a terl22 months of imprisonment. Dixon’s appeal

was denied._See United States v. Dixon, 650 F.3d 1080 (8th Cir. 2011). He did not seek further

review. Dixon then filed a motion to vacate, correct, or set aside his sentence pursuant to 28 U.S.C.

§ 2255, which the district court denied. ité States v. Dixon, Civil No. 12-1914, 2013 WL
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1408577 (D. Minn. Apr. 8, 2013). Dixon subsequenillgdf an application to file a second or

successive motion to vacate, based on the Sup€nrt’'s decision in Johnson v. United States,

576 U.S. 591 (2015). The court of appeals dettiedapplication._Dixon v. United States, Case

No. 15-3972 (8th Cir. 2016).

Dixon filed the current petition on DecemI#3, 2019. Respondent has moved to dismiss
the petition on the grounds that the court lacks jurisdiction over the petition and that the petition
fails to state a claim upon which relief can barged. Dixon has filed a reply in opposition. Thus,
the matter has been fully biggl and is ripe for disposition.

Il.

A federal prisoner bringing a claim for rdli'om an allegedly illegal conviction or
sentence must normally do so in a § 2255 motidharsentencing courSection 2255(e) provides
that a 8§ 2241 habeas petition raising such a clamall'siot be entertained if it appears that the
applicant has failed to apply forlief, by motion, to the court which sentenced him, or that such

court has denied him relief, usk it also appears that the remedy by motion is inadequate or

ineffective to test the legality dfis detention.” 28 U.S.C. § 22%j((emphasis added). The fact

that relief under 8§ 2255 is barred proceduraliyy the gatekeeping requirements of 8 2255 does
not render the remedy inadequateneffective. _In re Jones, 226 F.3d 328, 332 (4th Cir. 2000);

see also Cradle v. United States, 290 F.3d 536, 538-39 (3d Cir. 2002) (“It is the inefficacy of the

remedy, not the personal inability to use it, isadeterminative. Sean 2255 is not inadequate
or ineffective merely because the sentencing court does not grant relief, the one-year statute of
limitations has expired, or the petitioner is unable to meet the stringent gatekeeping requirements

of the amended § 2255.%).

1 The court has omitted internal quotation marks, alterations, and/or citations herecamyhdbt this
opinion, unless otherwise noted.



Several circuit courts of appeals, including the Fourth Circuit, have held that the last phrase

in § 2255(e), known as the “savings clausejirsdictional. Wheeler, 886 F.3d at 424-25 (citing

Williams v. Warden, 713 F.3d 1332 (11th Cir. 2013)). In other words, the savings clause

“commands the district court not to entertair@ 2241 petition that raises a claim ordinarily
cognizable in the petitioner’s first § 2255 motion except in exceptional circumstances.” Id. at 425.
In Wheeler, the Fourth Circuit established a sgsiclause test for atiedly erroneous sentences.
Id. at 429-30. The Court held that § 2255 is inadeqgaatkineffective to test the legality of a
sentence when the following requirements are met:
(1) at the time of sentencing, settled law of this circuit or the Supreme Court
established the legality of the senten(®; subsequent to the prisoner’s direct
appeal and first § 2255 motion, the afoegrtioned settled subsitive law changed
and was deemed to apply retroactively on collateral review; (3) the prisoner is
unable to meet the gatekeeping provisioh§ 2255(h)(2) for second or successive
motions; and (4) due to this retroactiveanpe, the sentence now presents an error
sufficiently grave to beekmed a fundamental defect.
Id. at 429; see also Jones, 226 F.3d at 333-34 (sdtintly similar factors for challenges to
convictions). Thus, unless Dixon demonstrates that he can satisfy the Wheeler test, the savings

clause does not apply, and this court has rmwér to act” on his § 2241 claim. Wheeler, 886

F.3d at 425; see also Rice v. Rivera, 617 F.3d 802, &b 2010) (“Juristttional restrictions

provide absolute limits on a court’s power to hear and dispose of a case, and such limits can never
be waived or forfeited.”).

In his petition, Dixon contests the enhancemeihis sentence as a career offertder.
Specifically, he argues that under the First Step Wis aiding and abetting robbery offense is no

longer a crime of violence and, therefore, thhert cannot consider him a career offender under

2 In essence, Dixon alleges that his sentence was unlawfully enhanced under the career offender guideline.
However, he has not attempted to show any grounds to raise such a claim in a § 2241 petition, rather timainat sente
or on direct appeal.



the “force” or “element” clause of the Guidelines’ definition of crime of violence, § 4B1.2(a)(1).
Next, he claims that his sentenas a career offender is fundamentally defective and that he was
sentenced improperly under 8§ 4B1.2(a)(1).

Pursuant to § 4B1.1(a):

A defendant is a career offender if (1) the defendant was at least eighteen years old

at the time the defendant committed the instdiiense of conviction; (2) the instant

offense of conviction is a felony thategther a crime of violence or a controlled

substance offense; and (3) the defendastdtdeast two prior felony convictions

of either a crime of violence or a controlled substance offense.

U.S.S.G. § 4B1.1(a) (2009). At the time of Dixon’s sentencing, 8§ 4B1.2(a) provided:

The term “crime of violence” means any offense under federal or state law,
punishable by imprisonment for a term exceeding one year, that --

(1) has as an element the use, attempted arsthreatened use of physical force
against the person of another, or

(2) is burglary of a dwelling, arson, ortertion, involves use of explosives, or
otherwise involves conduct that preseatserious potential risk of physical
injury to another.

Id. 8 4B1.2(a)® The “otherwise” clause afubsection (2) is known as the “residual clause.” See

United States v. Beckles,  U.S. _, 137 S. Ct. 886, 891 (2017).

As noted above, the court may not enterfaixon’s § 2241 petition unless he can satisfy

the conditions set forth in Wheeler. See Asar v. Travis, No. 6:20-cv-00394, 2020 WL 1099391,

3 Section 4B1.2(a) now reads:

The term “crime of violence” means any offense under federal or state law, punishable by
imprisonment for a term exceeding one year, that—

(1) has as an element the use, attempted use, or threatened use of physical force against the
person of another, or

(2) is murder, voluntary manslaughter, kidnapping, aggravated assautiidefsex offense,
robbery, arson, extortion, or the use or unlawful possession of a firearm described in 26
U.S.C. § 5845(a) or explosive material as defined in 18 U.S.C. § 841(c).

U.S.S.G. § 4B1.2(a) (2018).



at *5 (D.S.C. Feb. 10, 2020) (“To trigger theviems clause of § 2255(e) and proceed under 8

2241, the petitioner must meet the savings clasasecontemplated lonited States v. Wheeler

(challenges to sentences) or In re Jones (aigdie to convictions).,yeport and recommendation

adopted, 2020 WL 3843638 (D.S.C. July 8, 2020). “i ane of the requirements is not met, the
court is deprived of jurisdiction and may not entertain the petition to begin with.” Ledezma-

Rodriguez v. Brecken, No. 7:18-cv-00268, 2048 4644556, at *2 (W.D. Va. Sept. 24, 2019)

(quoting_ Wheeler, 886 F.3d at 425). Dixon carmeet Wheeler’s requirements to proceed with

his § 2241 petition under the “savings clause,” 28 U.S.C. § 2255(e).

Dixon attempts to bring the petition within Wheeler's ambit by way of the First Step Act
of 2018, which Dixon states “will eventually lpetroactive.” (ECF No. 1 at 16.) Among other
changes, the First Step Act “increases thewmhof Good Time prisoners can earn from 47 days
per year, to 54.” (Id.) Dixon states that prisore@msvicted of violating 18 U.S.C. 8§ 2 and 2113(a)
“are not listed as inelig[i]ble prisoner[s] to earn Time Credits” due to having committed crimes of
violence. (Id.) Thus, Dixon claims, “under the Figep Act . . . Dixon’s offense is no longer a
crime of violence, therefore the court cannot a&rshim a career offender under the Force or the
Element clause’s [sic].” _(Id. at 17.)

Dixon’s argument reads too much into the First Step Act. The fact that the Act excludes
offenders who commit certain crimes from quatify to earn additional good time credits does
not change the definition of “crime of violence” in another statute or in the Guidelines. Dixon
simply cannot redefine the meaning of “crimevailence” in this manner so as to demonstrate a
defect in his sentence under the caredenofer Guidelines. Therefore, Dixon has not
demonstrated a change in substantive law, made retroactive to cases on collateral review, as

required to satisfy Wheeler’s sew condition._See Wheeler, 886 F.3d at 429.



Dixon’s other grounds, which the court addrestegether, also fail to meet Wheeler's
conditions. Dixon argues that his sentence is “fundamentally defective as a career offender.” (ECF
No. 1 at 20.) He also contends that he didquadify for sentencing as a career offender under the
force or element clause of U.S.S.G. § 4B1.2(a)(Ild. at 22.) In these claims, Dixon appears to
argue that his sentence must be vacated beeapseion of § 4B1.2(a)’s definition of crime of
violence, the “residual clauseywas thereafter found to be unconstitutionally vague. See, e.g.,
Johnson, 576 U.S. at 606 (holding that the neamytidal residual clause of the definition of
violent felony in the Armed Career Criminal Act (“ACCA”) was unconstitutionally vague).

Although Dixon refers to 8§ 4B1.2(a) as the “career offender statu[tle,” (ECF No. 1 at 22),
§ 4B1.2(a) of the Guidelines is simply that, a gliite. In_Beckles, the Supreme Court held that
the advisory Guidelines—including 8§ 4B1.2(a)-er& not subject to a vagueness challenge under
the Due Process Clause. 137 S. Ct. at 890-812016, the Sentencing Commission removed
the residual clause from § 4B1.2(a)(2). See U.S.S.G. Supp. to App. C, Amend. 798 (eff. Aug. 1,
2016). That amendment, howevemd retroactive. See U.S.S.G1B1.10(d) (listing retroactive
amendments). Thus, Dixon cites no change in tantise law, made retroactive to cases on

collateral review, in support dfis claims. _See Robinson v. Warden of Lee County U.S.P., No.

7:19CV00205, 2019 WL 2067220, at *2 (W.D. Va. May 10, 2q1[®etitioner] fails to show that

his sentence now constitutes an error sufficiently grave to be deemed a fundamental defect in light
of particular, post-§8 2255 changessubstantive law that havedn found to apply retroactively

in a collateral proceeding.”) (citing Wheeler,68B.3d at 429). As a result, Dixon is unable to

satisfy the second prong of the Wheeler test.

4 In United States v. Booker, 543 U.S. 220 (2005), the Supreme Court held that the Gulidéliciesvere
initially binding on district courts, were effectively advigo Beckles, 137 S. Ct. at 894 (quoting Booker, 543 U.S. at
233, 245). Dixon was sentenced in 2010, (ECF No. 1 at 1), post-Booker.




Additionally, because Dixon was sentenced uride advisory Guidelines, any challenge
to the application of the career offendepypsions is “undoubtedly bar[red]” by the Fourth

Circuit’'s decision in United States v. Foote, F83d 931 (4th Cir. 2015). Lester v. Flournoy, 909

F.3d 708, 715 (4th Cir. 2018). In Foote, the Fourth Circuit “distinguished a misapplied career
offender enhancement from fundamental defecth sas ‘sentences issued in excess of the
maximum authorized by law.”_Lester, 909 F.3d at 715 (quoting Foote, 784 F.3d at 942). The
Court concluded that the petitioner’s claim that he was erroneously sentenced as a career offender
under the advisory Guidelines was not cognizahleollateral review, since the alleged error “was

not a fundamental defect that inherently results in a complete miscarriage of justice.” Foote, 784
F.3d at 940. Thus, to the extent Dixon challengissdesignation as a career offender, he “does

not satisfy prong four” of the Wheeler test. Braswell v. Smith, 952 F.3d 441, 450 (4th Cir. 2020).

Finally, the court notes that Dixon clairtisat § 2255 is “inadequate or ineffective,” 28
U.S.C. § 2255(e), because he is unable to tieestandards articulated in § 2255(f) given the

lapse of time between his sentencing and the filing of the current petition. (ECF No. "L at 5.)

5 Section 2255(f) states:

A 1-year period of limitation shall apply to a motion under this section. The limitation psdradid
run from the latest of--

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion creategbbernmental action in
violation of the Constitution or laws of the United States is removed, if the mowant w
prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the SuprenéafCGoair right
has been newly recognized by the Supreme tGamd made retroactively applicable to cases

on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could have been discovered
through the exercise of due diligence.

28 U.S.C. § 2255(f).



However, Dixon’s personal inability to satisy2255(f) does not render the remedy afforded by
§ 2255 inadequate or ineffective. “It is theffitacy of the remedy, not the personal inability to

use it, that is determinative.” Cradle, 290 F.3d at 538; see also In re Vial, 115 F.3d 1192, 1194

n.5 (4th Cir. 1997) (“[T]he remedy afforded BYy2255 is not rendered ineguate or ineffective
merely because an individual has been unable to obtain relief under that provision, or because an

individual is procedurally barred frorlig a 8 2255 motion.”); Robinson, 2019 WL 2067220, at

*2 (“[Petitioner’s] arguments in the § 2241 petition fall squarely in the category of claims that he
could have raised in his 8 2255 motion. The fhett such claims would now be barred as
successive or untimely filed ifised in a second § 2255 motion does not authorize [petitioner] to
raise them instead in a 8§ 2241 petition throtighnarrow window of § 2255(e).” (citing Vial, 115
F.3d at 1194 n.5)).

Accordingly, because Dixon cannot satiafi/of the requirements necessary to challenge
his sentence by way of the savings clause d285, the court lacks jurisdiction to consider his

sentencing claims under § 2241. See CodRkarden, No. 7:18CV00311, 2019 WL 6221300, at

*3 (W.D. Va. Nov. 21, 2019) (noting that all foMvheeler requirements must be satisfied, and

petitioner could not satisfy one of the fousge also Swindle v. Hudgins, No. 5:19-CV-300, 2020

WL 469660, at *3 (N.D. W. Va. Jan. 29, 2020) (“Wheas here, a federal prisoner brings a § 2241
petition that does not fall within the scope of the savings clause, the district court must dismiss the

unauthorized habeas motion for lack of jurisdiction.”).



For the reasons stated, this court is constrained to conclude that Dixon cannot proceed with
his claims under § 2241 because the court lacks jurisdiction over the péfittmrefore, the court
grants respondent’s motion andrdisses the petition without prejudideAn appropriate order
will enter herewith. The clerk is directdd send copies of this memorandum opinion and

accompanying order to petitioner and to counsel of record.

%%CVMM-(

Senior United States District Judge

ENTER: This _6th day of October, 2020.

8 Based on its determination that it lacks subject matter jurisdiction over the petition, the coudtriessat n
the motion as one for summary judgment. See Fed. R. Civ. P. 12(h)(3) (“If the court determiryetnae dmat it
lacks subject-matter jurisdiction, the court must dismiss the action.”).

9 The court declines to construe the petition as a motion to vacate under § 2255 because Dixon requires leave
from the Eighth Circuit to bring such motion. See 28 U.S.C. § 2255(h).

9



