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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

SHANNON ODELL MILLER,
Plaintiff, Civil Action No. 7:20cv00297

V. MEMORANDUM OPINION

WASHINGTON COUNTY VA.
VICTIMSASSISTANCE DIRECTOR,
Defendant.

By: Norman K. Moon
Senior United States District Judge
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Plaintiff Shannon Odell Miller, a Virginia inmate proceedprg se filed this action
pursuant to 42 U.S.C. § 1983. The complaint is bevore the court for review pursuant to 28
U.S.C. 8§ 1915A(a). For the reasons discussedrhdreonclude that Miller's complaint fails to
state a claim under 8 1983 and instedunhised by the principles set forthieck v. Humphrey
512 U.S. 477 (1994). Thus,mntust be dismissed.

. BACKGROUND

Miller's complaint names a single defendahie “Victims Assistance Director” for
Washington County, Virginia. He does not itignthat person by name. His complaint does
not contain much detail, but la@pears to be challeimg the restitution portion of a sentence he
received in a criminal case in Washington Courpecifically, he statabat he “was sentenced
for failure to pay restitiion on a claim without adaring.” He assertsdhthe amount of the
victim’s claim was false and thdhe amount being as high as it is affected his sentence.” He
appears to allege that defendgave a “false” amount of damageshie court. He then states
that “[t]he property is being led in, not destroyed as reportdry’ defendant. His complaint
seeks “as much relief [as] possible for ttawer-up.” (Compl. 2, Dkt. No. 1.) Based on later-
submitted documents that has filed, the restitution amourglated to a house allegedly
destroyed or damaged by arsbat which he contends was nioeparably damaged and so the

restitution amount should have been lower.
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Although his complaint did not provide any dates or any case number for his underlying
criminal conviction, Miller has since filed adidinal documents that provide much of that
information. (Dkt. Nos. 5, 11.) They inle documents from the relevant criminal case,
documents he filed earlier in 2020 in the Waghon County Circuit Cotiraising these issues,
and correspondence between Miller and the Cletkatfcourt. Taken together, the documents
make clear that the restitutioniasue was imposed as parteoriminal judgment in Washington
County in a number of reladecriminal cases: Nos. CR12-775, -777, -778, -780, -781, -783,
-784, -786, -787, -789, -790, -791, -793, -794, and -118&e( e.gDkt. No. 5 at 7-10
(amended conviction and sentencorger entered in all cases).)

These documents, as well as publicly &lde records fronthe Washington County
Circuit Court, reflect that Millemwas initially sentenced, in 2@, to a total eighty-five year
sentence on his felonies aad.2-month misdemeanor sentengigh 79 years, 11 months and
the 12-month misdemeanonmgence all suspendedld(at 10.) That court’s 2012 judgment also
included total restitution in the amount%#58,912.95, most of whichlated to the alleged
destruction of a residentiptoperty in Damascus, VirginiaMiller was required to pay $50
monthly toward his costs andstagution, beginning 60 days afteis release fronmcarceration.
(1d.)

After his initial release, Miller’s probation was revoked twice in many of these cases—
once on January 18, 2018, and then again on April 25, 2@, e.g., Commonwealth v.
Miller, CR12-775-01 and -02 (Washington County Gir€ourt). In 2018, he was sentenced to
six months upon revocation; in 2019, the court ineplos five-year sentence, but stated that the

five-year term would satisfy Mir's obligations to the Commonw#aas far as time in custody

1 SeeFed. R. Evid. 201(b)(2) (permitting a federal court to take judicial notice of certasi); factonial
Penn Ins. Co. v. CqiB87 F.2d 1236, 1239-40 (4th Cir. 1989) (explaining that a federal court may take judicial
notice of state court proceedingatldirectly relate to the issues pending in the federal court).

2



was concernedSee id; see alsbkt. No. 5 at 20-22 (partialanscript of 2019 revocation).

Based on everything he hasbsitted, Miller seems to behallenging either his 2012
sentence (which included the restitution amadariiegin with) or his 2019 revocation sentence.
As to the latter, he claims that the sentemas impacted by the original erroneous restitution
because the court stated that it wetsuggling with the restitution.” I¢l. at 21.) In either event,
it is important to the analysis undgeckthat his 2019 revocation sentence was a criminal
sentence and the restitution imposed backOih2 was part of a criminal senten&ee
McCullough v. CommonwealtB68 S.E.2d 449, 450-51 (Va. Ct. App. 2002) (discussing
Virginia’'s statutory scheme fardering restitution and notirtge discretion of the sentencing
judge to determine restitution amount®g also United States v. Coh88 F.3d 490, 496 (4th
Cir. 2006) (collecting authositholding that restitution is pof a criminal defendant’s
sentence). Moreover, it does nopagpr that his conviction or eghsentence has been vacated
or otherwise overturned.

[I. DISCUSSION

Under 28 U.S.C. § 1915A(a), the court mustdiart an initial reviewof a “complaint in
a civil action in which a prisoneseeks redress from a governmestatity or officer or employee
of a governmental entity.” Pleadings offgepresented litigaistare accorded liberal
construction and held to a less stringent stanttend formal pleadingdrafted by lawyers.
Erickson v. Pardysb51 U.S. 89, 94 (2007) (per curianm)iberal construction does not mean,
however, that the court can ignorelear failure in pleadings tolage facts setting forth a claim
cognizable in a federal district coubee Weller v. Dep’t of Social Sen801 F.2d 387, 391
(4th Cir. 1990).

As an initial matter, Miller does not idefytiwhat federal or constitutional right he

believes was violated by the allethe “false” information provided tohe sentencing court. “To
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state a claim under § 1983][,]pdaintiff must allege the vidltion of a right secured by the
Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person actimgder color of state law.Loftus v. Bobzier848 F.3d 278, 284-85
(4th Cir. 2017) (internal quotation marks omitted) is establishedhbugh, that a sentencing
decision based on materially false or uiatale evidence can violate due procedstferson v.
Berkebile 688 F. Supp. 2d 474, 485 (S.D. W. Va. 2010x{mhs omitted). thus construe his
complaint as raising a due process claim.

If Miller is attemptingto challenge the original restitan amount as improper or invalid,
however, then his claim is almasrtainly barred by the applicable statute of limitations and
subject to dismissal on this ground, pursuar8 U.S.C. § 1915A(b)(1). Wén it is clear from
the face of a § 1983 complaint thiheé plaintiff's claimis barred by the applicable statute of
limitations, the court masummarily dismiss #hcomplaint without prejudice as legally
frivolous. Nasim v. Warden, Md. House of Co64 F.3d 951, 956 (4th Cir. 1995) (en barsee
also Eriline Co. S.A. v. Johnsof40 F.3d 648, 65657 (4th Cir. 2006) (explaining Nedim
remains good law insofar as it allows a statutinotations defense to baised and considered
sua spontéor in forma pauperigcomplaints, because district courts have an obligation to screen
such complaints).

A 81983 claim based on events that occurrédiiginia is subject to Virginia’'s statute
of limitations for genedgoersonal injury claimssee Owens v. Okuré88 U.S. 235, 239-40
(1989), which requires an action beught within two years of its accrual. Va. Code Ann.

§ 8.01-243(A)A Soc’y Without A Name v. Virgini@55 F.3d 342, 348 (4th Cir. 2011)
(explaining that the statute lmitations for § 1983 claims i#he state limitations period for
personal injury actions and in Virginia, tharioel is two years). Théme of accrual is

governed by federal law, which directs thatause of action accrues when the plaintiff
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possesses sufficient facts abouthiaem done to him that reasda inquiry will reveal his
cause of action.'Nasim 64 F.3d at 955ee also A Soc’y Without A Naneé&5 F.3d at 348 (“A
civil rights claim accrues whenédiplaintiff ‘knows or has reasda know of the injury which is
the basis of the action.”) (citinGox v. Stanton529 F.2d 47, 50 (4th Cir. 1975)).

Miller does not specifidly state when he learned of the alleged falsity of the restitution
amount. The facts he has pled, leeer, do not include any assertthat he did not know the
amount of the restitution back 2912, when it was made parthus criminal judgment, or that
he did not know then the facts that he allegfesv that the amount was false. Thus, based on
the face of the complaint, Millersivil claim as to events that occurred in 2012 is time-barred.

Furthermore, and regardless of whether &dils challenging hi2012 original criminal
sentence or his 2019 revocation seee, Miller’s claim is barred biyeck v. Humphreys12
U.S. 477 (1994)Heckprecludes a § 1983 claim that woulcetessarily imply the invalidity of
[the plaintiff's] conviction or sentence,” becausil tort actions are not appropriate vehicles
for challenging the validity abutstanding criminal judgmentsld. at 486—87. Instead, “habeas
corpus is the appropriate remédigr a state prisoner to challenge his conviction or senteltce.
at 482.

Heckthus held that if grantingelief on a civil claim would neessarily call into question
the validity of a criminal judgent, then the civil case cannot proceed unless the conviction has
been “reversed on direct appeal, expunged by éxecorder, declared walid by a state tribunal
authorized to make such determination, or caléol question by a federaburt’s issuance of a
writ of habeas corpus, 28 U.S.C. § 225" at 486-87.

ForHeckto apply and bar a plaintiff's § 1983 claitwo requirements must be met: (1) a
judgment in favor of the plaiiff must necessarily imply thiavalidity of the plaintiff's

conviction or sentence; and @) claim must be brought byckimant who is either (a)



currently in custody or (b) no longer in custdzcause the sentence has been served, but
nevertheless could haveggaticably sought habeas relief while in custo@pavey v. Assessor of
Ohio Cty, 777 F.3d 186, 197 (4th Cir. 2015) (tites and alterations omitted).

The first requirement is satisfied here becadgker’s claims concerning his restitution
necessarily call into question the validity of bigminal judgment. In his complaint, he deems
the restitution to be based onsiaevidence and improper, whisha direct challenge to the
validity of a portion ohis criminal sentenceSee Martinez v. ChappeNo. C 12-4356 PJH,
2013 WL 504809, at *2 (N.D. Cal. Feb. 11, 2013) (“Pl&img challenging tle validity of the
restitution aspect of his convich, but the conviction has noéén invalidated, so this claim
must be dismissed.”). MoreovéVijller does not allege—and tle®urt records discussed above
refute—that his original conetion (or revocation sentence) has been reversed, expunged, or
otherwise called into question. deed, those recordsdicate that he is ctently serving the
most recent revocation sentence.

As to the secontieckrequirement, to the extéMiller’s claims call into question his
2019 sentence, he clearly is in custody on thatesee. As to his 2012 sentence, he is no longer
in custody. But he had an active sentence of riiane five years in custody, which should have
been ample time for hitto file a habeas action challenging the restitufiorhus, the second
requirement appears satisfiedtadoth sentences, as well.

For all of these reasons, Milis claims are barred byeck?

2 Even if Miller was unable to challenge his restitution order while he was in custodgip#sanot save
his claim. As already discussed, a § 1983 challenge to the 2012 sentence is barred by the atgilitalue
limitations, even if not barred yeck

3 | decline to construe Miller’'s complaint as a petition for writ of habeas corpus, purs@atitS.C.
§ 2254, because it does not appear that he has yet exhausted the remedies available in \érgoiatst&ee28
U.S.C. § 2254(b)Preiser v. RodriguezZ111 U.S. 475, 477 (1973). The exhaustion requirement is satisfied by
seeking review of a claim in the highest statercwith jurisdiction to consider the clain®’Sullivan v. Boerckel
526 U.S. 838, 845 (1999).

6



[ll. CONCLUSION
For the foregoing reasons, Milfs complaint will be disissed without prejudice for
failure to state a clairh.An appropriate order will be entered.

ENTER: This 7th _day of August, 2020.

%M.u / Jovs”’
NORMAN K. MOON 7~
SENIOR UNITED STATES DISTRICT JUDGE

4 As the Supreme Court recentcognized, not all U.S. @ads of Appeals treat a case dismissed pursuant
to Heckas a dismissal “for failure to state a clainh.dmax v. Ortiz-MarquezL40 S. Ct. 1721, 1724 n.2 (2020).
The Fourth Circuit does not appear to have spoken on the issue of whether such a issimigadure to state a
claim, but it has noted in an unpublished decision that a dismissal purstiukshould be without prejudice.
Omar v. Chasanoy818 F. App’x 188, 189 (4th Cir. 2009) (per curiam). Here, Miller's claims are subject to
dismissal on several grounds, and so dismissal without prejudice on the basis thdaiedhasstate a claim is
appropriate.
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