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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
Case No14-CV-03022(VEB)
DALE ALDERMAN,
Plaintiff, DECISION AND ORDER
VS.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

security income (“SSI”) benefitsnder theSocial Security Act The Commissionel

of Social Security denied the application.

|. INTRODUCTION

In September of 2010Plaintiff Dale Aldermanapplied for supplemental
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Plaintiff, represented bip. James Tree=sq, commenced this action seekir
judicial review of the Commissioner’s denial of benefits pursuant to £0J.88§
405 (g) and 1383 (c)(3)The parties consented to the jurisdiction of a United St
Magistrate Judge. (Docket N®).

On October 30, 2014he Honorable Rosanna Malouf PetersBhief United
States District Judge, referred this case to the undersigned pursuant to 28 U

636b)(1)(A) and (B). (Docket No. 37

II. BACKGROUND

The procedural history may be summarized as follows:

Plaintiff applied for SSI benefits on September 27, 2@Itat144-50).! The
application wasdenied initially and on reconsideratioand Plaintiff requested
hearing before an Administrative Law Judge (“ALJ"). OGeptember 18, 2012
hearing was held before ALJ Kimberly Boy¢& at32). Plaintiff appeareavith his
attorneyand testified (T at40-53). The ALJ alsoreceivedtestimony fromTrevor
Duncan a vocational expert. (T &3-57).

On October 10, 2012ALJ Boyce issued a written decision denying ti

application for benefits and finding th#&laintiff was not disabled within thg

t Citations to (“T”) refer to the administrativecord at Docket No. 12.
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meaning of the Social Security Act. (T2-31). The ALJ's decision became th
Commissioner’s final decision oRebruary 5 2014, whenthe Appeals Counci
denied Plaintiffs request for review. (T atd).

On February 26, 2014, Plaintiff, actingy and through is counsel timely
commenced this action by filing a Complaint in the Unf&tdtes District Court fol
the EasterrDistrict of Washington. (Docket Ndb). The Commissioner interpose
an Answer orMay 2, 2014. (Docket Nol1).

Plaintiff filed a motion for summary judgment @tctober 172014. (Docket
No. 15). The Commissioner moved for summary judgmenbDecember 12014.
(Docket No. 2). Plaintiff filed a reply memorandum of law @ecembe5, 2014.
(Docket No.25).

For the reasons set forth below, the Commissioner's masodenie,

Plaintiff's motionis granted and this casis remanded for further proceedings
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lll. DISCUSSION
A.  Sequential Evaluation Process
The Social Security Act (“the Act”) defines disability as the “inability
engage in any substantial gainful activity by reason of any medically determi
physical or mental impairment which can be expected to result in death or whig
lasted or can be expected to last for a continuous period of not less than

months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The Act also providaisa

to

nable

ch has

twelve

plaintiff shall be determined to be under a disability only if any impairments are of

such severity that a plaintiff is not only unable to do previous work but ca
considering plaintiff's age, education and work experiences, engage in any
substantial work which exists in the national economy. 42 U.S.C. 88 423(d)(?
1382c(a)(3)(B). Thus, the definition of disability consists of both medical
vocational component&dlund v. Massanar253 F.3d 1152, 1156 {<Cir. 2001).
The Commissioner has established a-8tep sequential evaluation progeg
for determining whether a person is disabled. 20 C.F.R. 88 404.1520, 416.92(
one determines if the person is engaged in substantial gainful activities.
benefits are denied. 20 C.F.R. 88 404. 1520(a)(4)(i), 416.920(a)(4)(int,| the
decison maker proceeds to step two, which determines whether plaintiff |
medially severe impairment or combination of impairments. 20 C.F.R.

4
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404.1520(a)(4)(ii), 416.920(a)(4)(ii).

If plaintiff does not have a severe impairment or combinatiomphirments,
the disability claim is denied. If the impairment is severe, the evaluation proce
the third step, which compares plaintiff's impairment with a number of li
impairments acknowledged by the Commissioner to be so severe as to pf
substantial gainful activity. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(aij420
C.F.R. 8 404 Subpt. P App. 1. If the impairment meets or equals one of the
impairments, plaintiff is conclusively presumed to be disabled. If the impairme
notone conclusively presumed to be disabling, the evaluation proceeds to the
step, which determines whether the impairment prevents plaintiff from perfor
work which was performed in the past. If a plaintiff is able to perform previous
that plaintiff is deemed not disabled. 20 C.F.R. 88 404.1520(a)(4
416.920(a)(4)(iv). At this step, plaintiff's residual functional cafya¢RFC) is
considered. If plaintiff cannot perform past relevant work, ttie &hd final step in
the process determisavhether plaintiff is able to perform other work in the natio
economy in view of plaintiff's residual functional capacity, age, education and
work experience. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4Buyven v

Yuckert 482 U.S. 137 (1987).

5
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The initial burden of proof rests upon plaintiff to establigbriena faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113 {SCir. 1999). The initial brden is
met once plaintiff establishes that a mental or physical impairment preven
performance of previous work. The burden then shifts, at step five, tg
Commissioner to show that (1) plaintiff can perform other substantial ga
activity and (2) a “significant number of jobs exist in the national economy”
plaintiff can performKail v. Heckler 722 F.2d 1496, 1498 (ir. 1984).

B.  Standard of Review

Congress has provided a limited scope of judicial review of a Commissig
decision. 42 U.S.C. § 405(g). A Court must uphold a Commissioner’'s dec
made through an ALJ, when the determination is not based on legal error
supported by substantiavidence See Jones v. Heck|ef60 F.2d 993, 995 {Cir.
1985); Tackett v. Apfel180 F.3d 1094, 1097 (Lir. 1999). “The [Commissioner’s
determination that a plaintiff is not disabled will be upheld if the findingacifare
supported by substantial evidencBglgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. 8§ 405(g)). Substantial evidence is more than a mere sg
Sorenson v. Weinberge$14 F.2d 1112, 1119 n 10(€ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 6602 (9" Cir. 1989).

6
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Substantial evidence “means such evidence as a reasonable mind might ag

adequate to support a conclusioRichardson v. Perales402 U.S. 389, 401

(1971)(citations omitted). “[S]uch inferences and conclusions as the [Commiss
may reasonably draw from the evidence” will also be uphdltk v. Celebreeze
348 F.2d 289, 293 {9Cir. 1965). On review, the Court considers the record
whole, not just the evidence supporting the decision of the CommissWgaetman
v. Sullivan 877 F.2d 20, 22 {9Cir. 1989)(quotingkornock v. Harris 648 F.2d 525,
526 (9" Cir. 1980)).

It is the role of theCommissioner not this Court, to resolve conflicts i
evidence Richardson402 U.S. at 40. If evidence supportsore than one rationa
interpretation, the Court may not substitute its judgment for that of
CommissionerTackett 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984).Nevertheless, a decision supported by substantial evidence will st
set aside if the proper legal standards were not applied in weighing thecevaieh
making the decisiorBrawner v. Secretary of Health and Human Servyié89 F.2d
432, 433 (9 Cir. 1987). Thus, if there is substantial evidence to support
administrative findings, or if there is conflicting evidence that will support a fin
of either disability or nondisability, the finding of the Commissioner is conclus

Sprague v. Bowe12 F.2d 1226, 12280 (9" Cir. 1987).
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C. Commissioner’s Decision

The ALJfound thatPlaintiff had not engaged in substantial gainful actiV
sinceSeptember 27, 201thealleged onset datéT at21). The ALJ determined thal
Plaintiff's hypertension, chronic obstructive pulmonary disease, and degeng
disc diseaswere“severe”impairmentaunder the Act. (Tr21-22).

However, the ALJ concluded th&iaintiff did not have an impairment ¢
combination of impairments that met or medically equaled one of the impairr
set forth in the Listings. (T &2). The ALJ determined that Plaintiff retained t
residual functional capacity (“RFC”) to perforight work a defined in 20 ER §
416.967 (. The ALJ found that Plaintificould notclimb ladders, ropes, an
scaffold, and was limited to occasional stair climbing and stooping. (TF26)22

The ALJ concludedhat Plaintiff couldnot peifform any past relevant workT
at25). However, considering Plaintiff's agéX on the alleged ontéate), education
(high schoal, work experience, and RFC (light work), the ALJ determined that t
were jobs that exist in significant numbers in the national economy #iatifPlcan
perform. (T al6-27).

As such,the ALJ concludedhat Plaintiffhad not beenlisabled,as defined
under the Act, fronSeptember 27, 201@he alleged onsetlate), througtOctober
10, 2012(the date othe ALJ'sdecision)and was therefore not entitled to bersef

8
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(Tr. 27). As noted above, the ALJ's decision becarme Commissioner’s fina
decisionwhen the Appeals Council denied Plaintiff's requesteview. (Tr. 16).

D. Plaintiff's Argument s

Plaintiff contends that the Commissioner’s decision should be reversed.

offersfive (5) principal arguments in support of this position. FiR&intiff argues

that the ALJ erred by finding that his heart condition was not a severe impai

He

ment.

Second, Plaintiff contends the ALJ committed reversible error by discounting the

opinion of Dr.Fady Sabry, a treating physician. Third, he asserts that the

improperly rejected other medical opinions of record. Fourth, Plactidflenges

the ALJ’s credibility determination.Fifth, he contends that the ALJ's step five

analysis was flawedThis Court will addresgach argumenh turn.

1. Step Two Severity Analysis

ALJ

At step two of the sequential evaluation process, the ALJ must detefmine

whether the claimant has “geveré impairment. See 20 C.F.R. 88 404.1520(
416.920(c). The fact that aclaimant has been diagnosed with and treated f
medically determinable impairment domeet necessarilymean theimpairment is
“severe,”as defined by the Social SecurityeBulations.See, e.g.Fair v. Bowen
885 F.2d 597, 603 (9t@ir. 1989);Key v. Heckler, 754 F.2d 1545, 15480 (9th Cir,
1985). To establish severity, the evidence must show the diagmapadment

9
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significantly limits a claimant's physical or mental ability to do basic work activ
for at least 12 consecutive mont9 C.F.R. 816.920(c).

The claimant bears the burden of proof at this stage and skneerity
requirement cannot be satisfied when medical evidence shows that the pers
the ability to perform basic work activities, as required in most jobs.” SSE88
Basic work activities include: walking, standing, sitting, lifting, pushing, pulling
reaching, carrying, or handling; seeing, hearing, speaking; understandiyingca
out and remembering simple instructions; responding appropriately to supen
coworkers and usual work situationld.

In the present case, Plaintiff had aortic porcine valve replacemérd
surgery in 1991. (T at 418). In 1998, thercinevalve was replaced in a secot
surgery. (T at 418). As noted above, the ALJ determined thantiHigi
hypertension, chronic obstructive pulmonary disease, and degenerative disc
were “severe” impairmda under the Act. (Tr. 222). However, the ALJ conclude
that Plaintiff's aortic valve replacement was not a severe impairment. (T at 22).

The ALJ committed reversible errorThe step twaanalysisis a screening
device designedo dispose ofde minimiscomplaints.Smolen v. Chater80 F.3d
1273, 1290 (9th Cir. 1996)[A] n impairment is found not severe . . . when med
evidence establiggs only a slight abnormality or a combination of slig

10
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abnormalities which would have no more than a minimal effectnomdividual’s
ability to work.” Yuckert v. Bower841 F.2d 303 (9th Cir. 1988) (quoting SSR §
28).

Here, two treating physician:@ a treating provider assessed signifi¢a
long-termlimitations arising from Plaintiff's aortic value replacements.

In August of 2003, DrV. Shad, a treating physician, opined that Plaintiff
a “lifelong” limitation to sedentary work as a result of his heandgmn. (T at 519
20). In July of 2007, Dr. Fady Sabry, another treating physician, comple
physical evaluation, in which he opined that Plaintiff had moderate limita
(defined as “significant interference”) with regard to all basic wet&ted activities
as a result of his heart conditigfi at 548). Dr. Sabry concluded that Plaintiff W
limited to sedentary work and thiis restriction would last at least 12 months. (7]
54849). Dr. Sabry reiterated these findings in an evaluation conducted in J&
of 2008. (T at 55465). In December of 2008, Dr. Sabry opined that Plaintiff cc
not even perform sedentary work and characterized his overall work lev
“severely limited.” (T at 574).

In October of 2009, Kelli Campbell, a nurse practitioner working
collaboration with Dr. Sabry, noted Plaintiff's diagnosis of chronic obisieig
pulmonary disorder (“COPD”),hronic back pain, and aortic value disorder. (T

11
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576). Ms. Campbell opined that Plaintiff was limited to sedentary wuaklzat the
limitations were permanent. (T at 577). In September of 2011, Dr. Sabry notg
Plaintiff had “multiple medical problems,” which would require him to lie down
15-30 minutes during the day due to shortness of breath and which would
cause him to miss 4 or more days per month of work. (T at 416).

In addition, Dr. Robert Hoskins, a nemamining State Agency rew
consultant, identified Plaintiff’'s heart condition as a severe impairment. (T at 75

The ALJ did not addresmny ofthese opinions in her step two analysis. (7]
21). In fact, the step two analysis of Plaintiff's aortic value replacements iedir
to a single paragraph, consisting of three (3) sentences. (T at 22). In sum, th
found that the heart condition was not a severe impairment becadsk nbt
significantly restrict Plaintiff's ability to do basic work activities. The only evaode
cited in support of this proposition was that Plaintiff “performs activities df/ d
living despite his heart valve replacement.” (T at 22).

Thisanalysigs insufficient. First, Plaintiff's activities of daily living, withou

more, do not establish that Hieart condition has no more than a minimal effect

his ability to perform basic work activities. Plaintiff performs some child ¢

activities, prepares simple meals, engages in basic household chores and kai
and spends most days watahitelevision, reading, and listening to music. (T at

12
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50, 172, 188, 190). These activities are not a sufficient basis on which to col
that Plaintiff's heart condition was a nsevere impairment.

“The Social Security Act does not require that claimants be ut
incapacitated to be eligible for benefits, and many home activities are not
transferable to what may be the more grueling environment of the workplace,
it might be impossible to periodically rest or take medicatiéair v. Bowen 885
F.2d 597, 603 (9Cir. 1989).

“The critical differences between activities of daily living and activities i
full-time job are that a person has more flexibility in scheduling the former tha
latter, can get help from other personsnd is not held to a minimum standard
performance, as she would be by an employer. The failure to recognize
differences is a recurrent, and deplorable, feature of opinions by administrativ

judges in social security disalylicases.’Bjornsonv. Astruge 671 F.3d 640, 647 (7il

Cir. 2012)(cited with approval irGarrison v. Colvin 759 F.3d 995, 1016 (9th Cit.

2014).
In addition, and more importantly, the ALJ was obligadd failed)}to address
all of the pertinentmedical evidence, including opinions from treating providers

the effect that Plaintiff was significantly limited by his heart condition.

13
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In disability proceedings, a treating physician’s opinion carries more ws
than an examining physician’s opinion, and an examining physician’s opini

given more weight than that of a reramining physicianBenecke v. Barnhart

379 F.3d 587, 592 (8 Cir. 2004);Lester v. Chater81 F.3d 821, 830 (9th Cir.

1995). If the treating or examining physician’s opinions are not contrddittey
can be rejected only with clear and convincing reasboester 81 F.3d at 830. I
contradicted, the opinion camly be rejected for “specific” and “legitimate” reaso
that are supported by substantial evidence in the re8odiews v. Shalaleb3 F.3d
1035, 1043 (9th Cir. 1995).

“Where an ALJ does not explicitly reject a medical opinion or set f

specific, legitimate reasons for crediting one medigahion over another, he errs.

In other words, an ALJ errs when he rejects a medical opinion or assigns i

weight while doingnothingmore than ignoring it, asserting without explanation {

2ight

oN IS

ns

orth

U)

L little

hat

another medical opinion is more persuasive, or criticizing it with boilerplate

language that fails to offer a subsige basis for his conclusionGarrison 759
F.3d at 1012.

As noted above, Dr. Shad and Dr. Sabry, both treating physicians,
significant wak-related limitations arising from Plaintiff's heart impairment. (T

51920, 54849, 554, 574). The ALJ did not expressly address these opinions

14
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step two analysis. This Court is mindful that these assessments were made
the alleged onsetate? In her decision (albeit not in the step two section), the
made general reference to the fact that “[s]ignificant parts of the medical evi
[were] dated well before” the alleged onset date. (T at 23). Howevegehesal
reference was nat sufficient analysis of the treating physicians’ opinions.
“While evidence prelating a claimant's alleged onset date may be of lim
relevance in determining whether that claimant is disabled after his alleged

date, such evidence is not automatically irrelevant to determining disability d

theperiod at issue.Manteau v. ColvinNo. 121153, 2013 U.S. Dist. LEXIS 49266

2013 WL 1390018, at *4 (C.D. Cal. April 4, 2013)oreover, a twetime heart
valve replacement has an element of seriousness and permanency to it that §
a longterm, persistent problem clearly counseled by Claimant’'s docidre
Commissioner has a duty develop thelaimant’s complete medical history for &

least twelve months preceding the monthammch the appctation is filed ‘Unless

2|n the original application, Plaintiff alleged an onset date of August 15, 199714Rat During
the administrative hearing, his counsel conceded thaekeant alleged onset date was, for
practical purposes, September 27, 2010, the protectivg fiate. (T at 386). (SSI benefits are
not awarded retroactively. As such, as a practical matter, the earliest tjiskttdi that may be
claimed for purposes of SSI benefits is the protective filing date of a ciesnagplicationSee20
C.F.R. §416.501). Although September 27, 2010 is therefore the legally relevant onsetsdat
not logically inconsistent for Plaintiff to point to evidence that he had a permadesabling
condition that arose prior to that date.

15
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there is a reason to believe that developmeranoéarlier period is necessar0
C.F.R. 8 416.912(dJThis duty exists even when the deint is represented b
counsel.”Brown v. Heckler713 F.2d 441, 443 (9th Cir. 1983).

Here, both Dr. Shad and Dr. Sabry assessed-termy (indeed, permanen
limitations related to Plaintiff’'s heart condition. At a minimum, consideration {
explicit discussion) of this evidence was necessary prior to reaching the camg
that Plaintiff's heart condition imposed more than a minimal effect on his abili
to perform basic work activities. Moreover, the ALJ fouhd assessment @fr.
Hoskins (the norexamining review consultantyenerally accurate” (T at 25), bu
did not reconcilener step two findingwith Dr. Hoskins’s conclusion that Plaintiff’
heart condition was a severe impairment. (T at 75).

For the foregoing reasons, this Court finds that a remand is necessary

ALJ to reconsider the step two analysis and, in particulscuss what weight

should be afforded to the evidence related to Plaintiff's heart condidthough
someof that evidence prdated theprotective filingdate, itreferenced dong-term
condition and should have been addressed.

2. Treating Physician’s Opinion

In October of 2010, Dr. Sabry, a treating physician, opined that Plaintitf ¢
stand for 34 hours in an $iour work day, sit for 4 hours in arh®ur work day, and

16
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lift 10 pounds occasionally. (T at 380). In June of 2011, he completesbessanent

indicating that Plaintiff's condition was deteriorating and that he could only s
for 1 hour in an &our workday, sit for 4 hours in arl®ur workday, and could lift
10 pounds occasionally. (T at 641). In September of 2011, Dr. Sabry thate
Plaintiff had “multiple medical problems,” which would require him to lie down
15-30 minutes during the day due to shortness of breath and which would
cause him to miss 4 or more days per month of work. (T at 416).

The ALJ discounted theeptember 2011 report, but made no reference tg
earlier opinions. (T at 25). The ALJ found Dr. Sabr@sptember 201bpinion
inconsistent with the medical evidence, but it is not clear whether (or how) the
reconciled this finding with the evidenaelated to Plaintiff's heart conditiol
(discussed above). Further, Dr. Sabry’s clinical notes (T at 625, 629) were con
with his findings and the opinions provided by Dr. Shad and Ms. Campbell.
ALJ neglected to discuss thigct and (as noted above) did not address Dr. Sal
earlier assessments.

In addition, the ALJ described Dr. Sabry’s findings as “grossly exaggerat
and noted that th&eptember 201hssessment was made in the context of
evaluation submitted to the State Department of Social and Health Services
25). However, the “purpose for which medical reports are obtained does not p

17
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a legitimate basis for rejecting theminless there is evidence demonstrat
impropriety, and the ALJ identifiedo evidenceof any inpropriety by Dr. Sabry
Lester v. Chater81 F.3d 821, 832 (9th Cir. 199%ee also Reddick v. Chatdi57
F.3d 715, 726 (9th Cid998).

The ALJ afforded greater weight to the opinions of severaktreating
physicians (Dr. Rode, Dr. Dove, and Btosking. (T at 25). Dr. Stephen Roo
conducted a consultative examination in April of 2011. He opined that PIg
could stand/walk for @ hours at one time without interruption, sit feB ours at

one time without interruption, and lift 50 poundscasionally and 25 poung

ng

e

intiff

S

frequently. (T at 411). However, Dr. Rode’s report contained a list of medical

reports reviewed (T at 407),hweh did not include the assessments discussed above

concerning Plaintiff's heart condition In addition, Dr. Rode’s opinion w3
formulated prior to Dr. Sabry’s June 2011 assessment that Plaintiff's conditiol

“deteriorating.®

3This caseresents an odd scenario in which there is evidence of a permanent, significant
impairmentalthough much of that evidence ptates the alleged onset date. Then, there are
medical opinions (Dr. Hoskins, Dr. Rode) suggesting that Plaintiff can engagsyirstis@nuous
physical activity. One explanation might be medical improvement, but that is ¢otedaoly Dr.
Sabry’s conclusion that Plaintiff was “deteriorating.” As explained fuaith&ection D below, this
conflicting evidence must be reviewed and reconciled on remand.

18

DECISION AND ORDER-ALDERMAN v COLVIN 14-CV-03022VEB

S

N was




10

11

12

13

14

15

16

17

18

18

20

Dr. Hoskins was a neaxamining review consultant, who opined that Plain
could stand/walk for about 6 hours in ah@&ur workday, sitdr 6 hours in an-8our

workday, and lift 10 pounds frequently and 20 pounds occasionally. (T af

iff

=

76).

However, the opinion of a neaxamining, State Agency physician does not, withiout

more, justifythe rejection of an examining physician’s opinibasterv. Chater 81
F.3d 821, 831 (9 Cir. 1995)¢iting Pitzer v. Sullivan908 F.2d 502, 506 n.4 (9t
Cir. 1990). The rejection of an examining physiciapinionbased on the testimon
of a nonexamining medical consultant may be proper, but only where Hrery
sufficient reasons to reject the examining physician opinion independent of th¢
examining physiciae opinion.See e.g.l.ester 81 F.3d at 831Roberts v. Shalala
66 F.3d 179 (9th Cir. 1995) Further, as noted above, Dr. Hoskins foU
Plaintiff’'s heart condition to be a severe impairment (T at 75), a finding the
ignored with regard to the step two analysis.

In a June 2012 treatment note, Dr. Phillip Dove, a treating physi
described Plaintiff's hypertension as “improving” witledication. (T at 673). H¢
recommended weight loss and smoking cessation. (T at 676). However, Dr.
made no functional limitation findings and, thus, his opinion cannot be citg

support of the ALJ’s decision.
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In light of the foregoing, this Coufinds the ALJ’s decision to discount D
Sabry’s opinions from the relevant time period flawed and not supporte
substantial evidence

3. Dr. Dalton’s Opinion

In October of 2010, Dr. J. Dalton reviewed Plaintiff's records and apprt
an award of state disability benefits (known as “GAX”) due to episodes of fa
related to his aortic valve replacement. Dr. Dalton opined that Plaintiff was lir
to sedentary work, which (given his age) rendered him disabled under the
Security disability standards. (T at 620). The ALJ dismissed this opinion, wi
any detailed discussion, on the grounds that it was inadequately supported. (T
However, Dr. Dalton’s conclusion was consistent with much of the evideg
outlined abové€including in paticular,the opinions of Dr. ShadDr. Sabry, and Ms

Campbell). Because the ALJ failed to provide a sufficient discussiothat

evidence,it is not clear howshe reconciled itwith the decision to discount Dr.

Dalton’s assessment.his was further error on the part of the ALJ.

4. Credibility

A claimant’s subjective complaints concerning his or her limitations ar
important part of a disability clainBatson v. Comm’r of Soc. Sec. Adm859 F.3d

1190, 1195 (9 Cir. 2004)¢itation omitted). The ALJ’s findings with regard to tl
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claimant’s credibility must be supported by specific cogent readgashad v.
Sullivan 903 F.2d 1229, 1231 {9Cir. 1990). Absent affirmative evidence
malingering, the ALJ’s reasons for rejecting the claimant’s testimony mustdae
and convincing.”Lester v. Chater81 F.3d 821, 834 (OCir. 1995). “General
findings are insufficient: rather the ALJ must identify what testimony is notldeeg
and what evidence undermines the claimant’'s ¢amis.” Leste, 81 F.3d at 834
Dodrill v. Shalalg 12 F.3d 915, 918 (9Cir. 1993).

In this case, the ALJ found that Plaintiffs medically determina
impairmentscould reasonably be expected to cause the alleged symptoms, b
his statements concerning the intensity, persistence, and limiting effects we
credible to the extent alleged. (T at 23). The ALJ’s decision was flawed.

For example, the ALJ cited Plaintiff's acceptance of TANF (Tempo
Assistance of Needy Families) benefits aslence ofdishonestypn the theory that
the benefits were paidecause Plaintiff claimed to Ipgoviding childcare during 4@
period whenhe claimed he could not work. (T at 23). Plaintiff disputes t
understanding of TANF benefits, arguing that, undettain circumstances, sud
benefits can be awarded to disabled caregivers. The Commissioner doesutet
this argument and the ALJ did not ask Plaintiff for any details regarding his by

eligibility. (T at 44). Further, Plaintiff testified thatehreceivedTANF benefits in

21

DECISION AND ORDER-ALDERMAN v COLVIN 14-CV-03022VEB

i

ble
ut that

re not

rary

|
his
h
disp

pnefit




10

11

12

13

14

15

16

17

18

18

20

2000 or 2001. (T at 44). The ALJ was quick to dismiss evidence thdajwd the
alleged onset date when it supported Plaintiff's claim (i.e. the evidence ou
above concerning Plaintiff's heart condition), but then used such archival evi
to discount his credibility.

In addition, the ALJ’s decision to discount Plaintiff’'s credibility is impac
by the failure to conduct a proper step two analysis and give appro
consideration to Dr. Sabry’s opinions. The ALtediPlaintiff's “long history” of a
“lack of motivation to work” (T at 25), but then did not reconcile this finding w|
for example, Dr. Shad’s conclusion that Plaintiff had a “lifelong” walated
limitation as a result of his heart condition. (T 4920). The ALJ's credibility
assessment must therefore likewise be revisited on remand.

5. Step Five Analysis

At step fiveof the sequential evaluatiptne burden is on the Commissioner
show that (1) the claimant can perform other substantial gainful activity arad
“significant number of jobs exist in the national economy” which the claimant
perform.Kail v. Heckler 722 F.2d 1496, 1498 (9tir. 1984). If a claimant canng
return to his previous job, the Commissioner must identify specific jobs existi
substantial numbers in the national economy that the claimant can perforn

Johnson v. ShalaJa60 F.3d 1428, 1432 (9th Cir.1995). The Commissioner
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carry this burden by “eliciting the testimony of a vocational expert in respons¢
hypothetical that sets out all the limitations and restrictions of the claim
Andrews v. Shalaléb3 F.3d 1035, 1039 (9th Cir.1995).

The ALJ's demation of the claimant's disability must be accurate, detailed,

supported by the medical reco@amer v. Secretary of Health and Human Ser

> 10 a

ant.

and

VS

815 F.2d 1275, 1279 (9th Cir.1987If the assumptions in the hypothetical are not

supported by the recordhe opinion of the vocational expert that claimant hgs a

residual working capacity has no evidentiary valu@dllant v. Heckler 753 F.2d

1450, 1456 (9 Cir. 1984).

Here, the ALJ's step five analysis was based on testimony from Trevor

Duncan, a vocatimal expert(T at 26). However, theypotheticalgresented to Mr|

Duncan were incomplete. Dr. Hoskins opined that Plaintiff needed to avoid

concentrated exposure to fumes, odors, dusts, gases, and poor ventilation. (T]

The ALJ assigned significa weight to Dr. Hoskins’s opinion (T at 24), but did rjot

include this limitation in the RFC determination or the hypothetical. It is not ¢lear

why the ALJ omitted this limitation from the hypothetical, especially since

found Plaintiff's COPD to be severe impairment. (T at 222).

In addition, Dr. Sabry opined that Plaintiff's “multiple medical problems

would likely cause him to miss 4 or more days per month of work. (T at 416).
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vocational expert testified that this degree of absenteeism wpréddlude
employment. (T at 556). If the ALJ had properly considered and rejected
Sabry’'s opinion(which included that limitation)this response would not 4
problematic (because the ALJ would not have been obliged to include
limitation). However, as set forth above, the ALJ’s decision to discount Dr. Sa

opinion was not supported by substantial evidence and, thus, tHevstapalysis is

likewise flawed.
D. Remand

In a case where thALJ's determination is not supported by substan
evidence or is tainted by legal error, the court may rerttamdnatterfor additional

proceedings or an immediate award of benefits. Remand for additional proce
Is proper where (1) outstanding issumust be resolved, and (2) it is not clear fr
the record before the court that a claimant is disalded.Benecke v. Barnhag79
F.3d 587, 593 (9th Ci2004).

Here, this Court finds that a remand for further proceedings is warra
Much of the evidence regarding Plaintiff's heart condition does-date the
protective filing date and there is arguably some evidence of improvement.
ALJ's credibility analysis was flawed, but there were legitimate reasong
guestioning Plaintiff's credibtly (including a lengthy criminal history). Dr. Stephé
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Rode, the consultative examiner, rendered an opinion generally consistent with the

ALJ’'s RFC determination, albeit without a fully developed medical record. As 1

this Court finds that a remandrffurther proceedings is warranted. The ALJ shg

revisit the step two findings concerning Plaintiff's heart condition, reconsider

Sabry’s opinions, and then review the credibility and step five analysis.
V. ORDERS

IT IS THEREFOREORDERED that:

Plaintiff's motion for summary judgmerDocketNo. 15, is GRANTED.

The Commissioner's motion for summary judgmebicket No. 21, is
DENIED.

This case is REMANDED for further proceedings.

The District Court Executive is directed to fileis Order, provide copies t
counsel, enter judgment in favorPlaintiff, andclose this case

DATED this 14" day of January, 2015

[Victor E. Bianchini
VICTOR E. BIANCHINI
UNITED STATES MAGISTRATE JUDGE
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