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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CYNTHIA D. FAULKNER, No. 14-cv-3040-JPH
Plaintiff, ORDER GRANTING PLAINTIFF'S
v MOTION FOR SUMMARY
' JUDGMENT

CAROLYN W. COLVIN, Acting

Commissioner of Social Security,

Defendant.

BEFORE THE COURT are cross-matis for summary judgment. ECF No.
14, 19. The parties havertsented to proceed bef@eanagistrate judge. ECF No.
6. After reviewing the administrative racoand the parties’ briefs, the court
grants plaintiff's motion for summary judgmenECF No. 14

JURISDICTION

Faulkner protectively applied for supplemental security income (SSI)
benefits May 26, 2010. She alleged onset beginning January 29, 2009 (Tr. 154
Benefits were denied initially and on oesideration (Tr. 10913, 122-23). ALJ
Moira Ausems held a hearing May 3, 2qI2. 55-83) and issued an unfavorable

decision July 23, 2012 (Tr. 28-41). TAppeals Council denied review January
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31, 2014 (Tr. 1-6). The matter is nowfte the Court pursuant to 42 U.S.C. §
405(g). Plaintiff filed this action for plicial review March 31, 2014. ECF No. 1
and 4.

STATEMENT OF FACTS

The facts have been pressthin the administrative hearing transcript, the
ALJ’s decision and the briefs of the pas. They are only briefly summarized as
necessary to explain the court’s decision.

Faulkner was 23 years old when she applied for benefits and 25 at the
hearing. [The ALJ declined reopening #opiapplication that was denied and not
appealed. Tr. 28.] Faulkner was in spéeducation classes from preschool
through high school. On her only job she wamtleight to twelve hours a week as g
child care aide. She alleges disabilityséad on physical and mental limitations.
These include infantile cerebral palsitwweak ankles and wrists, migraines,
eczema, anxiety and problems with ursti@nding and memory. She has been
diagnosed with borderline intellectualnictioning (BIF). (Tr40, 68, 86, 167, 174-
75, 179-80, 209, 217, 260, 266, 270).

SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) filees disability as the “inability to

engage in any substantialigial activity by reason ofray medically determinable

physical or mental impairment which candogected to result in death or which
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has lasted or can be expected to lasafoontinuous period of not less than twelve
months.” 42 U.S.C. 88 423 (d)(1)(A), 1382¢&(A). The Act also provides that a
plaintiff shall be determinetb be under a disability only if any impairments are o
such severity that a plaintiff is not gnlinable to do previous work but cannot,
considering plaintiff's age, educationcdawork experiences, engage in any other
substantial gainful work which exisits the national economy. 42 U.S.C. 88 423
(d)(2)(A), 1382c(a)(3)(B)Thus, the definition of disability consists of both
medical and vocational componerisllund v. Massanari253 F.3d 1152, 1156
(9" Cir. 2001).

The Commissioner has establisheflve-step sequentiavaluation process
or determining whether a person is digabl20 C.F.R. 88 404.1520, 416.920. Ste

one determines if the person is engaigeslibstantial gainful activities. If so,

benefits are denied. 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step twojchtdetermines whether plaintiff has a
medically severe impairment or comation of impairments. 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii). If plaintiff does not have a severe
impairment or combination of impairmis, the disability claim is denied.

If the impairment is severe, the availion proceeds to the third step, which
compares plaintiff’'s impairmentitth a number of listed impairments

acknowledged by the Commissioner to besewere as to preclude substantial
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gainful activity. 20 C.F.R. 88 404.1520(4)(iii), 416.920(a)(4)(iii); 20 C.F.R.
8404 Subpt. P App. 1. If himpairment meets or equals one of the listed
impairments, plaintiff is conclusively pnesied to be disabled. If the impairment is
not one conclusively preswad to be disabling, the evaluation proceeds to the
fourth step, which determines whetllee impairment prevents plaintiff from
performing work which was performed in the past. If a plaintiff is able to perforrn
previous work, that plaintiff iseemed not disabled. 20 C.F.R. 88
404.1520(a)(4)(iv), 416.920(a)(4)(iv). At thesep, plaintiff's residual capacity
(RFC) is considered. If plaintiff cannotni@m past relevant work, the fifth and
final step in the process determines whethiaintiff is able to perform other work
in the national economy in view of pldiifis residual functional capacity, age,
education and past work experience. 20 C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v)Bowen v. Yuckertt82 U.S. 137 (1987).

The initial burden of proof resupon plaintiff to establish@ima faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971);Meanel v. Apfel172 F.3d 1111, 1113'fqCir. 1999). The initial burden is
met once plaintiff establishes that a plegsior mental impairment prevents the
performance of previous work. The burdéen shifts, at step five, to the
Commissioner to show that (1) plafitan perform other substantial gainful

activity and (2) a “significant number fbs exist in the national economy” which
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plaintiff can performKail v. Heckler 722 F.2d 1496, 1498'{Cir. 1984).
STANDARD OF REVIEW

Congress has provided a limited scope of judicial review of a
Commissioner’s decision. 42 U.S.C485(g). A Court must uphold the
Commissioner’s decision, made throughfd, when the determination is not
based on legal errond is supported by substantial eviderteee Jones v. Heckler
760 F.2d 993, 995 {oCir. 1985):Tackett v. Apfel180 F.3d 1094, 1097 {XCir.
1999). “The [Commission&s] determination that a plaiiff is not disabled will be
upheld if the findings of fact aupported by substantial evidencBglgado v.
Heckler, 722 F.2d 570, 572 {9Cir. 1983) ¢iting 42 U.S.C. § 405(g). Substantial
evidence is more than a mere scinti$ayenson v. Weinberges14 F.2d 1112,
1119 n. 10 (8 Cir. 1975), but less #n a preponderancelcAllister v. Sullivan
888 F.2d 599, 601-02 {LCir. 1989). Substantial evidence “means such evidence
as a reasonable mind might accepa@squate to support a conclusion.”
Richardson v. Perale€02 U.S. 389, 401 (1971)(ditans omitted). “[S]uch
inferences and conclusioas the [Commissioner] maeasonably draw from the
evidence” will also be uphel#lark v. Celebreeze&48 F.2d 289, 293 {Cir.
1965). On review, the Courbasiders the record as dale, not just the evidence
supporting the decision of the CommissioW¥eetman v. Sullivar877 F.2d 20,

22 (9" Cir. 1989) quoting Kornock v. Harris648 F.2d 525, 526 {oCir. 1980).
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It is the role of the trier of fact, not this Court, to resolve conflicts in
evidenceRichardson402 U.S. at 400. If evidence s@ofs more than one rational
interpretation, the Court may not suhse its judgment for that of the
CommissionerTacketf 180 F.3d at 109Allen v. Heckler749 F.2d 577, 579 {9
Cir. 1984). Nevertheless,decision supported by substantial evidence will still be
set aside if the proper legal standardseneot applied in weighing the evidence
and making the decisioBrawner v. Secretary d¢iealth and Human Service839
F.2d 432, 433 (BCir. 1987). Thus, if there isibstantial evidence to support the
administrative findings, or if there nflicting evidence that will support a
finding of either disability or nondisdlty, the finding of the Commissioner is
conclusive Sprague v. Bower812 F.2d 1226, 1229-1230"Zir. 1987).

ALJ'S FINDINGS

At step oneALJ Ausems found Faulkner did n@brk at SGA levels after
she applied for benefits (Tr. 30). At ssefvo and three, she found Faulkner suffer
from mild cerebral palsy and borderlingghectual functioning, impairments that
are severe but do not meet or medicallyaa listed impairment (Tr. 30, 33). The
ALJ found Faulkner can performirange of sedentary work, limited to standing
and/or walking 4 hours in an 8-hour daynple, routine tasks, superficial contact
with the public and no more than coopgerateamwork with coworkers (Tr. 35).

At step four, the ALJ found Faulkner haspast relevant work (Tr. 40). At step
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five, she relied on the VE's testimonydafound there are jobs Faulkner can
perform, such as final assembler, chaageount clerk and document preparer (Tr|
40-41). The ALJ concludedaulkner was not disabledter May 26, 2010 (Tr. 41).
| SSUES

Faulkner alleges the Alshould have found her impaents met or equaled
the listing for cerebral palsy. She allegies ALJ improperly rejected a treatment
provider’s opinion, erred when she fail®o weigh lay testimony, assessed
credibility and failed to include all limitains at step five. ECF No. 14 at 6-7. The
Commissioner asks the Court to affirasserting the ALJ properly weighed the
evidence and committed no harméutor. ECF No. 19 at 21.

Faulkner is correct that the ALXecision contains harmful error.

DISCUSSION

A. Step Three

Faulkner alleges the ALshould have found at step three that her
impairments met or equaled listing 11.@&(ebral Palsy). ECF No. 14 at 9-10; 20
C.F.R., Subpart P, Appendix 1. The Commissioner responds that the ALJ’s fing
was appropriate and suppent by substantial evidendeCF No. 19 at 6-8.

Faulkner states medical expennés Haynes, M.Dtestified it was
“borderline” whether she met Listing 1Z,the acknowledged that if Faulkner

experienced migraines at least fairly freqtly and functioned intellectually at the

ORDER -7

ling




10

11

12

13

14

15

16

17

18

19

borderline level, the argument could bedmdhat her impairments equaled the
listing. ECF No. 14 at 9, referring to T64. Faulkner allegesithtestimony, in
addition to evidence of ceredd palsy, migraines, seneeczema, bilateral ankle
weakness and BIF, showsrhmpairments met or eqlesl Listing 11.07. ECF No.
14 at 9-10, citing to Tr. 263, 270, 331.

The Commissioner reads Dr. Hayntestimony differently. She asserts his
meaning is that this case was “verydertine” to even suggest a listing. She
alleges that Dr. Haynes assed RFC shows he did rim#tlieve a listing was met or
equaledECFNo. 19at6-7.

The Court agrees with Faulkner'sempretation. It appears Dr. Haynes
meant this case was close to megiliisting 11.07 based on Faulkner’s
combinationof impairments.

The record indicates Faulkner was oliedrto have difficulty with balance
when walking and walked with a wideigaAt times both ankles had mild limited
range of motion with weaness (Tr. 262-63). She has been diagnosed with
borderline intellectual functioning (BIF). Parsenoted to be slower than average
(Tr. 268, 270, 337). The record shows thdministration has described Faulkner
as delayed in answering questions arad‘difficulty answering questions” (Tr.
164-65). In addition, she suffers ocicaml migraines and eczema, the latter

limiting her ability to perform certain jolunctions. She is noted to be “quite
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childlike in her mannerisms” and “developntal delay features are evident” (Tr.

74, 189, 260, 266, 321, 349-54).

The ALJ found at step two that Feaér suffers from cerebral palsy and
borderlineintellectualfunctioning.
Symptoms of cerebral palsy include ditflty walking, such as a wide gait.

People with CP may alsoVmiintellectual disabilitiesSee e.q.,

www.mayoclinic.org/ On this record the Court israble to clearly determine
whether the impairment of cerebral palgith BIF meets or medically equals
Listing 11.07. On remand a medical exmrould be consulted to help make this
determination.

B. Weighingtreatingdoctor'sopinion

Faulkner alleges the ALJ’s reasons ffejecting the opinion of treating
doctor, Wendy Owens, M.Dare inadequate. ECF N4 at 10-13. Dr. Owens
opined Faulkner’s generaéid weakness and cognitirapairment precluded
gainful employment (Tr. 328, 331, 334, 337).

The Commissioner responds that theJAjave specific, legitimate reasons
supported by substantial evidence for discrediting Dr. Owens’ opinion.

Dr. Owens opined Faulkner was unatal@vork due to a combination of
physical and mental impairments.April 2011 she opined generalized weakness

and cognitive impairments preclude employment. Dr. Owens noted Faulkner hg
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been unable to pass the driving exama has problems focusing and following
directions (Tr. 328-29). In Februa®p12 she opined Faulkner is unable to work
and Owens believed the condition wouldragn. She opined standing and walking
were both limited to two hours ayélr. 334). In May 2012 she opined
neurological exam findings support théaintile CP diagnosis, with weakness in
gross and fine motor strength of the upped lower extremities (Tr. 337).

The ALJ rejected Dr. Owens’ opinisfibecause (1) her treatment records dg
not contain clinical testing or studiesdobstantiate asseslsiamitations; (2) she
only saw Faulkner on a semi-annual basish& opinions are inconsistent with
those of Drs. Hamilton, Garrison and Hagnand (4) her assessed limitations are
inconsistent with Faulkner’s daily activities (Tr. 39).

TheALJ erredby stating:

“... the undersigned notes that no tieg or examining physician has ever
iIdentified any significant furimonal loss with respect tdaimant’s cerebral palsy,
which significantly limits her ability to péorm basic work activities.” (Tr. 36).

As noted, treating doctor Owens opdrgeneralized wéaess from cerebral
palsy and cognitive impairments preclude employment.

The ALJ further erred by relyingn semi-annual examinations as a
legitimate reason to reject the treating dostopinion. It is far from clear that

there is any effective treatment for eitiserebral palsy or BIF. The ALJ is correct,
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however, that Dr. Owens’ records do nohtain clinical testing or studies to
substantiate assessed limitatioasd this is a legitimateason to give the opinion
less weight.

The ALJ’s next cited reason is tl@tvens’ opinions are inconsistent with
those of Drs. Hamilton, Garrison and Hagr{@r. 39). The Court notes the ALJ is
required to give more credit to tbeinions of treating than examining and
reviewing doctorsLester v. Chater81 F.3d 821, 830 {9Cir. 1995). The Court
notes the ability to perform independentiylaving activities on this record is not
a legitimate reason to reject Dr. Owenginions. Faulkner’s ability to bathe and
play computer games, for exampleg aonsistent with Dr. Owens’ opinions.
Finally, Dr. Haynes'’ testimony that &&ner’s condition is “borderline” for
meeting Listing 11.07 does not directgfute Dr. Owens’ opinions, as the ALJ
suggests (Tr. 39). The ALJ’s reasons for rejecting Dr. Owens’ opinions are not
supported by substantial evidence andtam legal error. Remand for further
proceedingss required.

C. Credibility and lay testimony

Faulkner alleges the Alelred when she assesseddibility and failed to
discuss her spouse’s testimony. ECF No. 14 at 13-18.

Credibility. The ALJ found Faulkndess than fully credible because her

daily activities were inconsistent withe degree of limitation claimed, medical
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evidence was inconsistenith claimed limitations, stsought little treatment for
both physical and mental problemadavhen she received treatment it was
generally conservative and objective findingsre consistentlyninimal (Tr. 37-
38).

Faulkner asserts because the ALJestat the hearing she was impressed
with the “very credible and sincere persdi@fore her, it wasreor to then find her
incredible in the written decision. EQNo. 14 at 14, referring to Tr. 77.

On remand the ALJ should reevaluate credibility.

Spouse’s testimonifaulkner alleges the Alelred when she failed to

provide any reasons for rejecting the opinion of her spouse, Brent Faulkner. EC

No. 14 at 18, Tr. 190-97. She is correct timat ALJ did not discuss his testimony.

Lay testimony as to a claimant’s symmpi® or how an impairment affects the
claimant’s ability to work is competeatidence that the ALJ must take into
accountMolina v. Astrue674 F.3d 1104, 1114(<Cir. 2012) (citations omitted).

When an ALJ discounts the testimonyaf witnesses, “he [or she] must
give reasons that arerg@ane to each witnessvValentine v. Comm’r of Soc. Sec.
Admin, 574 F.3d 685, 694 {oCir. 2009), citingDodrill v. Shalala 12 F.3d 915,
919 (9" Cir. 1993)). It can be rejectediifconflicts with medical evidencéewis
v. Apfe| 236 F.3d 503, 511-12{Cir. 2001).

Here, the ALJ failed to mentiondHay testimony and so did not give
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reasons for rejecting it. On remand the Ad.dlirected to consider and weigh this
evidence.

D. Step five

Last, Faulkner allegesdhALJ erred at step five by relying on the VE's
response to an incomplete hypothetical FE®. 14 at 19-20. This too should be
addressed on remand after reassegFaulkner’sRFC.

CONCLUSION

After review the Court finds the ALJ’s decision is not supported by
substantiabvidenceandcontaindegalerror.

IT IS ORDERED:

1. Plaintiff’'s motion for summary judgmefCF No. 14 is granted. The
case is reversed and remanded pursuassritence four for further administrative
proceedings.

2. Defendant’s motion for summandgment, ECF No. 19, is denied.

The District Executive is directed fibe this Order, provide copies to
counsel, enter judgment in favor of plaintiff, aBHOSE the file.

DATED this 5th day of January, 2015.

s/James P. Hutton

JAMES P. HUTTON

UNITED STATES MAGISTRATE JUDGE
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