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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OF WASHINGTON

TERESA JOHNSON
Case No0.1:14-CV-3048-JPH
Plaintiff,
V.
ORDERGRANTING PLAINTIFF'S
CAROLYN W. COLVIN, MOTION FORSUMMARY
CommissionerSocial Security JUDGMENT
Administration
Defendant.

BEFORE THE COURT are the parties’ Crddstions for Summary
Judgment(ECF Nos. 23, 27) Plaintiff timely filed a Reply(ECF No. 34). The
parties have consented to proceed before a magistrate judjaintiff is
represented by James Tree. Defendant is Defendant is represented by
United States Attorney Pata DeRusha and Special Assistant United S
Attorney Catherine Escobar.Upon consideration of the moving and respon
papers, and for the reasons set forth below, Plaintiffs motion is g
Defendant’s crosmotion is denied, and this matterrssmanded for payment

benefits.
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JURISDICTION /PROCEDURAL HISTORY

This case has a long procedural history including one previous remar
the District Court. On February 8, 200&Plaintiff filed for Supplemental Secur,
Income benefits alleging disability beginning February 8, 200&. 14, 9092).
Benefits were deniednitially and on reconsideration. Plaintiff requested
hearing, which was held by video before Administrative Law Judge Richa
on April 15, 2009. On September 16, 2009, ALJ Say issued an unfa)
decision finding the Plaintiff not disabled at any time through the date

decision.The Appeals Council denied review and Plaintiff appe#hedmatter t

this Court.See Johnson strue E.D.WA Cause No. 2:1-CV-3035ClI. After the

filing of Plaintiff's summary judgment motiothe Court remanded by Order fil
March 26, 2012 pursuant to the Commissioner’s unopposed Motion to Rem
further proceedings pursuant to sentence four of 42 U&S405(Q).(Tr. 24)

On remand, the Appeals Council vacated ALJ Say’s decisidre Appea
Council’s threepagesinglespacedorder remandingoutlined problems with th
initial decision (Tr. 820)and ordered the ALJ to: (1) update the record;
articuate a credibility finding and evaluate other source opinions including
Worker Dick Moen; (3) reevaluatethe medical source opinions, particularly

opinions of Dr. LeBray, Dr. Gentile, Dr. Toews, and Dr. Rodenberger; (4) of
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claimant anew hearing; and (5) perform the sequential evaluation process

(Tr. 821:822).

OnJuly 30, 2013, another hearing was held before a different\Atginia
Robinson(Tr. 748-791). A different VE testified, and an additional 856 page
were made part of the record. On December 18, 2013, ALJ Robinson issue
partially favorable decision finding Plaintiff became disabled orfiftieth
birthday (August 1, 2012), but that she was not disabled between February
andJuly 31, 2012.(Tr. 720737). Plaintiff did not file written exceptions with th
Appeals Council, thus pursuant to 20 C.F.R. 8404.98Al&s rulingbecame
final degsion of the Commissioner aefined by 42 U.S.C. § 405(g). Plaintiff
timely filed this action orApril 17, 2014seeking judicial review of the
Commissioner's final decision.

Upon the parties’ consent, the case was subsequently reassigned to t

anew.

U)

da

8, 2006

e

he

undersiged magistrate judgelurisdiction to review the Commissioner's decision

exists pursuant to 42 U.S.C. 88 405(g) and 1383(c){Bg parties have briefed
the issues and the matter is now fully submitted.
BACKGROUND
The facts appear in the medical records, #@ministrative hearir
transcript, the administrative decisior@)d the partieséxtensive briefingThey

are only briefly summarized here and throughout@hgeras necessary to expl
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the Court’s decisionPlaintiff, a 5tyear dd womanon the date of the ALJ'2012

decision, has not been gainfully employed sincel20@laintiff completed the

ninth grade, obtained her GED and a cosmetology license, and has attended some

college courses at Yakima Valley Community College. Het park experience

was & aselfemployed hair dresser.

ages 19, 25, and 30) and has two sons.

Plaintiff experienced a traumatic childhood characterizedlmndonment

Her mother was incarcerated ahdr father, who had raigd her since she was

Plaintiff has been married three times (at

was killed in a car accident on Christmas Eve when she w8a&and her brother

were placedn her mother’'s caravhere shewas introduced to illicit drug use

at

age 12 Plaintiff was the victim of physical and emotional abuse and viglence

perpetrated by and among family members.
Plaintiff began seeking mental heattkatmentat age 25 (1987) fosever
panic attacks. She was prescribed a highly addictive benzodiazepine,

Klonopin, and became addicted to it. Two years later, while working as a f|

P
drug

agger

she ruptured a disc in her back trying to lift a heavy electronic road consfruction

sign which had blown over in the wind. (Tr. 765)Shetreated her pain wi

Demeroland Vicodin, butdid not receivdareament for her backintil 1991 when

she received an MRluring her hospital stay for the birth of her first sBhaintifi

subsequently underwent a left hemilaminectongperation at L8551
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Notwithstanding théacksurgery, she continued to experience severe chroni
and began selmedicating with heroin in her 30’s She stopped working as
beautician at age 39 in 2008he lost custody of her youngest son aodtinue
to experience personal crises of various kinds including substance (almadml

heroin, cocaine, and amphetamines) sexual assauylt domestic abus

unemployment,homelessnesgyoverty, arrests, and incarceratiorin 2003 of

2004, Plaintiffs mental health deteriorated after her mental health cot
drugged and abducted her, took her into the woods and attempted to rape
174175, 180).

Plaintiff is described by her treating physician as a patient I
“multilevel underlying problems.” (Tr. 685). Plaintifhitially alleged disabilit
due to “back injury, surgery, dddegenerative disc disease], depression, m
PTSD,” falls, and disabling pain. (Tr. 103). She claimed her “body ac[h]e
pain” in her legs, back, eyes, arms, hands, knee and neck. (Tr. 3&)claim
herein that she has been disabled since 2006 due to chronic pain, degener
disease of the cervical and lumbar spine, fiboromyalgia, pain disorder ass
with both psychological and general medical conditions, anxiety;trzsnati
stress disorder, personality disorder, and depress$itaintiff has been prescril
medicationsto help with anxiety, depressionhypothyroidsm, sleep,and pai

(including gabapentin and narcotics such as methadone, oxycontin, mc
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fentanyl, vicodin). Plaintiff was methadone dependent from 2Q0Bil shé

detoxedin March 2010 Plaintiff also suffers from carpal tunnel syndrome, as

asmemory,intellectual, ancemotional difficulties including lostself-esteem In

\1”4

well

2005, Plaintiff wvasdescribed as “very thin” (Tr. 1278) at 5'6” and 125 pounds (Tr.

192) In 2006 she was prescribed Effexor to treat depresaimh thereafts

experienced rapidignificantweight gain Sheweighed 188 poundsn 2008 {Tr.

198) andn excess 0200 pounds in 2009 (Tr. 1280, 4P laintiff testified she had

never been thdieavy in her life. (Tr. 45)She testifiedat the 2009 administrati
hearing thashe is tired all the time, weak and in pain. (Tr. 44).

SEQUENTIAL EVALUATION PROCESS

(D
—_

ve

The Social Security Act (the Act) defines disability as the “inability to

engagean any substantial gainful activity by reason of any medically determ
physicalor mental impairment which can be expected to result in death or

has lasted octan be expected to last for a continuous period of not less than

nable

which

twelve

months.” 42U.S.C 88 423(d)(1)(A), 1382c(a)(3)(A). The Act also provides that a

plaintiff shallbe determined to be under a disability only if any impairments

such severitythat a plaintiff is not only unable to do previous work but ca

are of

nnot,

consideringplaintiff's age, education and work experiences, engage in any other

substantialvork which exists in the national economy. 42 U.S.C. 88 423(d)(2)(A),

1382c(a)(3)(B). Thus, the definition of disability consists of both medical and

ORDER- 6
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vocational component&dlund v. Masanari, 253 F.3d 1152, 1156 (9th Cir. 2001).

The Commissioner has established a-ftep sequential evaluation process

for determining whether a person is disabled. 20 C.F.R. 88 404.1520, 4
Step one determines if the person is engaged in substaitifdl activities. If so,
benefits are denied. 20 C.F.R. 88 404. 1520(a)(4)(i), 416.920(a)(4)(i). If not,
decision maker proceeds to step two, which determines whether plaintiff ha;
medially severe impairment or combination of impairments. 20 C.F.I
404.1520(a)(4)(ii), 416.920(a)(4)(ii).

If Plaintiff does not have a severe impairment or combinatio
impairments,the disability claim is denied. If the impairment is severe
evaluation proceeds tbe third step, which comparBintiff's impairment with
number of listedmpairments acknowledged by the Commissioner to be so
as to precludesubstantial gainful activity. 20 C.F.R. 88 404.1520(a)(4]
416.920(a)(4)(iii); 20C.F.R. 8 404 Subpt. P App. 1. If the impairment mee
equals one of the listetmpairments,Plaintiff is conclusively presumed to
disabled. If the impairment isot one conclusively presumed to be disabling
evaluation proceeds to the foudtep, which determines whether the impairf
preventsPlaintiff from performingwork which was performed in the past.

plaintiff is able to perform previous wotkat plaintiff is deemed not disabled.

C.F.R. 88 404.1520(a)(4)(iv116.920(a)(4)(iv). At this steRlaintiff's residua|
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functional capacity (RFCis considered. IfPlaintiff cannot perform past relevs
work, the fifth and final step ithe process determines whetlRintiff is able t¢
perform other work in the nationaconomy in view ofPlaintiff's residua
functional capacity, age, education and pastrk experience. 20 C.F.R.
404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen vYuckert 482 U.S. 137 (1987).

The initial burden of proof rests up&haintiff to establish a prima facie c:
of entitlement to disability benefitiRhinehart v. Finch438 F.2d 920, 921 (9
Cir. 1971); Meanel v. Apfell72 F.3d 1111, 1113 (9th Cir. 1999). The in
burden ismet oncePlaintiff establishes that a mental or physical impairt
prevents thgerformance of previous work. The burden then shifts, at step f
the Commissioner to show that (1) plaintiff can perform other substantial gai
activity and (2) a “significant number of jobs exist in the national economy” \
Plaintiff can performKail v. Heckler 722 F.2d 1496, 1498 (9th Cir. 1984).

STANDARD OF REVIEW

Congress has provided a limited scope of judicial review
Commissioner's decision. 42 U.S.C. 8§ 405(g). A Court must uph
Commissioner's decision, made through an ALJ, when the determination
based on legal error and is soped by substantial evidenc&ee Jones
Heckler, 760 F.2d 993, 995 (9th Cit985); Tackett v. Apfel180 F.3d 1094, 10

(9th Cir. 1999). “The [Commissioner's] determination that a plaintiff is
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disabled will be upheld if the findings of fact are supported by subs
evidence.”Delgado v. Heckler722 F.2d 570, 572 (9th Cir.1983) (citing 42 U.
8 405(g)). Substantial evidemcis more than a mere scintill&orenson

Weinberger 514 F.2d 1112, 1119 n 10 (9th Cir.1975), but less th

preponderanceMcAllister v. Sullivan 888 F.2d 599, 6602 (9th Cir. 1989),

Substantial evidence “means such evidence as a reasonable miricaouept 4

adequate to support a conclusioiRichardson v. Perales402 U.S. 389, 4(

(1971) (citations omitted). “[SJuch inferences and conclusions as$

[Commissioner]may reasonably draw from the evidence” will also be up
Mark v. Celebreeze348 F.2d 289, 293 (9th Cir. 1965). On review, the (
considers the record asvole, not just the evidence supporting the decision
Commissioner.Weetmanv. Sullivan 877 F.2d 20, 22 (9th Cir. 1989)(quot
Kornock v. Harris 648 F.2d 525526 (9th Cir. 1980)).

It is the role of the trier of fact, not this Court, to resolve conflic
evidenceRichardson402 U.S. at 400. If evidence supports more than one ra
interpretation, the Court may not substitute its judgment for that ¢
CommissionerTackett 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {
Cir. 1984). Nevertheless, a decision supported by substantial evidence will
set aside if th proper legal standards were not applied in weighing the ev

andmaking the decisionBrawner v. Secretary of Health and Human SeryiB8§

ORDER-9
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F.2d432, 433 (9th Cir. 1987). Thus, if there is substantial evidence to supy

port the

administrative findings, or if there is conflicting evidence that will support a

finding of either disability or nondisability, the finding of the Commissiong
conclusive Sprague v. Bower812 F.2d 1226, 12230 (9th Cir. 1987).
ALJ'S FINDINGS

ALJ Robinson determined that Plaintiff was not disabled prior to Augy
2012, her fiftieth birthdayhutthat she became disabled as of that dsttstep on
of the sequential evaluation process, ARdbinson foundPlaintiff had nof
engaged in substantial gainful activity since Februar(6, the alleged on
date. (Tr.723. At step two, the ALJ foundhat “claimant’s presentation
examining and treating providers has been inconsistent and she has no
been a good historian, hence the record reflects a variety of diagnoses.” (]
The ALJ determinedbased upon the longitudinal record” tHaintiff has th
following six severe impairments:) degengative disc disease of the cervical
lumbar spine2) a personality disorde) affective disorder4) anxietyrelatet
disorder’) low average intellectual funoning, and6) polysubstance depender
(Tr. 723). Plaintiff's bilateral carpal tunnel, thyroid condition, fibromyal
abscesses, knee problerasdobesityweredeemed to beronseveré under th
Commisioner’s regulationspr alternatively did not reduce her residual functi

capacity.At step three, the ALJ concluded Plaintiff's impairments didmeét o
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medically equal the severity of one of the listed impairments in 20 C.F.R. Part 404,

Subpt. P, App. 1. (Tr728). The ALJ then assessed Plaintiff's “residual functipnal

capacity” as follows:

[C]laimant has the residual functional capacity to perfsetientary worlas

defined in 20 CFR 416.967(b) including lift up to 10 pounds occasig
lift or carry up to 5 pounds frequently, stand or walk for approximat
hours per eight hour workday and sit at least 6 hours per eight hour W
with normal breaks. She can occasionally climb ramps or stairs; nevig
ladders, ropes or scaffolds; frequently balance; occakyostoop, kneel
crouch and crawl, and frequently handle or finger. She should &
concentrated exposure to workplace hazards such as hazardous m
and unprotected heightand she should not drive. She can per
relatively unskilled jobs witlsimple work decisions or well learned task
a setting with only superficial interaction with the public or cowor
“superficial interaction” means she is able to give and receive ¢
directions and ask and answer simple questions; she can péagksnsug
as, for example, making change but not engage in any extensive me
negotiation, problersolving that would be required in a compl
department for example, or management or similar type work.

(Tr. 729) Therefore, at step four, the ALJ fouRthintiff was unable to perfor
herpast relevant works a beauticiar(Tr. 735).

Under the Commissioner’s regulations, Plaintiff was classified as a “y¢
person,” at age 43 on her alleged onset date. 20 C.F.R. § 415.968(he
fiftieth birthday, August 1, 2012Plaintiff became a “[p]erson closely approac
advanced age,” under the Commissioner’'s Regulat®dsC.F.R. § 416.9648]J.

The ALJ discussgPlaintiff's passage from one age category to the next, alt

the ALJ deerad Plaintiffan “individual of advanced agethich is defined aage
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55 or over: (Tr. 735); 20 C.F.R. § 404.1563(eJpon turning ageés0, the AL
determined thaPlaintiff was disabled independent of her substance use d
due tosolely toher physicalimpairments. (Tr. 729, 737). The ALJ specifig
found that on August 1, 2012, considering her age, education, work exps
and exertional limitations, there were no jobs Plaintiff could perform tha
disability was directed under Medledocational Rule 201.06. Prior to Augus
2012, however, the ALJ determing Plaintiff was capable of performing
sedentary unskilled jobs of telephone quotation clerk (DOT code 237.367.0
circuit board assembler (DOT code 726484). Thus, the ALJ conclud
Plaintiff was not under a disability as defined in the Social Security Act
February 8, 200@hrough the dg prior tothe Plaintiff'sfiftieth birthday,July 31
2012 (Tr.736.)
ISSUES

Plaintiff raises the following issues before tlisurt: (1) The ALJ erred at s

two by not finding fiboromyalgia, pain disorder associated with psycholg

factors and general medical condition, and obesity were severe impairif2g

11t is within the Secretary’s discretion to determine whether application of a
age category is warranted in a particular case. Consequently, the court will
make any judgment @ whether Plaintiff should have been evaluated as a ps

“approaching advanced age.”
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the ALJ failed to propeyl considerand rejectthe opinions ofl12 treating
examining, and neexamining source opinions; (3he ALJ improperly relie
upon Plaintiff's drug abuse when analyzing Plaintiff's mental impairments; (
ALJ’s residual functional capacity determination was flawed; d@)dtHe AL.
failed to meet her step five burden, and as a result did not perform the rq
analysis undeBustamante v. Massanaa determine if Plaintiff would be disab
separating out the impact of her addictioR$aintiff urges the Court to remand
an immediateward of benefits. (ECF No. 23 at 42).
DISCUSSION
A. Step 2—Medically Determinable Impairments
Under the regulations, the procedure at step two is as follows:

At the second step, we consider the medical severity of your impairmel
you do not have severe medically determinable physical or mental impait

]
4) the
)
pquired
ed

for

t(s). If
ment
ion of

that meets the duration requirement in § 404.1509, or a combinal

impairments that is severe and meets the duration requirement, we will find tha

you are not disabled.... If you do not have any impairment or combina
impairments which significantly limits your physical or mental ability t
basic work activities, we will find that you do not have a seirapairment an
are, therefore, not disabled.

tion of
b do
d

20 C.F.R. 88 404.1520(a)(4)(i))p4.1520(c) An impairment is “not severe” when

the impairment would have no more than a minimal effect on a claimhbitity @
work. Webb v. Barnhart433 F.3d 683, 68&7 (9th Cir.2005)
A claimant can only be prejudiced step 2oy a finding thashe has no seve

impairments at all; otherwisehe advances to the next steps. The later steps
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make use of the step two finding. Instead, the ALJ must consider all of PI;
limitations, again and in even greater def@be Taylor v. Comm'rf &Goc. Se
Admin, 659 F.3d 1228, 1233 (9th Cir.2011) (at step three, ALJ must consid
combined effect of [Plaintiff's] limitations, both severe and -sewere,” t
determine whether they meet or equal a listing); 20 CFR 404.1545(e) (“V
consicer the limiting effects of all your impairment(s), even those that al
severe, in determining your residual functional capacity” for use at steps fq
five). In other words, the impairments identified at step two are not intende
a comprehenge survey. Step two is simply “a de minimis screening devi
dispose of groundless claimsSmolen v. Chater80 F.3d 1273, 1290 (9
Cir.1996). Accordingly, the omission of ammpairment at step two can only
harmful if it prejudices Plaintiff inteps three through fiv8urchv. Barnhart 40(
F.3d676, 682 (9 Cir. 2005).

Plaintiff arguesthat the ALJ’s conclusiorat step two is not supported |

substantial evidence specifically because the ALJ dedtauitiff's fiboromyalgia

nonsevere anddisregarded hempain disorder Plaintiff contends theerror

impacted the proceeding steps of the sequential evalustioere the ALJ fails |
discuss the severity of all of a claimant's impairments at step two, there iged
that theanalysis at stepthree through five might be inaccuraB®e Smolen

Chater, 80 F.3d 1273, 1290 (9th Cir.1996hefendant contends that any errg
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step two was harmless, because the Alelermined Plaintiff had a sev
combination of physical and mental impairments, and proceeded to stef
through five and considered the cumulative effects of Plaintiff's severe an
severe medicalkgupported symptomSee Burch400 F.3dat 682 (9th Cir.2005).
The Court concludes the ALJ's improper rejection of fibromyalgia
wholesalefailure to consider Plaintiff's chronic and multipteurced history
treatment for pain does not satisfy e minimisstandards of stejwo and wa
legal error. The Court concludesthe ALJ’s error was not harmlessdue to th
improper rejection of the medical evidence (as set forth below) and as it is

the ALJ did not account for the severity of Plaintiff's chronic pain, the exts

mental health treatment history, or the effects of these disorders in latenfstiegps

inquiry.

1. Fibromyalgia

The ALJ discussed Plaintiff's fibromyalgia at step two acknowledging th
“carries a diagnosis of fiboromyalgia/myositis,” but concluded it was-sswer
stating: “it is not clear whether she med¢lee ACR [American College
Rheumatology] criteria for that diagnosis.” (Tr. 726).

Fibromyalgia, a chronic condition recognized by AER is “a comple

medical condition characterized primarily by widespread pain in the

ere
S three

d non

and

S

e

evident

bnsive

at she

of

X

oints,

muscles, tendons, or négrsoft tissues that has persisted for at least 3 mdnths.
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Social Security Ruling 22P. Fibromyalgiais a disease that rotable for its lag
of objective diagnostic techniqueSee Sarchet v. Chatef8 F.3d 305, 306 (71
Cir.1996). In 2012, he Socal Security Administratin provided guidance
fibromyalgia in Social Security Ruling 42P and specificallyoutlinedtwo sets g
criteriathat a claimant can rely on to support a diagnosis of fioromyalg@a AL
is prohibited from “playingdoctor” or drawing medical conclusions her:
without relying upon the considered judgments of medical professionals

Here, he ALJ’'s independent evaluation of Plaintiff's condition based upo

own consultation with an outside medical text, thER\ was error. Day V|

Weinberger 522 F.2d 1154, 1556 {<Cir. 1975). Although the ACR stand3
are routinely considered in evaluatinghether a physician used medic
acceptable diagnostic techniquethe ALJ's opinion does noteflect this
acceptablgurpose. Defendant contendfie ALJ’s observation was reasonab
view of the “required trigger points{(ECF No. 27 at 7) for diagnosis :
consultative examininghysician Marie Ho’'s November 20T&markthat “[i]t ig
not clear that she has 11 of the 18 stashdander points of fibromyalgia.” (]
1087). In 2010, the ACR revised the 1990 criteria for diagnosing fibromy

and eliminated the tender points test in favor of a broader assessment of
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other symptom$ The Social Security Administratismguidance on fibromyalg
found in Social Security Rulingl2-2P, considers botthe 2010 ACR criteria a

the earlier tender points criteria as alternative paths in diagnosing fibrom

See SSR 12Z2p: Titles Il and XVI. Evaluation of Fibromyalgia, Poli

Interpretation Ruhg. Dr. Ho in fact diagnosed Plaintiff with fibromyalgia af

*To establish a diagnosis under the 2010 Criteria, the claimant must have a
of widespread pain; repeated manifestations of six or more fibromyalgia
symptomssigns, or ceoccurring conditions; and evidence that other disorder
could cause these repeated manifestations of symptoms, signsyaoucong
conditions were excluded. 2012 WL 3104869 at *3. Fibromyalgia symptoms
signs that may be considered include muscle pain, irritable bowel syndrome
fatigue or tiredness, thinking or memory problems, muscle weakness, heads
pain or cramps in the abdomen, numbness or tingling, dizziness, insomnia,
depression, pain in the upper abdomen, nausea, nervousness, chest pain, K
vision, fever, diarrhea, dry mouth, itching, wheezing, Raynaud's phenomenc
hives or welts, ringing in the ears, vomiting, heartburn, oral ulcers, loss of ta
change in taste, seizures, dry eyes, shortness of breath, losstiéapgsh, sun
sensitivity, hearing difficulties, easy bruising, hair loss, frequent urination, or
bladder spasmdd. at n. 9. Ceoccurring conditions include irritable bowel
syndrome, depression, anxiety disorder, chronic fatigue syndrome, irritabtie
syndrome, interstitial cystitis, temporomandibular joint disorder, gastroesopl

reflux disorder, migraine, or restless leg syndromde at n. 10.
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determining Plaintiff had just “10 or 11” of the standard tender poifte ALJ'S$

decision does nateflect anadherence to the protocol for analyzing eviden(
fibromyalgiaoutlined inSSR 122p.

Widespread body pain is Plaintiffsngle most consistent complaint acros
entire record.Plaintiff was first diagnosed with fioromyalgia in June 2008 by
treating doctor, Marjorie ehderson, M.D(Tr. 689. Dr. Henderson’s treatmg
notesdescribe'very significant numbness and tingling in both upper extremi
“multilevel underlying problems”, and “some significant obesity, which | thi
making her exam also consistent with profound tenderness that is diagn
fiboromyalgia.” (Tr. 685. While continuing tomanage Plaintiffspain with
methadone, Dr. Henderson prescribed Lyrica, a drug that treats nerve anc
pain. Plaintiff took Lyricafor over ayear until side effds, including rapid weigl|
gain, caused her tgeek an alternativgTr. 685, 678, 679). Between June 2
and July 31, 2012eight providers diagnad fiboromyalgia See e.g.,Tr. 67§
(Marjorie HendersonM.D.); Tr. 1091 (Marie Ho, M.D.); Tr. 1273 (SusaRogers
ARNP); Tr. 12651269, 1280 (Daniel Kwon, M.D.) Tr. 1146148; (Rhea :
Crisostomo, M.D.); Tr.1515, 1218 (Mark J. Bauer M.D.)(“long-standin
muskuleoskeletal cophaints’ “muscle tenderness, stiffness, and pain in the m

and lower bacK; Tr. 672 (OmarAl-Bustamj M.D.). Her treating provide

attemptedto manage he fibromyalgia using Lyrica, Naproxen, Predniso
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Gabapentinphysical therapy, and aesbid and toradol injection. Additiona
treatment notes refleatomplaints of otherfibromyalgia symptoms includin
numbness, dizziness, joint pain, anxiety, depression, fatigue, blurred
bloating, memory problems, muscle weakness, and sleeping problefis
Defendant’s characterization of this record as reflecting “mixed diagnose
Plaintiff's physicians” is mistaken. (EQ¥o. 27 at 7). 8bstantial evidence dc
not support the ALJ’s step two finding tHlkintiff's fibromyalgia was notsever
since at least June 2008.

2. Pain Disorder

Threepsychological evaluationlsaveresulted in Plaintiff'sspecific diagnos
of a “pain disorder with both psychological factors and a general m
condition™ the evaluations ofawrence J. Lyon, Ph.D. (in 2005)(Tr. 69Q0); L
Paul Schneider, Ph.D. (in 2009) (Tr. 127Z78); and J. Toews, Ed.D (in 2009)

703710). The Appeals Councilemanded this case with instructions to the Al

g

vision,

s from

)es

1S

edical

(Tr.

1 J to

specifically “address or provide reasons to reject Dr. Toews’ opinion[] ligat t

claimant had a pain disorder with psychological features and aafjenedics
condition.” (Tr. 821).Plaintiff contends the ALJ impermissibly ignored
Appeals Council’'s directive and erred in Hailure to list this pain disorder a

severe impairment.
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It is legal error for the ALJ to disregard the Commission&gailations.Se

197

Orn v. Astrue 495 F.3d 625, 63836 (9th Cir.2007). As set forth in 20 CFR §

404.977, on remand the ALJ “shall take any action that is ordered by the Appeals

Council and may take any additional action that is not inconsistent with the

Appeals Council's remand ordeiSee also Hernandd2evereaux v. Astryesl
F.Supp.2d 1125, 1134 (D.C2009). However, even if the ALJ failed to properly
follow the Appeals Council's instructiond)e committed reversible error only to

the extent that such error was not harmless, i.e., only to the extent that supstantial
evidence does not support the ALJ's ultimate conclusiohgciting Batson
Comm'r of Soc. Sec. AdmiB59 F.3d 1190, 1197 (9th Ck004)

The ALJ did not provide the specific analys@lled for by the Appeals
Council. Instead, the ALJnadetwo broad statements about Plaintiff's mental
health evidence: first, “drug use to the point of impairment has been in
and perhaps most prominent during psychological evaluations” (Tr;
second; [t]he claimant’s presentation to examining and treating providers has been
inconsistent and she has not alwagsiiba good historian, hence the record reflects
a variety of diagnoses.(Tr. 725). The ALJ determined that the “longitudinal
record” established five sevemental health impairmentgersonality disorder,

affective disorder, anxietyelated disorder, lovaverage intellectual functioning

and polysubstance dependence.
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The existence of a “variety” of diagnoses does not ginee ALJ license t

cherrypick certain diagnoses that support a finding of -dmability, while

ignoring the more complex evidencettpaints otherwiselhe absence analysi

of all potential sources of Plaintiff's pain atlte absence of any interpretatio

O

14

[92)

n of

the severity of the pain disorder is both perplexing and unreasonable tiigen

remainder of the record, includind) the long term pescribedtreatmentfor
chronic painandfor example, her treating physician’s diagnosis of “chronic
syndrome” (Tr. 69Q) 2) the magnification of symptoms simultaneously w
implies that Plaintiff's pain might have a psychogenic ovei®yhe daily welfar
checks of Comprehensive Mental Healiicumenting complaints of paiand 4)
the generalcharacteriation of Plaintiff's problems & “complex” given he
substance abuse and history of “ups and downs” (Tr. 6B&)n having its origi
in a psychological disordecan be excruciating and not uncommonly,
persons, like Plaintiff, will resort to substance abuse to retteie pain Deciding
whether a patient is exaggerating, malingering, or whether chronic pain con
may be of pychological originor associated with the narcotic abuse/depent
issueds the task of the examining medical providest the ALJ.

At a minimum, substantial evidensapports a finding that Plaintiff's pain |
multiple sources- both physical and gychological As the ALJ found Plainti

suffered from two other severe impairments, the ALJ's step two error was h

ORDER-21

pain
hich

e

=

n
such
)
nplaints

lency

nas
[f

armless




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

in and of itself.SeeBurch,400 F.3d at 682. The harm came, however, when the

ALJ also failed to properly consider the combined impact of these impairmgents in

assessing plaintiff's RF@ndthe critical issue of the date of the onset of Plain

disability. The Caurt cannot find the ALJ’s error harmless in this case due

tiff's

to the

ALJ’s improper rejection of fibromyalgia and the wholesale failure to comsider

Plaintiff's chronic, and multiplesourced history of treatment for pain.

B. Step Three

Plaintiffs Motion includes the contention thdahe Plaintiffs menta

impairmentsmet or equaled the Listing of Impairments for affective diso

(12.04); anxietyrelated disorders (12.06); somatoform disorders (12.07)

rders

. and

personality disorders (12.08) and “thus the ALJ's step three finding are not

supported by substantial evidence and are based on legal error.” (ECF No. 23 at

14). Plaintiff argues the improperly rejected opinion of Dr. Rodemstgpport

S

her contention, but she does @oalyzestep threeor even disass the criteria get

forth in paragraphs A and B or @\s a consequencBefendant perceived the step

three finding was “not at issue” and Plaintiff did not argtleerwisein her Reply.

It is not this Court’s function to develop additional arguments on Plaintiff's behalf.

See Carmickle v. Comm'r Soc. Sec. Admii33 F.3d 1155, 1161 n. 2 (9th

2008) McPherson v. Kelseyl25 F.3d 989, 99®6 (6th Cir.1997) (“[l]ssue

Cir.

174

S

adverted to in a perfunctory manner, unaccompanied by some effort at developed
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argumentation, are deemed waived. It is not sufficient for a party to mention a

possible argument in the most skeletal way, leaving the court to put flesh on its

bones.”) Accordingly, the Court concludes Plaintiff has not met her burden of

demonstrating the ALJ’s step three finding was in error.

C. Step Four

Plaintiff challenges the ALJ's determination of her RFC by alleging

numerous errors in the ALJ's evaluation of the medical evideRtantiff

contendsthe ALJ “misjudged” her and the severity of her pain, and Heat

combinedphysical andmental residual functional capacity (RFC) is more limited

than determined by the ALJ. SpecificalBiaintiff claimsthe ALJ did not properly
consider the opinions of Plaintiffreating physiciansireece,Henderson, and

Bauer examining doctorsgCrisostomo, Ho andloews nonexamining doctofs

D

Rodenberger, LeBray and Gentile; and treatheyapistDidier and social work

Moen.

In determining residual functional capacity (“RFC”), the ALJ is requirgd to

consider thecombined effect of all the claimant’'s impairments, mental jand

physical, exertional and nonexertional, severe and nonsevere. 42 U.S.C. 88 423(d)

(2)(B), (5)(B). In weighing medical source opinions in Social Security cases, the

Ninth Circuit distinguishes anmg three types of physicians: (1) treating

physicians, who actually treat the claimant; (2) examining physicians
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examine but do not treat the claimant; and (3)-exaimining physicians, w

neither treat nor examine the claimdrgster v. Chater81 F.3d 821, 830 (9th Cijr.

1995). Generally, more weight is given to the opinion of a treating physicia
to the opinions of nottreating physiciandd. Where a treating physician's opin
IS not contradicted by another physician, it may be rejected only for “cle
convincing” reasons, and where it is contradicted, it may not be rejected

“specific and legitimate reasons” supported by substantial evidence in the
Id. Factors that an ALJ may consider when evaluating any medical opinion
“the amount of relevant evidence that supports the opinion and the quality

explanation provided; the consistency of the medical opinion twéhrecord as

whole; [and] the specialty of the physician providing the opini@rri v. Astrug

495 F.3d 625631 (9th Cir.2007). A nonexamining medical expert's opinion
constitute substantial evidence when it is consistent with other indepg
evidence.Morgan v. Apfel 169 F.3d 595, 59%00 (9th Cir.1999) (“Opinions of
nonexamining, testifying medical advisor may serve as substantial evidenc
they are supported by other evidence in the record and are consistent with i

1. Treating Physiciars Treece, Henderson, and Bauer

In a case involving voluminous records with intermingled findings
treatment for complexX'multilevel underlying problems, the assessment

Plaintiff's residual functional capacity is difficulfr. 685).1t is precisely this tyf
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of a case involving diseases which manifest themselves differently over timg
there is tremendous value to the opinions of treating providers entjitliding

relationships with theatient. The records of Plaintiff'ghreetreating physiciar

b where

1S

support a conclusion that Plaintiff was disabled during the relevant perigd. The

ALJ reached the opposite conclusion. “Particularly in a case where the 1
opinions of the physicians differ so markedly from the ALJ’s, it is incurnbgear

the ALJ to provide detailed, reasoned, and legitimate rationales for disre

the physician’s findings.”Embrey v. Bowen849 F.2d 418, 422 {oCir. 1988).

The ALJ’'s perfunctory and erroneous regard for the impressions of PIg
treating physicians as described below, is contrary ttee careful consideratiq
required.

a. Gary Treece, M.D.

The record contains two years of treating physicians’ records which g
Plaintiff's claimed date of onset of disability These recordsare probative ¢
Plaintiff's condition starting on her alleged date of onset in that tloeymer
Plaintiff's “complex psychosocial situation” (Td94) includingunstable livin

conditions andabusive relationships “longstanding” (Tr. 195)struggle wit

“chemical dependency issues” (Tr. 218nhd prescription drugreatment forher

thyroid condition chronic pain, and ongoing “psychiatric issues” (Tr. 21

including depressigranxiety,andrecurrentpanic attacks(Tr. 191-220; 238239
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308). In November 2005, Plaintiff was voluntarily admitted to the hospital for

severe depressioAt that time, ler treating physiciarDr. Gary Treece believed

Plaintiff to be “mentally impaired,” “chemically affected” and requiring “inpatfi

care and a prolonged stay at a safe house.” (Tr. 188}he ime of Plaintiff's
allegeddisability onsedate(February 2005 Dr. Treecewas prescriling Plaintiff
methadondor pain, clonazepam for anxiety/sledggvoxyl for hypothyroid and
Effexor, an antdepresant (Tr. 191). Dr. Treece’s follow up examinatian July
2006 after Plaintiff's release from jafor violating parolenotedthat Plaintiff had
“[a]imost overwhelming stress in her life.” (Tr. 274).

The ALJ's opinion acknowledges Dr. Treece af®laintiff's treating

endocrinologist, butmakes no mention othese early treatmentrecords.Plaintiff

contends theydemonstrate Plaintiff is “disabled when clean,” that the failure to

“weigh or reject the o[p]inion of Dr. Treece” was errds Dr. Treecés treatment

notesdo not assignmay specificwork-related limitationsthe Court finds the failure

to assign weight to his records harmless. Nevertheless, the omitted discugsion

lendscredencdo the Court’s skepticismof the ALJ’s regardor the full range of
medical evidence in the evaluation of Plaintiff's complaints of paith degree pf
impairment

b. Marjorie Henderson, M.D.
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Plaintiff alleges the ALJImproperly accorded little weight to the opinior
treating physician DrMarjorie Henderson angpecifically erred by relying upd
ALJ Say’s 2009 evaluatioof her opinion

Dr. Hendersoris treatment notes from Plaintiff's second appointment on
24, 2008 commerthat Plaintiff has: “continuing social chaos,” been the victi
abuwse, chronic pain, numbness and tingling in both upper extremities and
“emotional issues” which “obviously need[] to be carefully monito

“significant obesity,” “profound tenderness that is diagicosf fibromyalgia,

“obvious[]...psychiatric mematl health issues,” “very significant posttraum
stress,” depression which was “obviously...not well controlled,” “profo
sadness such that it is “hard to have any kind of coherent conversation wi

and ‘multilevel underlying problenis Dr. Hendeson opined that Plaintiff w|
“definitely flailing in every direction she can get to get improvement,” (Tr.
including drug seeking behavior. Although Dr. Henderson noted that she
have mental health records to review and was not a psychibgrstmpressio
was that Plaintiff met the “criteria Social Security disability” on the basis o
mental health and posttraumatic stress issues. The patient alsodragoskelet:
issues.” (Tr. 686). She also opined Plaintiff would negble to “stand and u
her upper extremities” for the job of beautician. (Tr. 686). In July 2D0

Henderson continued to opine Plaintiff was disabled, and “obviously needs
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continue on a multitude of issues” including “chronic back pain and a
difficulties,” (Tr. 683). Although Dr. Hendersonnoted some improvementin
2008 shecontinued to opine that Plaintiff was disabled affebsequent visits
August, SeptembeNovember,and December(Tr. 679680; Tr. 678 (“...patier
meets SociaSecurity disability...more on the basis of her mental health is
than her physical issues...l could not think of what she would be able to d
upper extremity difficulties...will limit her ability to return to work as
beautician.”) Tr. 675 (“Overall, the patietst physical exantontinues to show o
of just grave disability. | think this patient it not appropriate to tryréturn tq
work. She does appear to be abstinent of any drug use and the drug screen
ER was negative.;)Tr. 353 (“mental issues apgofoundly disabling and chron
and Plaintiff would miss “quite a few” days of work per mghth

On remand, théALJ addressed thisignificant evidence in a single sente
incorporating ALJ Say’s findings andclaiming ‘[tjhe remand order makes
menton of the analysis of those opinions..(Tr. 732). Defendant Motion
defends this action claiming tipeior analysisof Dr. Henderson’s opinion#as ng

disturbed by the Appeals Council’'s ordeHowever, he ALJ’'s 2009 decision w

lot of

n

—+

ssues
0...her
5 a
ne
)
ing in the

C

nce

no

—+

as

deficient in itsdiscussion of the medical opinions. It was vacated on remand with

the specificinstruction to ALJ Robinson to:réevaluate the medical sour

opinions” “explainthe reasons for the weight he gives to the opinion evidg
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and “issue a new decision.” (Tr. 822). The vacated decision carries no Vs
United States v. Sigma Intl, Inc300 F.3d 1278, 1280 (11th CiR002

(recognizing that vacated decisions “are officially gone. They have no lega

ght.

)

| effect

what[so]ever. They are void. None of the staats made in [vacated deci@in

ha[ve] any remaining force”). The ALJ's incorporation of the prior evaluati
the evidenc®n the groundghatit was not disturbed by the remand ordexsboth
in errorand annappropriate approach to a recordloé nature

c. Mark Bauer, M.D.

Dr. Bauer treated Plaintiff & the end of the relevant period in ques
beginning in September 2011In April 2012, he opined that Plaintiff w

“considerably limited [sic] her ability for gainful employment.” (Tr.545. In July

2013, dter treating Plaintiff for nearly two years, Dr. Bauer prepared a flanm

Plaintiff's attorney and relevantlyremarled that Plaintiff's fibromyalgia ar
depression aggravatéer musculoskeletatymptoms that she neextito lie dowi
2-3 times a day; and th&tlaintiff's constant pain would cause her to ddeser|
from work 4 or more days per month. (Tr. 1515)e opined that these limitatig
“probably” existedat leassincehe began treating in September 201d..

Dr. Bauer’'s opinion contradicts the ALJ's determination tHairomyalgig

does not further reduce the claimant’s residual functional capacity.” (Tr. T128).

ALJ’s sole explanation for rejecting Dr. Bauer’s opinion on the limiting effe
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Plaintiff's combned impairmentswas “I find no basis in the record for
frequency of absences he described.” (Tr. 735). The Ninth Circuit has he
vague and conclusory explanations are insufficient to meet the “specific, leg
reasons” standardin Embreyv. Bowen 849 F.2d 418 (9 Cir. 1988) the Coul
confronted a similarly vague finding by the ALJ: “The opinions of total disg
tended [sic] in the record are unsupported by sufficient objective finding
contrary to the preponderant conclusions mandated by those objective fir
849 F.2d at 421The EmbryCourt explained:

To say that medical opinions are not supported by sufficient objective fi

or are contrary to the preponderant conclusions mandated by the o

findings does not achieve the level of specificity our prior cases have r¢g

The ALJ must do morthan offer his conclusions. He must set forth his ow

interpretations and explain why they, rather than the doctors' are correct.
Id. at 42122;see also Vasquez v. Astyd&2 F.3d 586, 592 (9th C2009).

The ALJ did not give sufficiently specific reasons for rejectingdpiaions o
Dr. Bauer, Plaintiff's treating physician.

2. Examining Physicians’ Assessed Postural and Manipulative Limitation

Plaintiff alleges the ALJ erred ihis assessment tiie opinions of examinif
physicians Marie Ho, M.D. and Rhea Crisostomo, M.D. Specifically, PI:
challenges the propriety of the ALIRFC finding that Plaintiff could perfornaf

the level required for sedentamprk which require “frequent” reachinghandling

and fingering and “occasional” stooping.
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a. Rhea Crisostomo, M.D.

In July 2010,Rhea Crisostomo, M.Dexamined Plaintiff for the first (a
only) time and completed a DSHS physical evaluation form. She diag
moderately severe fiboromyalgia and indicated on the fornPdaatiff was limite
by pain with “restricted mobility, agility or flexibility in the following area
balancing, bending, climbing, crouching, handling, kneeling, pulling, pu
reaching and stooping. (Tr. 1144). Dr. Crisostomo did not explain the de
restriction as called for by the formThe ALJ’s recitation of Dr. Crisostom(
assessmernhdicatesa restriction in “reading” rather than “reaching,” which
or may not be a typographical error since the ALJ did not include a re
limitation in the RFC. The Court notes Dr. Henderson also opined that Plai
“arm problems would at least prevent her from rurning to work as
beauticiarf, a job which requires frequent reachidthough the record suppo
some degree of upper extremity restrictioR&intiff has not demonstrated h
Dr. Crisostomo’s assessmaimtdermines a RFC restricted ‘tfrequent reachin
and handling.

b. MarieHo, M.D.
In November 2011, Marie Ho, M.D. performegh ndependentmedica
examinationand determined Plaintiff was restricted to sedentary work with

nontexertional limitations (Tr. 10851092). Despite giving significant weight
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Dr. Ho’s opinion, the ALJ failed to include the restriction that Plaintiff mustithvo
stooping” in the RFC. Plaintiff argues the ALJ's failure to acknowledge this
limitation is particularly important in light dbocial Security Ruling 969p (“SS

96-9p”), which states that “[a] complete inability to stoop would significantly
erode the unskilled sedentary occupational base and a finding that the individual is
disabled would usually applyDefendant concedesisterror in the RFC (ECF No.

27 at 38), buargues the error was harmless becatistep fivenone ofthe tw

jobs the ALJ found Plaintiff could perform require stoopingThe DO
descriptions for telephone quotation clerk and circuit board assembler all state that
stooping is not an activity or condition associated with these jobs. DOT 237.367
046, 726.684110 available at 1991 WL 672194, 1991 WL 679616n her Repl
brief, Plaintiff does not address this point aoneously suggestaability to
stoop necessidy rules out all unskilled sedentary work.

Although harmless errors ithe omission of the reaching and stooping
limitations do not themselves warrant reversal, againAth#s consideration of
the evidencecasts further doubt as to whether the ALJ bdseddecision on|a
careful and an accuraséssessmerf the record.

3. Mental Health Evidence

Plaintiff first began receiving mental health treatment in the 1980’s at age

25. A review of the record shows numerous providers have consistently opserved
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plaintff to exhibit serious symptoms of mental illness or serious impairments in

functioning On remandthe Appeals Council specifically criticized the prior

ALJ’s consideration of thBlaintiff's mental health evidence.

Although it isbothinappropriate and nearly impossible to consider phy
as opposed to mental impairmentsisolation the ALJ made no assessmer
degree of Plaintiffs mental impairment for the periaffer Plaintiff's fiftieth
birthday. Instead, the ALJ deemd®laintiff disabled on that date purely upon
physicalailments. For the sixear period fronfebruary2006 to August 2012, t
ALJ determined that Plaintiff hadild restriction in activities of daily livin
moderatedifficulties in maintaining sociafunctioning, moderatedifficulties in
maintaining concentration, persistence and pace, and no episof
decompensation, each of extended duration. (Tr. 728). ThefcAnd Plaintif
mentally capable ofperformng “relatively unskilled jobs with simplework
decisions,” which have *“only superficial interaction with the public
coworkers,” andvhich could involve‘for example, making change” but not “3

extensive mediation, negotiation, problsoiving that would be required in

ysical

t of

her

he

(L]

des of

f

and

ANy

a

complaint department..tananagement...” (Tr. 729)ln reaching this decision the

ALJ did not provide adequate reasons to justify rejection of significant prg
medical evidence and it is apparent from the ALJ's RFC that the ALJ 0

consider the impact @il of Plaintiff’s impairments in combination.
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a. Candi Didier, M.SM.H.P

Plaintiff contends the ALJ erred by rejecting the opinions of the memi

ers of

Plaintiff's treatment team at Central Washington Comprehensive Mental Health,

where Plaintiff began receiving mental health treatment prior to the date of gnset.

Candi Didier was Plaintiff's mental health therapist for two yelis. Didier

prepared two psychological evaluations, one after what appears to be P
first sessionn July 2006 and anothen R008. (Tr. 244244, 32235).1n 2006,Ms

Didier assessed Plaintiff as chronically mentally ill with marked funct

aintiff's

ional

limitations in all areas of mental functioning, except two deemed of moderate

severity. (Tr. 243).She also noted Plaintiff's fear afental health treatment due

to prior traumatic experience. (Tr. 244n 2008, after having worked w

Plaintiff in individual sessions, Ms. Didier assessed Plaintiff wthl limitationg

in her ability understand simple instructions and care for s@lfleratdimitations
in her ability to learn new tasks, exercise judgment, interact appropria

public, and to maintain appropriateehavior; and continuetharked degree ¢

limitation in her ability to exercise judgment and make decision, to perfuutme

tasks, to relate appropriately to-amrkers and supervisors, and to resj
appropriately to and tolerate the pressure and expectation of a normal work

(Tr. 324).
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The ALJ may discount the opinion of a racceptable medical soursachas i

mental health therapifty providing reasons that are “germane” to that squa

lower standard than rejecting an acceptable medical sdbockill v. Shalala 12

F.3d 915, 919 (9Cir. 1993). Here, instead of specifying any weigh or bas

her determinationthe ALJmerely incorporated\LJ Say’s analysi®f Ms. Didief

in his vacated ruling. (Tr. 732)After having been vacatetoneof the ALJ'$

findings remained intact and it was the ALJ’s diatyeevaluatethis evidencelt iS
not clearthatshe did. ALJ Say accorded the opinion little weight on accour
“they appear to be based on the claimant’s subjective complaints.” (T
However, it is reasonable to infer Ms. Didier's 2008 opinaiter numerot
treatment visits was formed at least in part based on personal observati
interviews, and perhaps other factors. Accordingly, ALJ Robinson erred
assessment of Ms. Didier’s opinijomhich contradicts the ALJ's RFC findings

b. Dick Moen, MSW and Philip Rodenberger, M.D.

In November 2008, Central Washington Comprehensive Mental
(CWCMH) team membergpsychiatrist Dr. Rodenberger and therapist Dick M
co-signed a Mental Residual Functional Capacity Assess(WRECA) form ang
assessed marked limitations in 16 out of 20 areas of functioning that effe
activities. (Tr. 664666). The remaining four areas of functioning were at

moderate level(Tr. 664666). Dr. Rodenberger noted on the form tlegt ha
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reviewed the drm with the Plaintiff's case manager, Stephanie Fountaine,

whom the record shows had contact with Plaintiff multiple times every siae&

at least September 30, 2008. The ALJ accordite “weight’ to the MRFCA
reasoning“treatment records fromhe CWCMH are not consistent with
assessed limitations. This was the extent of the ALJ’s analysis despite sp
instruction by the Appeals Council to particularly focus upon Dr. Rodenbe
opinion and explain the reasons for the weight accorded. (Tr. 822).

The Court will notsift through the voluminous recosgarching for ande-
weighing the evidence in search of the “treatment records” in support
decision. Defendant's memorandum cannot cure this defecPlaintiff

convincingly arguesit length how the 2008 opinias supported by the CWCH

records. (ECF No. 23, Z31). Plaintiff's analysisis not an “alternative

interpretation of the evidenceals Defendant contends;is theonly interpretatio
of the evidencethe Court has.SeeWinschel v. Comm'r of Soc. Se631 F.3
1176, 1179 (11th Cir2011) ( “[W]hen the ALJ fails to state with at least s

measure of clarity the grounds for his decision, [the court] will decline to

simply because some rationale might have suppatted ALJ's conclusion,.

(internal quotations omitted)).
c. Peter LeBray, Ph.D. and Mary A. Gentile, Ph.D.

In 2006, state agency reviewing psychologists Dr. Lebray and Dr. Gentilg
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opined that Plaintiff’'s personality disorder would preclude her from lgaaimy

contact with the public. (Tr. 271, 276). The same opinion s@ecifically

assessed by Plaintiffteeatment team &&WCMH in 2006and2008 Dr. Toews i

2009 (Tr. 713);and therapist Michael Werner, MSWin 2010 (Tr. 1157),

Plaintiff's low Global Assessment of FunctionGAF) scores angrogress nofs
with treating providerssupport these providers’ assessment of major func
impairment ininterpersonal functioning. One example stands out: in March
her therapist took heto Walmart for he personal grocery shoppinglaintifi
“haggled with the Walmart cashier for every price on nearly every item in hg
She argued with the cashier, did not have coupons to prove her gmates th
end got a grocery cart full of things for 70.00 dddl” (Tr. 1382).

The ALJdeemed Plaintiff capable of superficial contact havaagcluded thi
the record “since the[2006] review contains documentation that the claiman
greater social functioning than they assessed.” (Tr. 7@Rkce again, écause th
ALJ did not describe or citeny “documentatioti’ the reason given by the ALJ
too vague for meaningful review and does not even constitute a germane re
discounting these opinions.

The Court also notes thdtgeDOT description of thgob of a telephone
guotation clerkappears taequire more than superficial contaict that it involves

dealing directly with the publj@s well aghe ability to “speak before an audien

ORDER-37

~

RS
tional

2010,

er cart.

e

t has
e
IS

ason for

ce




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

with poise, voice control, and confidence, using correct English and-a well
modulated voice.” DOT #23367-046. Substantial evidence does not support
ALJ’s determination Plaintiff could perform this jolinally, although the curre
social securityegulations continue to recognize the DOT as an acceptable s
the job category of “telephone quotation clerk” has been abandgribd
Department of Laban its Occupational Information Network replag the DOT.
O*Net No. 434171.00

d. Jay M. Toews, ED.D.

the

Nt

purce,

Plaintiff contends the ALJ erroneously disregarded without comment, Dr.

Toews’ January 2012 opinion that Plaintiff was “not capable of working

dependent on narcotics.” (Tr. 1099). Defendant contends the ALJ's d

“provides sufficient gidance for this Court to draw inferences as to why the

rejected Dr. Toews’s opion” and that given the volume of evidence iel’s

while

ecision

ALJ

findings should be given deference. (ECF No. 27 a228 Because the ALJ did

not address the evidence, the Court cannot determine whether the ALJ acc
ignored it or, for some reason, did not think it was relevant or sufficient.

The ALJ's evaluation of the nuical evidence, particularly the ntah healt
evidenceis plagued with err@;, the RFC is incomplete, and as a result the ult
conclusion of nordisability at step five isfatally flawed. Where an existi

mental impairment oveps in time with diminishing physical impairment anc
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mental impairment is in part attributable to the emotional trauma of the p
impairment and pain, the combined effect of the impairmemnistbe considere
in determining onset datéhe pain dsorder (with both general medical a
psychological origins) which was ignored by the Atah precipitate substar
abuse whereby the person tries to -sa#idicate.The mere fact that substa
abuse aggravates (rather than medicates) mental illness dbesean that t}
mental liness itself is not disabling. Moreover, where a psychological exa

cannot separate theffects of a claimant's mental illness from the effec

nysical
d
nd
ce
nce

e
miner

s of

substance abuse, then the finding would be thdistance abuse is not a

contributing factor to the disability determination.

E. Step Five Denial of the Right to Question the Vocational Expert

One additional issue identified by Plaintiff merits a brief discusdtbaintiff
asksthe Court to conclude as a “matter of latvat it was improper for thaL J tq
not allow the vocational expert to answer Plaintiff’'s attorney’s question base
Dr. Rodenbergeand Mr. Moen’s ratings on the MRFCA.After Plaintiff's
attorney propounded a hypothetical assuming a person witly ‘Significan
interference” in the areas listexh the form, before the expert could answe
guestion, théLJ interrupted stating:

I’m going to intervene here that | don’t think, well in fact | know that that’

an appropriate question for a vooaidl expert because it's not formeg

functional terms and | think the issue isn’t does the person have sigi
limitations in their ability to act, it's how is that functionally going to man
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itself at work....so the psychological evaluations thegcribe what the pers
is going to have difficulty with needs to be converted into a func
limitation...So if you can transfer some of that into functional limitations
would be great...”
(Tr. 783784). Despite Plaintiff's attorney’s argument to the contrérg, AL,
refused to allow it. (Tr. 785){I'm not going to allow a question that just a
about significant difficulties but I'm more than open to any question that d

what would be the functional impact of that on the person’s worabdity to

work.”).

on
tional
| that
)

sks

efines

It is ultimatelyfor the ALJ to explain why moderate to severe limitations do not

translate into a limitation in Plaintiff's residual functional capadityit appear
thatthe ALJ's RFC assessment faito adequately account for marked or s€
limitations, claimant’s counselshould be accorded the latitude to develof
record withoutbeing directedo translatethe medical evidence on his ownar
expertise he does ngossessWhen amedical experis not presentto assis
counsel’s only choice is to rely upon the RFC assessmettte recorgdthe ALJ

andthevocational expert, who is routinely asked (and can oftsnlve these vel

guestions. An ALJ properly limits questioning to material essu Hearings

Appeals and Litigation Law Manual (“HALLEX”)-2-5-30, 1994 WL 637367
*1 (Aug. 29, 2014)However, the ALJ simultaneoushas a duty to develop {
record“both for and against granting benefitSims v. Apfel530 U.S. 103, 1K

11 (2000) and to grant the claimant “broad latitude in questioning witne
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HALLEX [-2-6-60, 1993 WL 751900, at *1 (Sept. 2, 2005). In this instance,
was no lack of foundation for counsel’'s hypothetical question. The reft
allow the dternate hypothetical strikes sa a deliberate effort to censor theg
discussion of thevidence in support of an earlier onsedisability.
REMEDY

Plaintiff requests that this Court order an immediate award of beng
remedy within the Court’s discretioWasquez v. Astryé72 F.3d 586, 593 (¢
Cir. 2009);Harman v. Apfel211 F.3d 1172, 1178 (9th CR000).Defendant h4
argued thathis casewith its voluminous recorgresents a close question u
which reasonable minds could diff@nd in which deference todlagency’s rulin
Is owed However, due to the fact the ALJ failed to adequately discharg
duties aexplicitly directed by the Appeals Council and to explain her finding
Court finds it unwarranted to extend such deference.

Theerrors in this case armumerousstarting with the failure to propergsseg
the severity of Plaintiff's fioromyalgia and recognize khronic pain disordeig
be a mdically-determinable impairmentlt is evidence the ALfhiled to conside
the Plantiff's severe and nesevereimpairmentsin combinationas she workg
through steps3-5. Had the ALJ properlyassessedPlaintiff's fibromyalgia an
chronic pain disordethen she would have been requireddomsider the intens

and persistence of the claimant's pain and other symptoms and determine t
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to which her symptoms limit her capacity for worKhe ALJ failed to proper,

evaluatethe medical evidence, and theserors undermindoth the ALJS RF(

\

determinationand the determination of onset daiéhe ALJs decision does not

reveala careful consideration of the complex recangolving multiple chroni¢

impairments, including mental impairmeiatsd addictionThefinding of disability
on Plaintiff'sfiftieth birthdaybased solely upon degenerative disc disease a
the day before isa medanical and arbitrary use of the age category, unsup
by the record.

Plaintiff filed for benefits in February 2006. More than nine years have |
since she applied and the matter has already been remanded oncg
Commissioner for further proceedings.The erroneously rejected med
evidence including Dr. Rodenberger's assessmestidences thedebilitating

effects ofPlaintiff's chronic conditions on her ability to work, even absen

addiction The Court finds no reason to exercise flexibility in the cradirue

rule under Garrison v. Colvin 759 F.3d 995 (8 Cir. 2014) as a review of tf
recordas awholedoes not create serious doubt that Plaintiff was in fact dig
during the period under consideratiofihe Court has given careful considerg
to the fact the ALJ did not perform a drugdation analysiscalled for b
Bustamante v. Massana@62 F.3d 949, 955 (9th Cir.200fgr the specificperioc

in question However, the ALJ did determine Plaintiff's addition wast 3
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material contributing factor for the period startihggust 1, 20121n this instance

it is difficult to imagine that anprofessional would be able to prepare a retrogctive

assessment of Plaintiff's pain and mental impairments since 2006 or the effect of

her substance abuse, nor does the Court believe the existing voluminous
inadequately developed on the issue

The Court haslsogiven careful consideration as to whether the record ig

developed from those creditedtrue opinions asto when Plaintiff becamie

record is

fully

disabled.Social Security regulations make clear that determination of a digability

onset date is aomplex and faespecific inquiry. Titles Il & XVI: Onset of

Disability, 1983-1991 Soc. Sec. Rep. Serv. 49 (S.S.A.1983), 1983 WU R 1at

*2-3. And in cases like Plaintiff,gt is “particularly difficult, when, for example,

the alleged onset date and theste last worked are far in the past..Id. at *4.

and “may affect the period for which the individual can be paidd. at *1. The
date of onset alleged by the Plaintiff “should be used if it is consistent with
the evidence available.td. at*2. Plaintiff had not worked for five years priof
her alleged date of onseind shewas receiving treatment for both
psychological and general medical conditiomsll prior to her alleged date

onset.

Plaintiff both immediately before and just after her application degeconsistent

with her contentiothatwas disabled by February 2006.
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After thorough consideration of the voluminous record and arguments
parties,the Court concludeshat a remand for further proceedings would ser\
useful purpose.See Salazar v. Barnha68 F.3d 615 (10Cir. 2006)(awardin
benefits where it was difficult to imagine retroactive analysis of claimant’sal
impairments five gars earlier or effect of her addiction§yilder v. Apfel 153

F.3d 799 (7 Cir. 1998) (remanding for benefits “given the obduracy evidend

the action of the administrative agency on reman@3lderon v. Astrue683 F.

Supp. 2d 273, 278 (E.D. N.Y. 2010)(ordering reversal and the award of [
where after 10 years, the ALJ “disregarded the Court's mandate,” on rer
what the judge believed was “an improper attempt to justify, by whatever
necessary, a preordained conclusion.”).

ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment (ECF No. 236RANTED.

2. Defendant’s CrossMotion for Summary Judgment (ECF No. 27)
DENIED.
I
I
I
I

I
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3. For the foregoing reasons, the Commissioner’s final decisivhGATED

and thiscase IREMANDED for thecalculationand paymenof benefitsfrom the

Plaintiff's February 2006 onset date.
4. The Clerk shall enter judgment and close the file.

DATED June 19 2015
s/James P. Hutton
JAMES P. HUTTON
UNITED STATES MAGISTRATE JUDGE
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