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UNITED STATES DISTRICT COURT
© EASTERN DISTRICT OF WASHINGTON
7
Case N014-CV-03068(VEB)
8
MICHELLE HERT,
9
Plaintiff, DECISION AND ORDER
1C
VS.
11
CAROLYN W. COLVIN, Acting
12 || Commissioner of Social Security,
13 Defendant.
14
l. INTRODUCTION
1t
In January of 2011Plaintiff Michelle Hertapplied forSupplemental Security
1€
Income (“SSI”) benefiteand Disability Insurance Benefits (“DIBYnder the Socia
17
Security Act. The Commissioner of Social Security denied the applisation
18
1¢
2C 1
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Plaintiff, represented bip. James TreeEsq, commenced this action seekir
judicial review of the Commissioner’s denial of benefits pursuant to 42 U.S.(
405 (g) and 1383 (c)(3)The parties consented to the jurisdiction of a United St
Magistrate Judge. (Docket N@).

On January 5, 2015he Honorable Rosanna Malouf PetersGhief United
States District Judge, referred this case to the undersigned pursuant to 28 U

636(b)(1)(A) and (B). (Docket Nal7).

II. BACKGROUND

The procedural history may be summarized as follows:

Plaintiff applied for SSI benefitand DIBon January 27, 2011T at232-40,
241-46)! The application weredenied initiallyand on reconsideratiand Plaintiff
requested a hearing before an Administrative Law Judge (“ALJ”). S€ptember
12, 2012 a kearing was held before ALlom Morris. (T at49). Plaintiff appeared
with an attorney and testified. (T &5-58, 5381, 9899). The ALJ also received
testimony fromTlrevor Duncan, a vocationakpert(T at58-59, 8298).

On November 2, 2012the ALJ issued a written decision denying t

applicatiors for benefits and finding tha&laintiff was not entitled to benefits undg

1 Citations to (“T”) refer to the administrativecord at Docket Ndl1l.
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the Social Security Act. (T aR3-48). The ALJ's decision became th
Commissioner’s final decision oMarch 27 2014, when theSocial Security
Appeals Council denied Plaintiff's request for review. (T-&).

On May 22 2014 Plaintiff, acting by and through ér counsel timely
commenced this action by filing a Complaint in the Uni&dtes District Court for
the EasterrDistrict of Washington. (Docket No.)4The Commissioner interpose
an Answer oJuly 28 2014. (DockeNo. 10).

Plaintiff filed a motion for summary judgment @ecember 12014. (Docket
No. 15. The Commissioner moved for summary judgment on Januarg0i,
(Docket No. 19. Plaintiff filed a reply brief ordanuary26, 2015. (Docket No. 22

For the reasons set forth below, the Commissioner's mdsodenial,

Plaintiff’'s motionis granted and this casis remanded focalculation of benefits
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[ll. DISCUSSION

A.  Sequential Evaluation Process

The Social Security Act (“the Act”) defines disability as the “inability
engage in any substantial gainful activity by reason of any medically determi
physical or mental impairment which can be expected to result in death or whit
lasted or can be expected to last for a continuous period of not less than
months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The Act also provides tf
plaintiff shall be determined to be under a disability only if any impairments a
such severity that a plaintiff is not only unable to do previous work but ca
considering plaintiff's age, education and work experiences, engage in any
substantial work which exists indmational economy. 42 U.S.C. 88 423(d)(2)(/
1382c(a)(3)(B). Thus, the definition of disability consists of both medical
vocational component&dliund v. Massanar253 F.3d 1152, 1156{Lir. 2001).

The Commissioner has established a-8tep squential evaluation proces
for determining whether a person is disabled. 20 C.F.R. 88 404.1520, 416.92(
one determines if the person is engaged in substantial gainful activities.
benefits are denied. 20 C.F.R. 88 404. 1520(a)(4)(i), 416.920(a)(4)(i). If no
decision maker proceeds to step two, which determines whether plaintiff
medially severe impairment or combination of impairments. 20 C.F.R|
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404.1520(a)(4)(ii), 416.920(a)(4)(ii).

If plaintiff does not have a severe impairment or combination of impairm
the disability claim is denied. If the impairment is severe, the evaluation proce
the third step, which compares plaintiff's impairment with a number of li
impairments acknowledged by the Commissioner to desevere as to preclud
substantial gainful activity. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iii)
C.F.R. 8 404 Subpt. P App. 1. If the impairment meets or equals one of the
impairments, plaintiff is conclusively presumed to be disabfeithe impairment is
not one conclusively presumed to be disabling, the evaluation proceeds to the
step, which determines whether the impairment prevents plaintiff from perfor
work which was performed in the past. If a plaintiff is able to perform previous
that plaintiff is deemed not disabled. 20 C.F.R. 88 404.1520(a)(4]
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC
considered. If plaintiff cannot perform past relevant work, the fifth and final sté
the process determines whether plaintiff is able to perform other work in the ng
economy in view of plaintiff's residual functional capacity, age, education and
work experience. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4Bujyen v
Yudert, 482 U.S. 137 (1987).

The initial burden of proof rests upon plaintiff to establigtriena faciecase
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of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.

1971); Meanel v. Apfel172 F.3d 1111, 1113 {Cir. 1999). The initial burden is$

met once plaintiff establishes that a mental or physical impairmenemnisethe
performance of previous work. The burden then shifts, at step five, tc
Commissioner to show that (1) plaintiff can perform other substag#anful
activity and (2) a “significant number of jobs exist in the national economy”
plaintiff can performKail v. Heckler 722 F.2d 1496, 1498(Tir. 1984).
B.  Standard of Review

Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. 8§ 405(g). A Court must uphold a Commissioner’'s dec
made through an ALJ, when the determination is not based on legal error
supported by substantiavidence See Jones v. Hecklet60 F.2d 993, 995 {oCir.

1985); Tackett v. Apfel180 F.3d 1094, 1097 (Lir. 1999). “The [Commissioner’s

determination that a plaintiff is not disabled will be upheld if the findings of fact

supported by substantial evidencBg&lgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. § 405(g)). Substantigldence is more than a mere scintil
Sorenson v. Weinbergeb14 F.2d 1112, 1119 n 10%(€ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 6602 (9" Cir. 1989).

Substantial evidence “means such evidence as a reason@bolemight accept as

6
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adequate to support a conclusiofRichardson v. Perales402 U.S. 389, 401

(1971)(citations omitted). “[S]uch inferences and conclusions as the [Commiss
may reasonably draw from the evidence” will also be uphdhtk v. Celebeeze
348 F.2d 289, 293 {9Cir. 1965). On review, the Court considers the record i
whole, not just the evidence supporting the decision of the CommissWiaetman
v. Sullivan 877 F.2d 20, 22 [9Cir. 1989)(quoting<ornock v. Harris 648 F.2d 525,
526 (9" Cir. 1980)).

It is the role of theCommissioner not this Court, to resolve conflicts i
evidence Richardson402 U.S. at 400. If evidence supports more than one rat
interpretation, the Court may not substitute its judgment fat tbf the

CommissionerTackett 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9

oner]

aS a

N

onal

Cir. 1984).Nevertheless, a decision supported by substantial evidence will still be

set aside if the proper legal standards were not applied in weighing the eviden
making the decisiorBrawner v. Secretary of Health and Human Servié&9 F.2d
432, 433 (9 Cir. 1987). Thus, if there is substantial evidence to support
administrative findings, or if there is conflicting evidence that will suppomdirfg

of either disability or nondisability, the finding of the Commissioner is conclus

Sprague v. Bower812 F.2d 1226, 12280 (9" Cir. 1987).
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C. Commissioner’s Decision

The ALJ found thaPlaintiff had not engaged in substantial gainful actiy
since October 15 2010 (the alleged onsetdate and met the insured staty
requirements of the Social Security Act through December 30, 2013 28). The
ALJ determined thaPlaintiff's cervical degenerative disc disease, thyroid disor
anxiety disorder, affective disorder, and substance addiction dissedefsevere”
impairmens under the Act. (Tr28-30).

However, the ALJ concluded th&aintiff did not have an impairment ¢
combination of impairments that met or medically equaled one of the impairr
set forth in the Listings. (T &0-32).

The ALJ determined tha®laintiff retained the madual functional capacity
(“RFC”) to performlight work, asdefined in 20 CFR § 416.967 )(bwith some
additional limitations The ALJ further found that, following an accident on May
2012, Plaintiff's RFC was limited to sedentary work, with sosamditional
restrictions. (T at 338).

The ALJ concluded that Plaintiff could perform her past relevant work g

agricultural produce sorter. (T at-38). In the alternative, the ALJ found that

considering Plaintiff's age (39 years old on the alleged onset date), educatior

8
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school), work experience, and RFC, there were jobs that exist in significant nu
in the national economy that Plaintiff can perform. (T a#i8%

As such,the ALJ concludedhat Plaintiffwasnot disabled, as defined undg
the Social SecurityAct, betweenOctober 15, 201({the alleged onsetdate) and
November 2, 2014qthe date of the decision) and was therefore emttled to
benefis. (Tr. 40-41). As noted above, the ALJ's decision became
Commissioner’s final decisn when the Appeals Council denied Plaintiff's requ
for review. (Tr.1-6).

D. Plaintiffs Argument s

Plaintiff contendghat the Commissioner’s decision should be reverste
offers three (3)principal arguments in support of this position. FirBlaintiff
contends that the ALJ improperly rejected the opiniongestingand examining
medical providersas well as lay witness testimongecondPlaintiff challenges the
ALJ’s credibility analysis Third, Plaintiff challenges the ALJ’s residuahfttional

capacity analysis. This Court will examieach argumenh turn.

9
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V. ANALYSIS
A. Treating & Examining Providers/Lay Evidence
In disability proceedings, a treating physician’s opinion carries more w¢
than an examining physician’s opinion, and an examining physician’s opini

given more weight than that of a reramining physicianBenecke v. Barnhart

379 F.3d 587, 592 (9th Cir. 2004)ester v. Chater81 F.3d 821, 830 (9th Cir.

1995). If the treating or examining physician’s opinions are not contradicted,
can be rejected only with clear and convincing reasoester 81 F.3d at 830. If
contradicted, the opinion camly be rejected for “specific” and “legitimate” reaso
that are supported by substantial evidence in the reBodiews v. Shalaleb3 F.3d
1035, 1043 (9th Cir. 1995).

1. Physical Impairments

In November of 2010, Edward Liu, an examining nurse [iraaér,

pight

DN IS

they

ns

conducted a functional assessment. Mr. Liu opined that Plaintiff could lift no

weight, stand for less than 1 hour in ahdir workday, and sit for less than 1 hg
in an 8hour workday. (T at 339).

The ALJ afforded little weight to Mr. Liu’s mnion, finding it inconsistent
with Plaintiff's claim of moderatdimitations and demonstrated functional abiliti¢

(T at 37).The ALJ concluded that Plaintiff could occasionally lift 20 pounds

10
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frequently lift 10 pounds; stand/walk (with normal breaks) for 6 hours intaou8
workday, and sit for 6 hours in arh®ur workday. (T at 32).

In evaluating a claim, the ALJ must consider evidence from the claim
medical sources. 20 C.F.R. 88 404.1512, 416.®Edical sources are divided inf
two categories: “acceptable” and “not acceptable.” 20 C.F.R. § 404.]
Acceptable medical sources include licensed physicians and psychologis
C.F.R. 8 404.1502. Medical sources classified as “not acceptable”kfaso as
“other sources”) include nurse practitioners, therapists, licensed clinical s
workers, and chiropractors. SSR-08p.

The opinion of an acceptable medical source is given more weight thi
“other source” opinion. 20 C.F.R. 88 404.1527, 416.927. For example, evif
from “other” sources is not sufficient to establish a medically determin
impairment. SSR G63p.

However, “other sourcé opinions must be evaluated on the basis of tl
gualifications, whether their opinions are consistent with the record evidenc
evidence provided in support of their opinions and whether the other source is
specialty or area of expertise related to the individual's impairment.” See SS

03p, 20 CFR 88404.1513 (d), 416.913 (d). The ALJ must give “germane reg

11

DECISION AND ORDER-HERT v COLVIN 14CV-03068VEB

aAnt’s
0
1502.

ts. 20

50

AN an
dence

able

neir

2, the
“has a
R 06

ISons”




1C

11

12

1€

17

18

2C

before discounting ahother source opinion. Dodrill v. Shalalg 12 F.3d 915, 919
(9th Cir. 1993).

Here, the ALJ’s decision contains legally sufficient reasons to suttaif
decision to discount Mr. Liu’s “other source” ofn. In May of 2011, Dr. Phillip
Dove, an examining physician, reported that Plaintiff's neck pain did not inte
with her hand, arm, or leg function, and observed that she walked without diffi
(T at 493). He found “no neurological manifestations of spinal cord compress
muscle weakness.” (T at 493). Although Dr. Dove believed Plaintiff was in paif
needed pain management, he opined that this did not prevent her from
employable. (T at 493). Treatment notes and imaging studieMike& CT scans)
generallyindicatedmild or moderatdindings. (T at 34). In light of the foregoing,
the ALJ’s decision to discount Mr. Liu’'s assessment was supportédeosnane
reasons” and is sufficient to withstand this Court’s review

2. Mental Health Impairments

In October of 2010, Dick Moen, a social worker, completed

psychological/psychiatric evaluation. Mr. Moen noted that Plaintiff suffered f

2 Plaintiff also challenges the ALJ's conclusion that her fibromgalgas not a severe impairment. Howevergause
the ALJ includedill of the assessed physical and mentaithtionsin determining Plaintiff's RFCany error astep
two washarmlessSee Lewis v. Astrud98 F.3d 909, 911 (9th Cir. 2007)(because the ALJ considagekimitations
posed by an impairment, even though it was nadistt step two, the step two error is harmless).
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bipolar mania, which would cause a marked limitation with regard to basic
activities, andpanic attacks, which would cause a moderate limitation. (T at 3
He diagnosed bipolar 1 (unspecified) and panic disorder with agoraphobia.
355). Mr. Moen assigned a Global Assessment of Functioning (“GAF”)sub5®

(T at 353), which is indicative of serious impairment in social, occupation:

school functioning.Onorato v. AstrueNo. CV-11-0197, 2012 U.S. Dist. LEXIS

174777, at *11 n.3 (E.D.Wa. Dec. 7, 201NIr. Moen opined that Plaintiff would
have marked limitations with regard to exercising judgment and making dec
and maintaining appropriate behavior in a work setting. (T at 354). He desq
Plaintiff as “chronically” mentally ill. (T at 355).

In May of 2011, Russell Anderson, a social worker, complete
psychological/psychiatric evaluation. Mr. Anderson noted that Plaintiff suff
from depression, hypomania, and anxiety/panic, which he believed would
marked limitation in Plaintiff's ality to perform basic work activities. (T at 555
He diagnosed bipolar disorder (NOS), panic disorder with agoraphobia,
disorder associated with both psychological features and a medical conditio

opioid dependence in early remission. (T at 555). Mr. Anderson assigGédr g

s “A GAF score is a rough estimate of an individual's psychological, social, anghaitmal
functioning used to reflect the individual's need for treatmé&fargas v. Lambertl59 F.3d1161,
1164 n.2 (9th Cir. 1998).

13
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scoreof 41, which is indicative of serious impairment in social, occupationg

school functioning(T at 555).

Mr. Anderson opined that Plaintiff would have a moderate limitat

understanding/remembering/persisting hwitegard to simple instructions ar
learning new tasks; marked limitation in understanding/remembering/persisting
respect to complex instructions apeérforming effectively in work setting wit
public contact; and a marked limitation as to maintair@pgropriate behavior in
work setting. (T at 5567).

In December of 2011, Dr. Jan Kouzesn examining psychologist, performg
a psychological/psychiatric evaluation. Dr. Kouzes diagnosed bipolar disg
alcohol dependence, and panic disorder without agoraphobia. (T at 561).
described Plaintiff's prognosis as “guarded” and noted that her response to
health treatment was “poor.” (T at 563). Dr. Kouzes assigned a GAF scor&0f
(T at 562) which is indicative of serious impairment swocial, occupational o
school functioning.

The ALJ afforded little weight to all of these opinions. (T at 37). With reg
to Dr. Kouzes'’s opinion, the ALJ found the assessment to be a simple summ
Plaintiff's subjective complaints, without any bjective analysis” of her mentg
health. (T at 37).However, this is not accuratBr. Kouzes provided more than

14
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summary. As noted above, Dr. Kouzes described Plaintiff’'s prognosis as “gual
noted that her response to mental health treatment was “poor,” and assigned

scoreindicative of serious impairment in functionin@. at 56263). Moreover, Dr.

rded,”

a GAF

Kouzes personally observed symptoms of depressed mood, anxiety, and cdggnitive

problems. (T at 561). She noted that Plaintiff had occupational problems and ¢pined

that a protective payee would be needed because Plaintiff was unable to manage her

funds appropriately. (T at 562). Dr. Kouzalso performed a mental status exa
describing Plaintiff as depressed, anxious, and fearful. (T at 583)s the ALJ’s
decision to discount Dr. Kouzes’'s assessment as a “simple summary” can
sustained.

The ALJ also discounted the “other source” opinions provided by

m,

not be

Mr.

Anderson and Mr. Moen. With regard to Mr. Anderson, the ALJ noted that the

social worler cited Plaintiffs homelessness and lack of work as factors in

determining the GAF score. The ALJ found this inappropriate. (T at 37)

addition, the ALJ believed Plaintiff demonstrated greater abilities than she reported

to Mr. Anderson. (T at 37)However, even assuming for the sake of argument
Mr. Anderson’s reference to Plaintiffs homelessness and lack of work

irrelevant in terms of the disability determination, the social worker had the

that

were

first

hand opportunity to examine Plaintiff and observe her depression and anxiety,. (T at

15
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555). In additionthefact that Plaintiff is able to participate in recreational activit
of her choosing and on her own schedulke. on “good days”ploes not contradic
the evidence of disabling depression and anxietihe“Social 8curity Act does not
require that claimants be utterly incapacitated to be eligible for benefits, and
home activities are not easily transferable to what may be thre mrueling
environment of the workplace, where it might be impossible to periodically re

take medicatiori Fair v. Bowen 885 F.2d 597, 603 {9Cir. 1989); see also

Bjornson v. Astrue671 F.3d 640, 647 (7th Cir. 2012)("The critical differenc

betveen activities of daily living and activities in a failine job are that a perso
has more flexibility in scheduling the former than the latter, can get help from
persons . . ., and is not held to a minimum standard of performance, as she w
by an employer. The failure to recognize these differences is a recurren

deplorable, feature of opinions by administrative law judges in social seq

disability cases.”)(cited with approval i@arrison v. Colvin 759 F.3d 995, 1016

(9th Cir. 2014).
The ALJalso erredn discounting Mr. Moen’s assessment. The ALJ ng
that Mr. Moen did not consider Plaintiff's history of substance abuse and bas

opinion “entirely” on Plaintiff's subjective statements. (T at 37). However,

Moen performedh clinical interview and mental status examinatm based his

16
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findings on those observatianfl' at 35058). Moreover, the ALJ did not fing
Plaintiffs substance abuse history to be a factor material to the disa
determination and did not explain how Mr. Moen’s consideration of that his
would have or should have affected his assessment of Plaintiff's funct
limitations.

Lastly, the ALJ discounted each opinion individually, without (apparer
considering the fact that all three examining sources made very similar fin
This congruence of opinios,iitself, evidence that tends to support the credibility
each assessment individually. Indeed, no examining mental health pre
provided a functional assessment to the effect thantPlacould comply with the
mental demands of basic work activitAs such, this aspect of the ALJ’s decisi
cannot be sustained.

3. Lay Evidence

“Testimony by a lay witness provides an important source of informg
about a claimant’s impairments, and an ALJ can reject it only by giving sp¢
reasons germane to each witne&egennitter v. Comm’rl66 F.3d 1294, 12989
Cir. 1999).

In this case, Bill Tanquari, Plaintiff's friend and neighbor, completed a re
wherein he advised that Plaintiff had severe panic attacks and difficulty sleg

17
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needed help managing money, becomes angry easily, was forgetful and
shorten attention span. (T at 283). The ALJ found that Mr. Tanquari’
assessment was inconsistent with Plaintiff's -sefforted activities and wa
therefore entitled to little weight. (T at 37). This finding is problematic in

respects. First, the ALJ did not (apparently) consider that Mr. Tanqu

had a

S

S

[wo

lari’'s

assessment was consistent with the opinions of Dr. Kouzes, Mr. Moen, and Mr.

Anderson. Second, as outlined below, the ALJ’s consideration of Plaintiff:s
reported activities was flawedAccordingly, the ALJ’'s decision to discount M

Tanquari's assessment provides an additional reason for remand.

B. Credibility
A claimant’'s subjective complaints concerning his or her limitations ar
important part of a disability clainBatson v. Comm’r of Soc. Sec. Adm8b9 F.3d

1190, 1195 (9 Cir. 2004)(citation omitted). The ALJ’s findings with regard to {
claimant’s credibility must be supported by specific cogent readeashad v.
Sullivan 903 F.2d 1229, 1231 {9Cir. 1990). Absent affirmative evidence g
malingering, the ALJ’s reasons for rejecting the claimant’s testimony must be

and convincing.”Lester v. Chater81 F.3d 821, 834 (9Cir. 1995). “General

findings are insufficient: rather the ALJ must identify wtestimony is not credible
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and what evidence undermines the claimant’s complaibeste, 81 F.3d at 834
Dodrill v. Shalalg 12 F.3d 915, 918 (oCir. 1993).

In this case, Plaintiff testified as follows: She struggles with se
depression, anxietynd sleep disorder. (T at 59). Shoulder, neck, and back pa
constant problems. (T at 59). She has “good days” and “bad days.” (T at 60).
good day, she watches TV and may visit with a friend. (T at 60). She can sit

position for 10 or 15 minutes on a good day, but needs to lie down frequently

vere

n are
On a

n one

(T at

61). She has bouts of depression and anxiety, as well as panic attacks and difficulty

concentrating, even on good days. (T ab2). On bad days, Plaintiff mostly lies
bed with racing thoughts. (T at 63). She does not socialize on those days. (T
Plaintiff has bad days three or four times per week. (T at 64). She has s
ideation. (T at 65). She tends to isolate herself and is not able to care teertege
daughter. (Tat 6667). On a good day, she can carry a gallon of milk for a s
distance. (T at 69). On a bad day, Plaintiff cannot lift anything. (T-a&089

The ALJ found that Plaintiff's medically determinable impairments cd
cause the alleged symptoms, but concluded that her statements concern
intensity, persistence, and limiting effects of those symptoms were notleréali

the extent alleged. (T at 34).

19
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The ALJ’s decision was not supported by substantial evidence. Plair
testimony regardip mental health limitations was consistent with the assessn
provided by the examining providers (Dr. Kouzes'’s, Mr. Anderson, and Mr. Mc
The treatment notes documented severe depression, agitated behavior, anxiot
and panic disorder symptomél at 37075). The ALJ relied too heavily o
Plaintiff's selfreported activities. (T at 3536). As noted above, the fact thi
Plaintiff is able to participate in recreational activities of her choosing and o
own schedule (i.e. on “good days”) does not undermine her claims of disa
depression and anxietyThe Ninth Circuit has repeatedly asserted that the m
fact that a plaintiff has carriedn certain daily activities ... does not in any w
detract from her credibility as to her overabability.” Orn v. Astrue495 F.3d 625,
639 (9th Cir. 2007) (quotiny/ertigan v. Halter 260 F.3d 1044, 1050 (9th Ci
2001)). “The Social Security Act does not require that claimants be utts
incapacitated to be eligible for benefits, and many honteitees are not easily
transferable to what may be the more grueling environment of the workplace,
it might be impossible to periodically rest or take medicatiéair v. Bowen 885
F.2d 597, 603 (9Cir. 1989).

The ALJ also found that Plaintiff’'s history of substance abuse diminishe

credibility of her allegations of severe pain. (T at 36). However, this suggest
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inconsistent with the examining provider opinions and treatment mdtes were
consistentwith Plaintiff's allegations. The treating providerslocumented sever
depression, agitated behavior, anxious affect and panic disorder symptoms, \
indicating that these symptoms were exaggerated by or otherwise relat
Plaintiff's substance alse. (T at350-58, 37075). In addition, the record sugges
that Plaintiffs substance abuse was an apparently misguided effort te

medicate” to deal with her anxiety and depression. (T at 4%b)any event, the
record indicated that Plaintiff's slbling mental health symptoms persisted, e
after she successfully completed chemical dependency treatment in May 20
has not had a relapse. (T at 4783. For the foregoing reasons, this Court finds t

the ALJ’s credibility determination canno¢ sustained.

C. RFC
The ALJ concluded that, prior to May 5, 2012, Plaintiff retained the RF
perform light work, with occasional lifting of 20 pounds and frequent lifting of

pounds. The ALJ determined that Plaintiff can stand or walk (with ndrmeaks)
for a total of about 6 hours in arh®ur workday, sit (with normal breaks) for a tot
of about 6 hours in an-Bour workday. He found that she can frequently cli
ramps or stairs, occasionally crawl, and reach overhead occasionally but ear
climb ladders, ropes, or scaffolding. (T at 32). She needs to avoid concer
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exposure to extreme cold, vibrations, or hazards (e.g. machinery or heights).
limited to occasional contact with the public, but can tolerate frequent change
work setting. (T at 32).

The ALJ determined that, after a May 5, 2012 accident, Plaintiff was lin|
to sedentary work, standing/walking (with normal breaks) for 2 hours irhaui8
workday (but no more than 15 minutes at a time) and sit for about 6 hours 4n
hour workday. (T at 33). The ALJ found that Plaintiff was limited to occasi
contact with the public, but could tolerate occasional work setting chaagds
could perform simple, repetitive tasks. (T at 33).

The ALJ's RFC determinatiomarticularly with regard to Plaintiff's mentg

health impairments is not supported by substantial evidence. As outlined abo

She is

in th

nited

an 8

pnal

1

ve, the

ALJ did not afford appropriate weight to the opinions of the examining providers

and improperly discounted Plaintiff's ciedity. As such, the RFC determination

cannot stand.
D. Remand
In a case where thALJ's determination is not supported by substan
evidence or is tainted by legal error, the court may rentamanatterfor additional
proceedings or an immediate award of benefits. A remand for calculation of bg
Is warranted where “(1) the ALJ failed to provide legally sufficient reasons
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rejecting the evidence; (2) there are no outstanding issues that mustobede

before a determination of disability can be made; and (3) it is clear from the 1
that the ALJ would be required to find the claimant disabled were such evig
credited.”Harman v. Apfel211 F.3d 1172, 1178 {SCir. 2000)(quotingSmolen v.
Chater, 80 F.3d 1273, 1292 {LCir. 1996).

Here, as set forth above, this Court finds that the ALJ did not provide le
sufficient reasons for rejecting the eviderfcem Plaintiff's examining providerg

concerning the severity tiermental health impirmentsand did not properly weigk

Plaintiff's credibility. In turn, these errorsundermined the ALJs RFC

determination. Therare no outstanding issues that must be resolved befg
determination ofdisability can be made.t Is clear from the recdrthat the ALJ
would be required to findPlaintiff disabledif the evidence had been proper
analyzed and credited. Accordingly, this Court finds that remand for calculati

benefits is the appropriate remedy.

V. ORDERS
IT IS THEREFOREORDERED that:

Plaintiff’'s motion for summary judgment, Docket Nab5, is GRANTED.

23

DECISION AND ORDER-HERT v COLVIN 14CV-03068VEB

14

ecord

lence

gally

re a

ly

on of




1C

11

12

1€

17

18

2C

The Commissioner's motion for summary judgment, Docket N®. is
DENIED.

This case is REMANDED for calculation of benefits.

The District Court Executive is directed to file this Order, provide copig
counsel, enter judgment in favor PBlaintiff, and close this case.

DATED this 18th day ofMarch, 2015

/s/Victor E. Bianchini
VICTOR E. BANCHINI
UNITED STATES MAGISTRATE JUDGE
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