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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

HEATHER MARTINEZ,
Plaintiff,
VS.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Case N014-CV-03122VEB)

DECISION AND ORDER

l. INTRODUCTION

In May of 2011 Plaintiff Heather Martineapplied forSupplemental Security

Income (“SSI”) benefits under the Social Security Act. The Commissioner of §

Security denied the application
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Plaintiff, represented bip. James Tree, Esqcommenced this action seekir
judicial review of the Commissioner’s denial of benefits pursuant to 42 U.S.(
405 (g) and 1383 (c)(3)The parties consented to the jurisdiction of a United St
Magistrate Judge. (Docket N©).

On March 2 2015 the HonorableRosanna Malouf Peterso&hief United
States District Judge, referred this case to the undersigned pursuant to 28 U

636(b)(1)(A) and (B). (Docket Nal8).

II. BACKGROUND

The procedural history may be summarized as follows:

Plaintiff applied for SSI benefits on May 17, 2011, alleging disability si
July 1, 2009 (T at 16874).! The applicationwas denied initially and on
reconsideratiorand Plaintiff requested a hearing before an Administrative
Judge (“ALJ”). OnJanuary23, 2083, a hearing was held before ALédm Morris
(T at 34). Plaintiff appeared witther attorney and testified. (T a&2-43, 4565).
The ALJ also received testimony from Paul Prachyl, a vocatexpart (T atd1-42,

44, 6572).

1 Citations to (“T”) refer to the administrativecord at Docket Ndl1.
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On February 22, 2013the ALJ issued a written decision denying tk
applicationand finding thaPlaintiff was notentitled tobenefits (T at16-33). The
ALJ’s decisionbecame the Commissioner’s final decision on J26e2014, when
the Appeals Council denied Plaintgfrequestor review. (T at 14).

On August 26 2014 Plaintiff, actingby and through ér counsel timely
commenced this action by filing a Complaint in the UniBtdtes District Court fof
the EasterrDistrict of Washington. (DockeNo. 4. The Commissioner intposed
an Answer orNovember3, 2014. (Docket No. 10

Plaintiff filed a motion for summary judgment éebruary 2 2015 (Docket
No. 14. The Commissioner moved for summary judgment on February 18, !
(Docket No. 17. Plaintiff filed a reply brief orMarch 3Q 2015. (Docket No. 20

For the reasons set forth below, the Commissioner's madsodenied

Plaintiff’'s motionis granted and this casis remanded for calculation of benefits

[I1. DISCUSSI ON
A.  Sequential Evaluation Process
The Social Security Act (“the Act”) defines disability as the “inability
engage in any substantial gainful activity by reason of any medically determi
physical or mental impairment which can be expected to result in death or whig
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lasted or carbe expected to last for a continuous period of not less than ty
months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The Act also provides tf
plaintiff shall be determined to be under a disability only if any impairments al
such severity that alaintiff is not only unable to do previous work but cann
considering plaintiff's age, education and work experiences, engage in any
substantial work which exists in the national economy. 42 U.S.C. 88 423(d)(?
1382c(a)(3)(B). Thus, the deifion of disability consists of both medical an
vocational component&diund v. Massanar253 F.3d 1152, 1156{Lir. 2001).

The Commissioner has established a-ftep sequential evaluation proceg
for determining whether a person is disabled. 20 C.F.R. 88 404.1520, 416.92(
one determines if the person is engaged in substantial gainful activities.
benefits are denied. 20 C.F.R. 88 404. 1520(a)(4)(i), 416.920(a)(4)(i). If no
decision maker proceeds to step two, which determines whether plaintiff
medially severe impairment or combination of impairments. 20 C.F.R,
404.1520(a)(4)(ii), 416.920(a)(4)(ii).

If plaintiff does not have a severe impairment or combination of impairm
the disability claim is denied. If thenpairment is severe, the evaluation proceed
the third step, which compares plaintiff's impairment with a number of i
impairments acknowledged by the Commissioner to be so severe as to pi
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substantial gainful activity. 20 C.F.R. 88 404.152Q(H)ii), 416.920(a)(4)(iii); 20
C.F.R. 8 404 Subpt. P App. 1. If the impairment meets or equals one of the
impairments, plaintiff is conclusively presumed to be disabled. If the impairme
not one conclusively presumed to be disabling, the evaluation proceeds to the
step, which determines whether the impairment prevents plaintiff from perfor
work which was performed in the past. If a plaintiff is able to perform prewous
that plaintiff is deemed not disabled. 20 C.F.R. 88 404.@Ea)(iv),
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC
considered. If plaintiff cannot perform past relevant work, the fifth and final st¢
the process determines whether plaintiff is able to perform other wdrk mational
economy in view of plaintiff's residual functional capacity, age, education and
work experience. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4Ruyyen v
Yuckert 482 U.S. 137 (1987).

The initial burden of proof rests uporapitiff to establish grima faciecase

of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {Cir.

1971); Meanel v. Apfel172 F.3d 1111, 1113 (Cir. 1999). The initial burden is

met once plaintiff establishes that a mental or physical impairmemenise the
performance of previous work. The burden then shifts, at step five, tdg
Commissioner to show that (1) plaintiff can perform other substantial g4
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activity and (2) a “significant number of jobs exist in the national economy”
plaintiff can performKail v. Heckler 722 F.2d 1496, 1498 (Lir. 1984).
B. Standard of Review

Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. 8§ 405(g). A Court must uphold a Commiss®recision,
made through an ALJ, when the determination is not based on legal error
supported by substantial eviden&ge Jones v. Hecklet60 F.2d 993, 995 {oCir.

1985); Tackett v. Apfel180 F.3d 1094, 1097 (Lir. 1999). “The [Commissioner’s

determination that a plaintiff is not disabled will be upheld if the findings of fact

supported by substantial evidencBg&lgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. § 405(g)). Substantigldence is more than a mere scintil
Sorenson v. Weinberges14 F.2d 1112, 1119 n 10%(€ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 6602 (9" Cir. 1989).

Substantial evidence “means such evidence as a reasonablenight accept as

adequate to support a conclusioiRichardson v. Perales402 U.S. 389, 401

(1971)(citations omitted). “[S]uch inferences and conclusions as the [Commiss
may reasonably draw from the evidence” will also be uphdhltk v. Celebeeze
348 F.2d 289, 293 {9Cir. 1965). On review, the Court considers the record ;
whole, not just the evidence supporting the decision of the Commissiiaetman
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v. Sullivan 877 F.2d 20, 22 [9Cir. 1989)(quoting<ornock v. Harris 648 F.2d 525,
526 (9" Cir. 1980)).

It is the role of theCommissioner not this Court, to resolve conflicts i
evidence Richardson402 U.S. at 400. If evidence supports more than one rat
interpretation, the Court may not substitute its judgment faat tbf the

CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9

N

onal

Cir. 1984).Nevertheless, a decision supported by substantial evidence will stjll be

set aside if the proper legal standards were not applied in weighing the eviden
making the decisiorBrawner v. Secretary of Health and Human Seryié89 F.2d
432, 433 (9 Cir. 1987). Thus, if there is substantial evidence to support
administrative findings, or if there is conflicting evidence that will suppomdirfg
of either disability or nondisability, the finding of the Commissioner is conclus
Sprague v. Bower812 F.2d 1226, 12280 (9" Cir. 1987).
C. Commissioner’s Decision

The ALJ determined thaPlaintiff had notengaged in substantial gaih
activity sinceMay 17, 2011(the applicationdate) The ALJ found thaPlaintiff's
fiboromyalgia, diabetes mellitus, obesity, affective disorders, and anxiety disq

were“severe’impairmens under the Act. (Tr21).
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However, the ALJ concluded th&iaintiff did not have an impairment ¢
combination of impairments that met or medically equaled one aftpairments
set forth in the Listings. (T &2).

The ALJ determined tha®laintiff retained the residual functional capac

(“RFC”) to performlight work, as defined in CFR 8§ 416.967 (b), except that she

limited as follows: frequent ramp/stair mbing, with occasional climbing of

ladders, ropes or scaffolds; simple routine tasks with customary breaks and lur
contact with the public for work tasks; occasional contact with coworkers for
tasks; low stress work (defined as work with no mitv@ occasional decision
making). (T at 23).

The ALJnoted that Plaintifhad nopast relevant work. (T &7). Considering

Plaintiff's age 81 on the applicationdatg, education I{mited), work experience,

was

ich; no

vork

and residual functional capacity, the ALJ determined that there were jobs that exist

in significant numbers that Plaintiff can perform. (T28). As such,the ALJ
concludedthat Plaintiffwasnot disabled, as defined under tBecial SecurityAct,

betweerMay 17, 2011(the applicationdate and February 22, 2018he date of the

decisior) and was therefore nentitled to benefd. (Tr. 28). As noted above, the

ALJ's decision became the oBmissioner's final decisiorwhen the Appealg
Council denied Plaintiff's request for review. (Tr4).
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D. Plaintiffs Arguments

Plaintiff contendghat the Commissioner’s decision should be reversue
offersthree (3)main arguments. First, she contends that the ALJ did opedy
weigh the medical evidenceSecond, Plaintiff challenges the ALJ's credibili
determination. Third, Plaintiff argues that the ALJ’'s step five analysiswseda

This Court will address each argument in turn.

V. ANALYSIS
A. Medical Evidence
In disability proceedings, a treating physician’s opinion carries more ws
than an examining physician’s opinion, and an examining physician’s opinig

given more weight than that of a reramining physicianBenecke v. Barnhart

379 F.3d 587, 592 (9th Cir. 2004)ester v. Chater81 F.3d 821, 830 (9th Cir.

1995). If the treating or examining physician’s opinions are not contradicted,
can be rejected only with clear and convincing reasoester 81 F.3d at 830. If
contradicted, the opinion camly be rejected for “specific” and “legitimate” reaso
that are supported by substantial evidence in the reBodiews v. Shalaleb3 F.3d

1035, 1043 (9th Cir. 1995).

9
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An ALJ satisfies the “substantial evidence” requirement bgtting out a
detailedand thorough summary of the facts and conflicting clinical evidence, st
his interpretatia thereof, and making findingsGarrison v. Colvin 759 F.3d 995,
1012 (9" Cir. 2014)(quotingReddick v. Chaterl57 F.3d 715725 (9" Cir. 1998)).
“The ALJ nust do more than state conclusions. He must set forth his
interpretations and explain why they, rather than the doctors’, are cofdect.”

1. Mary Day

In October of 2011, Mary Day, Plaintiffgreating mental health therapisf
completed an evaluation report in which she noted that Plaintiff was diagnose
major depressive disorder (recurrent, severe, without psychotic features) anc
disorder with agoraphobia. (T at 477). Sheportedthat Plaintiff's anxiety
significantly impaired her ability to concrete and interact with others. (T at 4
Ms. Day opinedthat Plaintiff's panic/agoraphobia “may impair” her ability atte
therapy appointments. (T at 478).

Ms. Daycompleted aothermental residual functional capacegsessmeni
January of 2012 Sheopined that Plaintiff had marked limitations with regard to
ability to carry out detailed instructions, maintain attention and concentratio
extended periods, and perform activities within a schedule, maintgulare
attendanceand be punctual within customary tolerances. (T at 370). She

10

DECISION AND ORDER-MARTINEZ v COLVIN 14-CV-03122VEB

ating

own

d with

panic

77).

nd

her

n for

also




1C

11

12

1€

17

18

2C

assessed marked limitations with respect Plaintiff's ability to work in coairdn
with or proximity to others without being distracted by them, interact appropri
with the general public, travel in unfamiliar places or use public transportation
complete a normal workday and workweek without interruptions f
psychologically based symptoms and to perform at a consistent pace withg
unreasonable number and length of rest periods. (T at3)/1

In a report completed in June of 2012, Ms. Day noted Plaintiff's diagnos
major depressive disorder (recurrent, severe, without psychotic features) ang
disorder with agoraphobia. (T at 474). She opined Bhaintiff’'s panic disorder
significantly limited her ability to “tolerate public places” and “keep@ptments.”
(T at 474). In addition, Plaintiffs mood disorder impacted her attention
concentration, organization, task completion, and interactions with others.
474). Ms. Day noted that Plaintiff's panic disorder with agoraphobia prevente(
from maintaining consistent attendance at her therapy appointments. (T at 475

In evaluating a claim, the ALthust consider evidence frothe claimants

medical sources. 20 C.F.R. 8§ 404.1512, 416.ME?lical sourcesre divided into

two categories: “acceptable” and “not acceptabl20 C.F.R. 8§ 404.1502.

Acceptable medical sources include licensed physicians and psychologis
C.F.R. § 404.1502Medical sources classified as “not acceptal{gso known as

11
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“other sources”)include nurse practitioners, therapists, licensed clinical so
workers and chiropractors. SSR @3p. The opinion of an acceptable medid
source is given more weight than“other source” opinion. 20 C.F.R. 88 404.157
416.927. For example, evidence from “other sources” is not sufficieestablish a
medically determinable impairment. SSR-08p. However, “other source” opinior
must be evaluated on the basis of theialdigations, whether their opinions ars
consistentwith the record evidence, the evidence provided in support of th
opinions and whether the other sourcehias'a specialty or area of expertise rela
to the individu#is impairment.”SeeSSR 0603p,20 CFR §8404.1513 (d), 416.91
(d). The ALJ must give “germane reasons” before discounting an “other so
opinion.Dodrill v. Shalala 12 F.3d 915919(9th Cir. 1993)

The ALJ assigned little weight to Ms. Day’s assessmeltsparticular, the

ALJ foundthe narrative portion dfls. Day’s January 2012 assessment illegible |

remainder of the assessment was in the nature of a “checkbox’ fidroy), because

the ALJ could not access the narrative portion of the therapist’s evaluatig
“presume[d]"that Ms. Day relied “mostly, if not entirely, on [Plaintiff's] subjectiy
complaints.” In addition, the ALJ noted that Plaintiff terminated services wih
Day in August of 2012, which the ALJ believed was not consistent with mg

restrictions. (T aB6).
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This Court finds that the ALJ did not provide “germane reasons” be
discounting Ms. Day’s assessments. Plaintiff attended weekly mental theatipy

sessions with Ms. Day starting in October 2011 and concluding in August

'fore

012,

which gave Ms. Day an extended opportunity to observe and assess Plaintiff's

mental health status. (T at-53, 373472). Contrary to the ALJ’s conclusion, tf
narrative in Ms. Day’s January 2012 report, while difficult to read, is not illeg
In that narrative, Ms. Day deribed limitations in Plaintiff’'s ability to remember ar
follow directions and read/recall information, (T at 272). She also noted flurisg
in Plaintiff's depressed mood. (T at 272).

Moreover, even if the ALJ believed Ms. Day’s narrative wagliltle, it was

e

ble.

nd

Ati

error to then adopt a “presumption” that her assessment was based primarily on

Plaintiff's subjective reports. (T at 26). If the ALJ believed the evidence

ambiguous because of his difficulty in deciphering the therapist's handwritig

was

, th

proper response was to-centact the therapist, rather than adopting a “presumption”

unfavorable to Plaintiff. See20 C.F.R. § 404.1512(e)(1); S.S.R-86, 1996 SSR
LEXIS 2 (1996);Brown v. Heckler713 F.2d 441, 443 (9th Cir. 1983) (“In Soc
Security cases the ALJ has a special/datfully and fairly develop the record ar
to assure that the claant's interests are considergdSims v. Apfel530 U.S. 103,

11011, 147 L. Ed2d 80, 120 S. Ct. 2080 (2000) (“Social Security proceedings

13
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inquisitorial rathethan adversarial. It is the ALJ’s duty to investigate the facts
develop the arguments both for and against grantingfiten. . .).

In addition the ALJ concluded that the fact that Plaintiff terminated serv
with Ms. Dayin August 2012 was “not consistent with [the] marked restrictig
assessed by Ms. Day. (T at 26). Before reaching such a conclusion, the Al
obliged to consider carefully “information in the case rectirat may explain
infrequent or irregular medat visits or failure to seek medical treatmer83R96-
7p. Here, Ms. Day noted repeatedly that Plaintiff’'s panic disorder was a sg
barrier to her ability to consistently access treatment. (T at 3959 B9613, 41415,
47476, 478). The ALJ was nbnecessarily bound to accept this explanation
Plaintiff's termination of treatment, but he was obliged to consider it carefully.
ALJ’s conclusory statement that the discontinuance of treatment was “not con
with marked restrictions” (T at&) was insufficiento satisfy this standard~urther,
as a general matter, “it is a questionable practice to chastise one with a
impairment for the exercise of poor judgment in seeking rehabilitatidguyen v.
Chater, 100 F.3d 1462, 1465 (9th €i1996)(quotingBlankenship v. Bower874
F.2d 1116, 1124 (6th Cir.1989)

The ALJ also found that Plaintiff's “ability to attend medical appointmg
without incident and complete her daily activities” contradicted Ms. Dji

14
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assessments of marked limitations. (T at 28pwever, the conclusion that Plainti
attended her appointments “without incident” is flatly contradicted by the réc
As noted above, Ms. Day opined that Plaintiff's panic disorder interfered witl
ahllity to attend therapy sessions. (T at 395,-896413, 41415, 47476, 478). The
record documented several missed appointments due to mental health symptg
at 413, 415, 565). For example, in February of 2012, Plaintiff called Ms. Day
reportedthat agoraphobia and depression continued to “keep me in the hous
couldn’t get myself out today.” (T at 413). Ms. Day reported that Plaintiff

“struggling with anxiety that is barrier to attending sessions,” although Plaiasf

“willing to use adaptive strategies.” (T at 413). In addition, because Pla

ff
ord.

1 he

bms. (T
/ and
e, just

was

ntiff

became anxious about the “crowd” in the waiting room, Ms. Day suggested that she

wait in her car untiher appointment time and call support staff to advise them o
arrival. (T at 396). Plaintiff woulaften drive aroundMs. Day'’s office, “scoping
out” the parking lot, filled with anxiety about her appointment. (T at 364, 398).
ALJ made no effort to reconcile this evidence with his conclusion that Pla]

attended medical appaments “without incident.” (T at 26)In addition, although

2]t is worth noting that the ALJ cites Plaintiff’'s participation in therapy as ecelef non
disability and then discounts the credibility of her claim because she terntimatagy. In other

words, when Plaintiff attends therapy it is considered evidence of non-disathdityten she does

not attend therapy it is also deemed evidence ofdsaibility.
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the ALJ discounted Ms. Day’s opinion based on Plaintiff's purported ability
attend medical appointments “without incident,” he discounted Plaintiff's creglik
by citing her “inconsistent attendance” at such appointments.2Z- ).

The ALJ also felt Plaintiff's activities of daily living were inconsistent w
Ms. Day’s assessment of marked limitations. However, these activitiese(gr
shopping, running errands, taking daily walks, and engaging in “pleasu
activities'), (T at 26) are relatively limited in nature and reqdiseynificant support.
For example, Plaintiff has difficulty leaving her home and her daughter do€
majority of grocery shopping. (T at 51).

The Ninth Circuit “has repeatedly asserted that the mere fact thiintiff

has carried on certain daily activities ... does not in any way detract fron

credibility as to her overall disabilityOrn v. Astrue 495 F.3d 625, 639 (9th Cir.

2007) (quotingVertiganv. Halter, 260 F.3d 1044, 1050 (9th Cir. 2001)}.The
Social Security Act does not require that claimants be utterly incapacitated
eligible for benefits, and many home activities are not easily transferable to
may be the more grueling environment of the workplace, where it migh
impossible to periodically rest or take medicatioRair v. Bowen 885 F.2d 597,

603 (9" Cir. 1989).
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Recognizing that “disability claimants should not be penalized for attem
to lead normal lives in the facd their limitations,” the Ninth Circuit has held thj
“[o]nly if [her] level of activity wee inconsistent with [a claimas] claimed
limitations would these activities haveyabearing on [her] credibility.Reddick v.
Chater, 157 F.3d 715, 722 {9Cir. 1998]citations omitted)see alsoBjornson v.
Astrue 671 F.3d 640, 647 (7th Cir. 2012)(“The critical differences betw
activities of daily living and activities in a fulime job are that a person has mc
flexibility in scheduling the former than the latter, can get help from other persq
., and is not held to a minimum standard of performance, as she would be
employer. The failure to recognize these differences is a recurrent, and depl

feature of opinions by administrative law geb in social security disalyli

cases.”)(cited with approval iGarrison v. Colvin 759 F.3d 995, 1016 (9th Cit.

2014)).

Critically, given the diagnosis of anxiety disorder (which the ALJ recogn
as a severe impairment) the ALJ should have consideesd carefully the
limitations Ms. Day assessed with regard to Plaintiff's abilitthémdle the stres

demands of competitive, remunerative work activity. Stress is  “hig

individualized” and a person with a mental health impairment “may have diffi¢

meeting the requirements ofervsecalled ‘low-stress’ jobs.” SSR 885. As such,
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the issue of stress must be carefully considered and “[a]ny impaireiated
limitations created by an individual’'s response to demands of work . . . my
reflectedin the RFC assessmentd.; see also Perkins v. Astrudo. CV 120634,
2012 U.S. Dist. LEXIS 144871, at *5 (C.D.Ca. Oct. 5, 2012Jhe ALJ's
consideration of Ms. Day’s assessment did not satisfy this standard for the r
outlined above.

2. Dr. Udell

Dr. Mindy Udell has been Plaintiff's primary care physician since she w3
years old. (T at 361). In January of 2010, Dr. Udell opined that Plaintiff
fibromyalgia and depressive disorder limited her ability to concentrate, interaci
people,and perform exertional activities (i.e. lift more than 5 pounds, stanc
longer than 5 minutes, and sit for more than 30 minutes). (T at 485). She con
that Plaintiff was unable to work. (T at 485).

In April of 2011, Dr. Udell reported that Plaintiff’'s fiboromyalgia limited h
physical ability to work and her depression limited her ability to maintain a joh
attend to followthrough. (T at 221). She opined that Plaintiff was limited to lift
10 pounds, but could frequently lift or carry filand small tools and could sit, wal

and stand for brief periods. (T at 222n August of 2011, Dr. Udell again opine
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that Plaintiff's fibromyalgia limited her physical ability to work and her depres
limited her ability to maintain a job and atteto follow-through. (T at 224).

The ALJ assigned little weight to Dr. Udell’'s assessmefitgling her
conclusions inconsistent with Plaintiff's “ability to attend medical appointm
without incident and complete her daily activities.” (T at 26)lhis conclusion is
not supported by substantial evidence. As noted above, the ALJ's finding
Plaintiff attended medical appointments “without incident” is not consistent witl
evidence. The ALJ’'s statement that Plaintiff's activities of daily liveogtradict
the limitations assessed by Dr. Udell is conclusory. In other words, the ALJ
not explain how or why those activities contradict Dr. Udell’s findingsie ALJ
also does not appear to have accounted for the fact that Plaintiff was abteotong
her limited activities of daily living with family support and free from the dema
of maintaining a regular schedule, meeting deadlines, and handling the str
competitive employment.

The ALJ also stated that Dr. Udell failed to provide “chjee testing or othef
evidence to support the findings.” (T at 26). However, the record contains num
treatment notes that support Dr. Udell's assessments. (T at 265, 267, 317, 33
542). The Commissioner contends that the ALJ properly disedubt. Udell’s
opinions because the physician did not make specific reference to her tre
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notes and history in her assessmemtswever, theCommissioner offers no suppo
for the suggestion that Dr. Udell should be presumed to have ignored héhnyje
treating history when rendering opingmegarding the nature and extent

Plaintiff's limitations. Moreover, the Ninth Circuit has held thattraating
physician’s failure to specifically reference or annotate the treatment history i
assessmeés is not a proper basis for discounting those assessrsa@Burrell v.

Colvin, 775 F.3d 1133, 1140 {<ir. 2014)(Indeed, DrRiley's assessments are

n her

of

the ‘checkbox’ form and contain almost no detail or explanation. But the record

supportsDr. Riley's opinions because they are consistent both with Claimant's

testimony at the hearing and with Dr. Riley's own extensive treatment notes Wwhich,

as discussed above, the ALJ largely overlooked.”)(emphasis in original).

The ALJ also noted that iruly of 2009, Dr. Udell reported that Plaintiff’

S

condition did not meet “at least 11 of the 18” pressure points for the fibromyalgia

criteria, which the ALJ found contradicted her opinion that Plaintiff's fiboromyalgia

symptoms restricted her ability to vkor(T at 26). However, the ALJ does n

ot

explain how the pressure point finding actually contradicts Dr. Udell’'s assessments.

This omission is of particular relevance since the ALJ accetpieddiagnosis of
fiboromyalgia and found it was a severe impairtégi at 21). In addition, he
“tender points” or “pressure points” test is not the exclusive method of diagn
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fiboromyalgia. See SSR 122p. As such, having accepted the diagnosis
fibromyalgia and having recognized it as a severe impairment, tdenak obliged
to at least explain why Dr. Udell’'s “pressure points” findireyerthelesprovideda
basis for discounting her opinion.

Lastly, the ALJ appears to have considered the assessments of Dr. Ud
Ms. Day in isolation,i.e. without considering the fact that they were mutug
supporting. In other words, the ALJ discounted both opinions as gunatidy

supported by the recondithout (apparently) considering the fact that they w

consistent with each other. This omission was significaméngithe extensive

treatment history both providers had with Plaintiff (and thus the opportunity
had for observations of Plaintiff over an extended period of time).

For the foregoing reasons, this Court finds that the decision to discou
opiniors of Dr. Udell and Ms. Day cannot be sustained.
B.  Credibility

A claimant’'s subjective complaints concerning his or her limitations ar
important part of a disability clainBatson v. Comm’r of Soc. Sec. Adm8b9 F.3d
1190, 1195 (9 Cir. 2004)¢itation omitted). The ALJ’s findings with regard to tl
claimant’s credibility must be supported by specific cogent readeashad v.

Sullivan 903 F.2d 1229, 1231 {9Cir. 1990). Absent affirmative evidence ¢
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malingering, the ALJ’s reasons for rejecjithe claimant’s testimony must be “cle
and convincing.”Lester v. Chater81 F.3d 821, 834 (9Cir. 1995). “General
findings are insufficient: rather the ALJ must identify what testimony is not creg
and what evidence undermines the claimant’s ¢amis.” Leste, 81 F.3d at 834
Dodrill v. Shalala 12 F.3d 915, 918 (oCir. 1993).

In this case, Plaintiff testified as followShe is 5’ 3” tall and weighs 26
pounds. (T at 45). She takes her medication as prescribed and testified that
aways done so. (T at 50). Fibromyalgia and anxiety prevent her from workin
at 50). Being in a public place causes severe panic at{dcks51). The prospeqd
of being in an unfamiliar place fills her with dread and makes it difficult to leave
home. (T at 51). Plaintiff's daughter does most of her grocery shopping. (T &
Trying to leave the house more frequently causes an increase in her symptom
52). Plaintiff tries to stay at home unless she absolutely needs to leave. (T
Her stress also causes knee pain and makes it difficult to get up and move aro
at 54). She has trouble sleeping and experiences feelings of guilt and worthle
(T at 55). Her mind is “constantly running,” which makes it difficult to cotreee.
(T at 56). Reading and sitting through a movie are difficult. (T at 56). She do¢
believe she is emotionally or physically stable enough to hold down a job. (T 3
During the day, Plaintiff listens to the radio, does cleaning, and taré®r four
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year old daughter. (T at 60). She recently moved and was changing mental

providers; her last therapy session was six months prior to the hearing. (T at 65).

The ALJ found that Plaintiff's medically determinable impairments cd
reasmably be expected to causeme of the alleged symptoms, but that
statements concerning the intensity, persistence, and limiting effects 0
symptoms were not fully credible. (T 24).

This Courtfinds that the ALJ’s credibility assessment is m&wpported by
legally sufficient evidence The ALJ found Plaintiff’'s testimony not “reasonal
consistent with the medical evidence.” (T at).23However, as outlined below
Plaintiff's claims were supported by assessments from her treating physicia
Udell) and mental health therapist (Ms. Dayth of whom had the opportunity t
observe and evaluate Plaintifbver an extended period of time The
contemporaneous treatment notes support Plaintiff's claims of frequent
attacks, depression, and agoraphobia. (T at 317, 322, 357, 398, 7THO)ALJ

faulted Plaintiff for norcompliance with doctor recommendations regarding (

health

A4
N

uld

her

f the

n (Dr.

O

panic

liet,

blood sugar monitoring, and exercise (T at 24), but did not address the impalct that

Plaintiff's (undisputed) mental health issues had on her ability to exercisg

necessary discipline to make these lifestyle chan{lesat 317). This was error

under SSR6-7p; see also Dean v. Astrullo. C\V-08-3042, 2009 U.S. Dist. LEXIS
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62789, at *1415 (E.D. Wash. July 22, 2009)(noting th#i¢ SSR regulations dire¢

the ALJ to agestion a claimant at the administrative hearing to determine wh
there are good reasons for not pursuing medical treatment in a consistent man

The ALJ also cited Plaintiff's “inconsistent attendance” at her med
appointments as another factor that “erode[d]’ her credibility. (T ak3}4

However, the ALJ did not reconcile this conclusion with Ms. Day’s finding

Plaintiff's severe anxiety was a “barrier to attending sessions.” (T at 413),

ether
ner”).

ical

that

In

addition, as discussed above, on the one hand, the ALJ discounted Plaintiff's

credibility based on inconsistent attande at appointments, but then discounted
assessments of Dr. Udell and Ms. Day because of Plaimififported“ability to
attend medical appointments without incident . . (T."at 26). The ALJ does ng
explain these inconsistent conclusions.

Lastly, the ALJ also noted that “[s]econdary gain issues may also be pre
(T at 25). In particular, the ALJ noted that Plaintiff hedimited work history,
financial stressors asresult of being a single mothand relied on referrals to foo
banks and charitable resources to provide for her family. (T at 25). The ALJ
that these concerns “suggest[ed]” that Plaintiff “could be attempting to portray
extensive limitatios than are actually present in order to increase the chan
obtaining benefits.” (T at 25).
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However, no treating provider suggested malingering or sympt

exaggeration. The ALJ recognized that Plaintiff suffers from severe impairme
including anxiety disorder. Plaintiff alleges that she suffers from debilitatil

impairments (including difficulty even leaving her house), which render her uj

to work. It would be surprising indeed if Plaintiff dmbt have financial problems|.

Plaintiff is se&ing Social Security benefits to ameliorate the financial burd
caused by her inability to work. This hardly makes her unique among claimant
indeed, this is the very purpose of having a system that provides such benefits

first place. Absert affirmative indications of malingering or symptom exaggerati

om
nts,
g

nable

ens
S and,
5 in the

on,

it is not proper to discount a claimant’s credibility for trying to obtain SSI bsniefi

for their intended purpos&eeEdgar v. AstrugNo. 086379AC, 2010 U.S. Dist.
LEXIS 69226, 2010 W12730927 at *5 (D. Or. June 2, 2010) The ALJ may not
chastise a claimant for seeking disability benefits payments; such reag
circumvents the very purpose dability benefit application3; Walker v. Colvin
No. CV 122248, 2013 U.S. Dist. LEXIS 46260, at *18 (C.D.Ca. Mar. 28
2013)(“[B]eing under ‘financial pressures not a legitimate reason for disbelievir
plaintiff's subjective allegatior§.

This Court accordingly finds that the ALJ’s credibility determination car
be sustained.
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C. Step Five Analysis

At step fiveof the sequential evaluation, the burden is on the Commissior
show that (1) the claimant can perform other substantial gainful activity and
“significant number of jobs exist in the national economy” which thaneat can
perform.Kail v. Heckler 722 F.2d 1496, 1498 (9th Cir. 1984). If a claimant car
return to his previous job, the Commissioner must identifyiBpgabs existing in
substantial numbers in the national economy that the claimant can perfan
Johnson v. ShalaJa60 F.3d 1428, 1432 (9th Cir.1995). The Commissioner |

carry this burden by “eliciting the testimony of a vocational expert in responsé

hypothetical that sets out all the limitations and restrictions of the claimant.

Andrews vShalalg 53 F.3d 1035, 1039 (9th Cir.1995). The ALJ's depiction of
claimant's disability must be accurate, detailed, and supported by the medical
Gamer v. Secretary of Health and Human Ser®5 F.2d 1275, 1279 (9t
Cir.1987). “If the assurtions in the hypothetical are not supported by the reg
the opinion of the vocational expert that claimant has a residual workirgitaj
has no evidentiary valueGallant v. Heckler753 F.2d 1450, 1456 (Lir. 1984).
Here, the ALJ’'s step five alysis relied on the testimony &faul Prachyla
vocational expert.(T at 28). However, the hypothetical questions presentethéo
vocational experby the ALJ assumed a claimant able to perftow stress work on
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a consistent basis, without public cactt with the public. (T at 669). When asked
whether a hypothethical claimant with limitations similar to those assessed. [
Udell and Ms. Day could perform any competitive work, the vocational expert
no. (T at 7671). As outlined above, theedcal evidence demonstrated the Plaint
could not consistently demonstrate the ability to handle the stress demal
competitive, remunerative woiknd, in fact, would likely experience marked pa
attacks and other difficulties if required to attend to the changes and other de
of regular work activities. Accordingly, the opinion of the vocational expert ha

evidentiary value and cannot support the ALJ's conclusion.

C. Remand
In a case where the ALJ's determination is not supported by subst
evidence or is tainted by legal error, the court may remand for addit

proceedings or an immediate award of benefits. Remand for additi@talepiings
Is proper where (1) outstanding issues must be resolved, and (2) it is not cleg
the record before the court that a claimant is disalded.Benecke v. Barnhag79
F.3d 587, 593 (9th Cir. 2004).

In contrast, araward of benefits may bdirected where the record has be
fully developed and where further administrative proceedings would servesfub

purpose.Smolen v. Chater80 F.3d 1273, 1292 (9th Cir. 1996). Courts h3
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remanded for an award of benefits where (1) the ALJ has failed to provide I¢
sufficient reasons for rejecting such evidence, (2) there are no outstanding issy

must be resolved before a determination of disability can be made, and (3) it i

from the record that the ALJ would be required to find dlamant disabled were

such evidence creditedd. (dting Rodriguez v. Bowen87 F.2d 759, 763 (9th
Cir.1989) Swenson v. Sulliva®76F.2d 683, 689 (9th Cir. 1989%arney v. Sec'y o
Health & Human Servs859F.2d 1396, 1401 (9th Cir.1988)).

Here, his Court finds that a remand for calculation of benefits is
appropriate remedy. The treating physician and mental health therapist
assessed significant limitations. Their opinions were supported by the treg
history and consistent with Phiff's testimony, which was improperly discountec
Although the ALJ referenced assessments by-examining $ate Agency review
consultants that upported his determination (T at 27), this does not const
substantial evidence sufficient to overridee tlireating providers’ opinions o
otherwise sustain the ALJ's decisiorgeelLester v. Chater81 F.3d 821, 831 (9
Cir. 1995)¢iting Pitzer v. Sullivan908 F.2d 502, 506 n.4 (9th Cir. 1990)here are
no outstanding issues that must be resolved befaletermination of disability ca

be made.
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V. ORDERS

IT IS THEREFOREORDERED that:

Plaintiff's motion for summary judgment, Docket No4, is GRANTED.

The Commissioner’'s motion for summary judgment, Docket NG. is
DENIED.

This case is remanded for calculation of benefits,

The District Court Executive is directed to file this Order, provide copig
counsel, enter judgment in favor Plaintiff, andCLOSE this case.

DATED this 27" day ofJuly, 2015

/s/Victor E.Bianchini
VICTOR E. BIANCHINI
UNITED STATES MAGISTRATE JUDGE
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