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LINDA PULLIAM,

VS.

Plaintiff,

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

ECF No. 24.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Case No. CV-14-3138-JPH

ORDER GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

BEFORE THE COURT are cross-motions for summary judgment. ECF
21, 24. Attorney D. James Tree represents plaintiff (Pulliam). Special Ass
United States Attorney Daphne Banaye&hepresents defendant (Commission
The parties consented to proceed bemmmagistrate judge. ECNo. 7. Plaintiff
filed a reply. ECF No. 26. After reviewinfpe administrative record and the brig

filed by the parties, the cougrants defendant’s motion for summary judgmet

Doc. 27
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JURISDICTION

Pulliam protectively applied for dibdity insurance beefits (DIB) and

supplemental security income (SSI) beneafitsMarch 18, 2008, alleging disability

since October 19, 2007 (Tr. 134-39). Thaimris were denied initially and o

reconsideration (Tr. 946D, 103-06). Administrative Law Judge (ALJ) Moif

Ausems held the first hearing on AprilZ0)10 (Tr. 40-89). Aftethe ALJ entered an

adverse decision (Tr. 18-32Rulliam appealed to this Court and the case

remanded for further administrative peecings. A second hearing was then h

vas

eld

April 10, 2014 before a different ALFulliam, represented by counsel, and a

vocational expert testifie(lr. 519-58). ALJ Stephanie Ma issued an unfavorabl
decision July 17, 2014 (Tr. 495-509). elAppeals Council dead review, making
the ALJ’s decision final. Pulliam filed thisecond appeal pursuant to 42 U.S.C.
405(g) on September 25, 20ECF No. 1, 4.
STATEMENT OF FACTS

The facts have been presented ia #dministrative hearg transcript, the
ALJ’s decision and the parties’ briefs. &hare only briefly summarized here a
throughout this order as necesstrgxplain the Court’s decision.

Pulliam was 36 years old at onset atftl at the second hearing. She q

school in the sixth or tenth grade. At thist hearing she testified she lived with

three of her four children, then ages ejgdleven and thirteen. Two of them ha

e
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attention deficit hyperactity disorder (ADHD). She ge them ready and drives

them to the school bus stop. She cookser daily. Pulliam has worked as a sh

DIt

order cook, poultry eviscerator, produeender/peddler, day worker, cashier and

hand packager. She alleges physical and ahdéintitations. She began using a cane

in 1995 and a walker in 2008. She caanst for about ten mines, sit for thirty

minutes and carry five to seven pounds. She has suffered from anxiety since 1991

and depression for many years. She slagp and memory problems. She tal
prescribed medication for pain and paaitacks (Tr. 44-45, 49-56, 60-65, 72-8
152, 159, 174, 186-9384, 526-28).
SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) deés disability as th&nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted ¢
can be expected to last for a continupaesiod of not less thatwelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(®). The Act also provides that a plaintiff sha
be determined to be undedasability only if any impaiments are of such severit
that a plaintiff is not only unable tdo previous work but cannot, consideril
plaintiff's age, education and work exmnces, engage inng other substantial
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(A

1382c(a)(3)(B). Thus, the definition of disbty consists of both medical an
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vocational component&dlund v. Massanari253 F.3d 1152, 1156'{Cir. 2001).
The Commissioner has establishede-tep sequential evaluation proce
for determining whether a person is dikal. 20 C.F.R. 88 404.1520, 416.920. S

one determines if the person is engagedsubstantial gainful activities. If sg

benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ickhdetermines whether plaintiff has
medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88

404.1520(a)(4)(ii), 416.920(@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairments

the disability claim is denied. If the impaient is severe, the evaluation proceeds
the third step, which compss plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiote be so severe as to preclu
substantial gainful activity. 20 C.F.R8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2
C.F.R. 8 404 Subpt. P App. 1. If the impagnt meets or equals one of the list
impairments, plaintiff is conclusively presed to be disabled. If the impairment
not one conclusively presuméal be disabling, the evaluation proceeds to the fo
step, which determines whether the impant prevents plaintiff from performin
work which was performed in the past. If aipliff is able to perform previous wor
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),

416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC
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considered. If plaintiff cannot perform paskerant work, the fifth and final step |

-

the process determines whether plaintifilide to perform other work in the national
economy in view of plaintiff's residual fictional capacity, age, education and past
work experience. 20 C.F.R. 88 40520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert 482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish grima faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113{SCir. 1999). The initial burden i$

met once plaintiff establishebat a mental or physicampairment prevents thg

1%

performance of previous work. The burdéhen shifts, at step five, to the

Commissioner to show that (1) plafiitican perform other substantial gainful

activity and (2) a “significant number mibs exist in the national economy” whigh

plaintiff can performKail v. Heckler 722 F.2d 1496, 1498(Xir. 1984).
STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’

UJ

decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’s decisign,
made through an ALJ, wheahe determination is not bad on legal error and is
supported by substantial eviden&ee Jones v. Heck|ef60 F.2d 993, 995 {oCir.

1985); Tackett v. Apfel180 F.3d 1094, 1097 {XCir. 1999). “The [Commissioner's

determination that a plaintiff is not disabledl be upheld if the findings of fact ar

D




10

11

12

13

14

15

16

17

18

19

20

supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. § 405(g)pubstantial evidence is meothan a mere scintilla
Sorenson v. Weinberges14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 9Cir. 1989).

a

Substantial evidence “means such ewick as a reasonable mind might accept as

adequate to support a conclusioriRichardson v. Perales402 U.S. 389, 401
(1971)(citations omitted). §Juch inferences and conslans as the [Commissione
may reasonably draw from the evidence” will also be uphdhitk v. Celebreeze
348 F.2d 289, 293 (dCir. 1965). On review, the Cduconsiders the record as
whole, not just the evidence supporting the decision of the CommissWieetman
v. Sullivan 877 F.2d 20, 22 (dCir. 1989)(quotind<ornock v. Harris 648 F.2d 525,

526 (9" Cir. 1980)).

It is the role of the trier of fact, notishCourt, to resolve conflicts in evidence.

Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTackett 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgarby substantiakvidence will still be
set aside if the proper legal standards werteapplied in weighing the evidence a
making the decisiorBrawner v. Secretary d¢iealth and Human Service839 F.2d

432, 433 (8 Cir. 1987). Thus, if there is substantial evidence to support

onal
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administrative findings, or if there i®flicting evidence that will support a findin
of either disability or nondisability, thenfding of the Commisener is conclusive
Sprague v. Bower12 F.2d 1226, 1229-30%Tir. 1987).

ALJ'S FINDINGS

ALJ Martz found Pulliam met the inswurestatus requirements of the Act a

9

was insured through March 32008. At step one the ALJ found Pulliam did not

engage in SGA after onset (Tr. 498).4ps two and three, the ALJ found Pulliam

suffers from panic disorder, depressidesorder, morbid obesity, degenerati
changes in both knees, degenerative lungpandylosis of the lumbar spine ai
arthritis in both hips, impairments that a&vere but do not meet or medically eq
a Listed impairment (Tr. 498-99).

The ALJ found Pulliam isble to perform a range skdentary work (Tr

500). At step four, relyinggn the VE, she found Pulliams unable to perform he

past relevant work (Tr. 507). At stepdi, the ALJ found Pulliam can perform other

work such as escort vehicle driver, do@nmhpreparer and assbler. Accordingly,
the ALJ found Pulliam is not disabled @sfined by the Ac (Tr. 507-09).
ISSUES
Pulliam alleges the ALJhsuld have found she is credible and more limi
than she did. She alleges the ALJ erre@nvihe weighed the evidence and faileg

find her impairments met a Listing. ECNo. 21 at 21-41. The Commission

—

d

hal

-

ted

| to

er




10

11

12

13

14

15

16

17

18

19

20

responds that the ALJ’s findings are faaity supported and free of harmful legal

error. She asks this Courtadfirm. ECF No. 24 at 43.

DISCUSSION
A. Credibility
Pulliam alleges the ALJ’s credibility ssssment is flawed. ECF No. 21 at 3
41,
When presented with conflicting medl opinions, the ALJ must determir]
credibility and resolve the conflidBatson v. Comm’r of Soc. Sec. AdmB859 F.3d

1190, 1195 (9 Cir. 2004)(citation omitted). The ALs'credibility findings must be
supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 1231 (9
Cir. 1990). Absent affirmative evidenag® malingering, the ALJ's reasons f¢
rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 (bCir. 1995). “General findings are insufficient: rather the A
must identify what testimony is not cibte and what evidence undermines f{
claimant’s complaints.Leste, 81 F.3d at 834Dodrill v. Shalalg 12 F.3d 915, 918

(9" Cir. 1993).

1-

e

LJ

he

Pulliam alleges the ALJ failed to givdear and convincing reasons for her

credibility assessment. ECF N2l at 31-41. The Court agre@gh Pulliam that this

Is the correct legal standar8See Lester81 F.3d 834. Here, the ALJ’s reasons meet
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this legal standard and are in turn supgdroy substantial evidence. It is therefg

unnecessary for the Court to further addtassappropriate standard.

The ALJ found Pulliam less than crel@ildor multiple reasons (Tr. 502-05).

The current ALJ notes the District Court upheld the prior ALJ's credib
determination with respect to Pulliam’s mi@l health symptoms. After considerir
the new evidence, the ALJ adopted andonporated the prior ALJ’'s credibility
assessment with respect to nadisymptoms (Tr. 502).

The ALJ also found Pulliam’s complanof knee, back and hip pain ai
limitations were less than credible. Sieéied on the lack of objective findingsee
Tr. 262, 314, 357, 422, 42741, 454, 469, 923-28, 119¥208) (mild degenerativg
lumbar changes, January 2008; mild degative disc disease, March 2008; n(
that films from 2005 do not differ signdantly from those in January 2008; pg
does not follow any pattern aminot reproducible in Agr2009; left knee range o
motion normal in September 2009; leg sgth 5/5 in November 2009 and Janua
2014; test results mild and mimal in January 2012). The ALJ considered the t
of medical treatment receivedegTr. 315, 418: surgery not needed, advised to

and exercise) and unexplained or inadéglyaexplained lack of compliance wit

treatment SeeTr. 276, 355, 369, 426 (refuses to tested for sleep apnea despj

treating doctor’s encouragement); Tr. 5@&8fuses to have hip surgery); Tr. 7%

(treating doctor Lindgren notes failed tollow through with referrals); Tr. 98(

re
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(hospital notes noncompliant with CPARachine) and Tr1139 (in 2010 takes n(
medications).

The ALJ considered inconsistent amgsupported statements. Plaintiff told
provider in March 2008 she experiencedasmg as two monthbetween episodes G
back pain, and only occasionally takes prigd medication for anxiety and pa

(Tr. 313). In June 2008 she told a provignic attacks were quite rare; the of

O

n

ly

medication she takes is lorazepam as edeHip and back range of motion are ggod

and gait is normal (Tr. 428-29). I@ctober 2008 antianxiety medication w

working well; pain medication was worlgn“okay” (Tr. 435). On December 16

2009 Pulliam said she had never smoked @b4). One week later she said s
gained 90 pounds since she quit smoking (Tr. 480).

The ALJ notes the evidence suggestsiptom exaggeratn. In June 2008
Pulliam said her knee needed to be replated there is no evidence of this. C
another occasion Plaintiff was “so histiic” that she was sent away from t
hospital (Tr. 383, 428). The ALJ is ceat that daily activities are inconsiste
with claimed limitations (Tr. 502-05). Agities include going to church, camping
attending her son’s basebglhmes and school events, going to the movies, c&
for her children as a single parent, for heusin’s children, and for her own paren

driving, laundry and cooking. She has falnildren “to take care of and they we

~ 10
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her out.” She plays with her grandchildreThese activities are inconsistent w

allegedly disabling mentahd physical limitations. (Tr. 37386, 428, 442, 543-44).

The ALJ notes Pulliam has a poor nkchistory and stopped working @
several jobs for reasons other tharr hmapairments. The ALJ notes alleged
disabling impairments were present at daproximately the samlevel of severity
prior to” onset, yet this did not premt working (Tr. 50-53, 504-05).

Although lack of supporting medical idence cannot form the sole basis 1
discounting pain testimony, it is a facttre ALJ can consider when analyzir
credibility. Burch v. Barnhart400 F.3d 676, 680 {9Cir. 2005).

The ALJ's reasons are clear, caming and supported by substant
evidence SeeThomas v. Barnhart278 F.3d 947, 958-59 {<Cir. 2002) (extent of
daily activities properly consideredRollins v. Massanayi261 F.3d 853, 857 {9
Cir. 2001) (the ability to care for children may be considered when asse
credibility); Burch, 400 F.3d at 680 (unexplained lack of consistent treatn
properly consideredParra v. Astrue481 F.3d 742, 750-51{SCir. 2007)(evidence
of conservative treatment is sufficientdescount a claimant’s testimony regardi
the severity of an impairmentfair v. Bowen 885 F.2d 597, 603 {9Cir. 1989)(if
claimant performs activities involving mg of the same physical tasks as
particular type of job itwould not be farfetbed for an ALJ to conclude that th

claimant’s pain does not prevenetblaimant from working.”)
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The reason(s) Pulliam offers for-weeighing credibility are not persuasiv
Essentially she alleges herlglactivities are consistentithh claimed limitations and
to be found disabled she need not be lichtt® merely restingn bed all day. ECH
No. 21 at 31-33, 37-41. Pulliam also atlenges the first ALJ's credibility
assessment with respect to claimed melntatations, incorporated by the secof

ALJ. ECF No. 21 at 33-37. The Commission@sponds that this finding i

supported by the record and free from harmful legal error. ECF No. 24 at 27-32.

The first ALJ found mental health mplaints less than credible becau

Pulliam inconsistently reported mentalalte symptoms. As one example, Pullig

told Dr. Reinmuth panic attacks are quitge (Tr. 428). Oranother occasion shge

reported she had about a dozen panic attaakS8B). There is a pattern of resistit

prescribed psychotropic medication, particiylavhen it appeared to be working (T

426-27, 435, 437). Finallfrom November 2008 to $&mber 2009 Pulliam made

no complaints of significant mentadymptoms or limitations. She sufferg
situational anxiety after her house burned down, but was soon living in ar
house and caring for additionalilclien (Tr. 441-42).

The ALJ gave clear and convincing reas for her credibility determinatior
and it is supported bgubstantial evidencesee alsolr. 605-607 (District Court
affirms first ALJ’s credibility findings witlrespect to mental health complaints).

B. Weighing the opinion evidence — physical impairments

~12
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Pulliam alleges the ALJ ilad to properly credit the evidence of physical g
mental impairment, and should have founst physical impairmestmeet or equal :
Listed impairment. ECF No. 21 at 23-3he Commissioner responds that the A
properly considered and discussed theiomi evidence. ECF No. 24 at 7-20.

Pulliam alleges the ALJailed to properly credit the opinions of Dr
Reinmuth, Lindgren and Lyzanchuk. Theuoissioner disagrees and asserts
any error is harmless. With respect to Dr. Lyzanchuk’s opinion, the Commiss
alleges the Court is precluded by the lafasthe case from reconsidering the ALJ
rejection of the opinion. ECF No. 24 at 17.

The ALJ purports to give significant vgét to treating doctor Scott Reinmut
M.D.’s April 2009 opinion (Tr.505, referring to Tr. 476-78). The difficulty is th
the opinion is ambiguous and the ALJ failsdiscuss the portions she rejects. |
Reinmuth opined Pulliam could work “0” (zero) hours per week (Tr. 476). He
opined lifting was limited to less thanntgpounds; she should have “no significe
standing, walking or benadg” (Tr. 476). The ALJ notes Dr. Reinmuth indicat
Pulliam was capable of sedentary work @5, referring to Tr. 476). He opined s
was incapable of participating in activitiedated to preparingnd looking for work
(“0” hours)(Tr. 476). The All does not discuss the assessed inability to partic

in work (zero hours) or work preparation (same).
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The Commissioner admits the ALJ eriadassessing this appn, but alleges

it was harmless. Even if the ALJ accepted the opinion, the Commissioner continues,

it would not establish disability becauBe. Reinmuth opined Pulliam’s limitations
would last “only greater than six monthsdther than specifgg the twelve months
required by 42 U.S.C. 88 423(d)(1)(A), 1382¢3)(A). ECF No. 24 at 7-11.

Significantly, Dr. Reinmuth also indicatésere is a current treatment plan
involving referrals to a pain clinic, neutogery and orthopedics. He did not cirgle
the choice “this is a permant condition” (Tr. 478).

The ALJ's error here appears harsde An error is harmless when the
correction of that error auld not alter the resul6ee Johnson v. Shalalé0 F.3d
1428, 1436 n. 9 {OCir. 1995).

Treating doctor Michael Thomas, D,@pined in August 2008 that surgery
was not needed because testing showedti#fa pain was “nononcordant with hern
discogram.” After reviewing t results he did not belie the pain was discogenic
related (Tr. 418).

Even when evidence reasonably supp@ither confirming or reversing the
ALJ’s decision, we may not substitute our judgment for that of the Aadkett v.
Apfel 180 F.3d 1094, 1098{Lir. 1999).

Pulliam alleges the ALJ should hawredited John Lyzanchuk, D.O.ls

opinion. ECF No. 21 at 29. The Commissiomesponds that the law of the case

~14
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precludes the Court reconsidering taikegation. ECF No. 24 at 17.

In 2008 Dr. Lyzanchuk oped Pulliam was unable to wo He expected thig
condition to last “months.” Like Dr. Reiruth, he notes consultations are pendi
with neurosurgery and ompedics (Tr. 474-75). The opam is clearly conditiona
and does not indicate limitations are expedtedast the requisite twelve month
See alsoTr. 608-610 (ALJ’s reasoning appragae). Accordingly, there was n

error.

David Lindgren, M.D.completed DSHS forms (T506, 800-05, 832-839).

The ALJ gave these opinions little weighedause “they contrast sharply with t

other evidence of record and his treatnmastes reflect” few objective findings (T¥.

506). The Commissioner alleges the ALJ gave specific and legitimate reaso

rejecting these contradicted opinions. ECF No. 24 at 11-17.

In December 2011 Dr. Lindgren opindichitations would last six to nine

months (Tr. 802). In February ande@mber 2013 he opinesthe was severel

limited (unable to work) and further orthape evaluation was needed (Tr. 832-38).

In January 2014 Dr. Lindgrestopped narcotic pain treaént and referred Pullian
to a pain clinic. Leg séngth was normal (Tr. 722).

The ALJ rejected the opinions Pulliacannot work “because they sharpg
contrast with the other evidence of refband are out of proportion with dail

activities (Tr. 506).
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The Commsoner notes other providers, ckbu as most mental health
providers, did not assess work regtaos. ECF No. 24 at 12, Tr. 506.

Agency reviewers opined impairmenare non-severe. The ALJ correci

<

considered State non-examining physisia opinions because other evidence,
including objective medical evidea, supports their finding¥onapetyan v. Halter
242 F.3d 1144, 1149 {eCir. 2001). Daily activities, asoted, are inconsistent with
finding more than minimal functional limations. The ALJ considered Pulliam|s
diminished credibility. The ALJ did not aumit harmful error when she weighed the
opinionevidence.

C. Listings 1.02 and 1.04

Pulliam alleges the ALJsuld have found at steprée that her impairments
meet or medically equal ListingsOR and 1.04. ECF No. 21 at 30-31. The
Commissioner responds that Plaintiff failéo establish her impairments met the
severity of any of the Listed impenents. ECF No. 24 at 20-22.

Plaintiff alleges the evidence showssk unable to ambulate effectively as

required to meet Listing 1.02. ECF No. 21 at 30, citatises, belowShe alleges

she meets Listing 1.04 because there is evidence of nerve root compression. ECF

No. 21 at 30-31, citing Tr. 429, 1103, 11T#he Commissioner responds that the

cited records do not state as Pldirdlleges. ECF No. 24 at 21-22.

O

The records Pulliam cites for the inalyilib ambulate effectively are Tr. 36(

~ 16
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439, 441, 476, 83PR17-18, 999, 1093-941105-06, 1164, 11711179, 1181. The
first, dated January 2008, is treating. Reinmuth’s notes prescribing a car
shower chair, medication and a refétcaneurosurgery (Tr. 360).

Several records then r&dato a fall in April 2009 Plaintiff fell and has knee
pain. “Was able to walk dter base line, which is not hw” (Tr. 439). A treating
doctor opines Plaintiff can do “[n]o sigrent walking” after her fall in April 200¢
(Tr. 476). According to Plaintiff, in Apri009 the pain is 10/10 “interfering wit
walking ability.” At the same time Plaifitistated that in November 2008 she beg
using a single point cane for stability and a walker occasionally when she wol
shopping (Tr. 1093). On April 24, 2009 aRitiff says she stepped wrong one we
ago and fell onto her knees, after steppinig anhole (Tr. 1179, 1181). In May 20(¢
she was scheduled for a steroid epidural injection  (Tr. 1094).

Two months later, in July 2009 Péff says she was walking, not payin
attention and fell at Walmia(Tr. 1171). In September 200%Bays continues to fal
periodically” (Tr. 441).

Four months later, in January 2010, Plaintiff says she fell a week ago an

she falls about once a week. Notes indiceghabilitation potential is good (Tr.

1105-06). In February 2010 says fell dostairs after tripping over her dogs (T|r.

1164, 1166). In May 2011, Pldifi went to the hospital sagg she fell (Tr. 999). In

March 2012 she said she slipped in the stroand fell. She ambulated out of ti
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hospitalunassisteTr. 918-18,920).
There is additional conflilg evidence with respect telaintiff's ability to
walk unassisted. From Octab&3, 2008 through Novemb 26, 2008 she had n

cane because she left it ieddtle and then lost the poeption for the replacemen

(Tr. 22, 437). In March April, May, Julgnd November 2014nd June 2012 hospita

records indicate Pulliam drove hefsdlome unaccompanied and ambulati
unassisted (Tr. 897, 903, 91985, 993, 1000, 1@ 1016, 1029). Iiebruary 2013,
treating doctor Lindgren opined Plaintiff has difficulty walking long or sh
distances (Tr. 833). At the same time riies she uses a cane “intermittently
ambulation”(Tr. 746).

The ALJ considered Pulliam’s diminishededibility when she weighed thi
evidence, much of which inalles Plaintiff's unreliable Hereport. Moreover, as the
first ALJ correctly pointed out, Listin@.02 and 1.00B2b require insufficient low
extremity functioning to permit indepesist ambulation without the use of a har
held assistive device that limits the functioningboth pper extremities. Plaintiff
uses “only one hand held assistive device and it does not limit the functioni

both upper extremities” (Tr. 22). At thecemd hearing Pulliam testified she use!

walker “practically daily” (Tr. 542). Plairffi fails to meet heburden of showing hey

impairmentameetthis Listing.

With respect to Listing 1.04, the AlsJcurrent decision states: “there was
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objective medical evidence of under Listing 1.04 of nerve root compression, |
arachnoiditis or lumbar stenosis resultingam inability to ambulate effectively g
defined in 1.00B2b” (Tr. 499). Plaifiticites Tr. 429, 1093 and 1114. ECF No.
at 31. The Commissioner responds thatrdwrds cited do not show Plaintiff meg
all of the requirements of thedting. ECF No. 24 at 22.

The Commissioner is correct. The ficsted record states “consider MRI fq
further evaluation” (Tr. 429). The seconddathird indicate a more current MRI
needed or requested (Tr. 1093, 1114).r8ki fails to establish her impairment
meet the severity of Listing 1.04.

It bears repeating that the claimahas the burden ogbroducing medical

evidence that establishes all the of mediicalings contained in the Listings at ste

three.See Bowen v. Yuckedt82 U.S. 137, 146 and n. 5 (1987).
There was no error at step three.
D. Weighing opinion evidencementalimpairments

As noted the ALJ adopted and incorp@d the prior determination wit

respect to mental impairments. This fingliis fully supported. See e.g. Tr. 761 (i

October 2012 “she feels her degsi®nis stable”).

E. Remand

Pulliam asks the Court to remand fm immediate award of benefits. EC

No. 26 at 8. The Commissioner asks tlau to remand for further administrativ
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proceedings, in the event the Court fitdgmful error. ECF No. 24 at 42-43.

Although Pulliam alleges the ALJhsuld have weighed the evideng

differently, the ALJ is responsible for rewing the evidence and resolving conflig

or ambiguities in testimonyMagallanes v. Bowen881 F.2d 747, 751 {9Cir.
1989). It is the role of the trier of fact, nbis court, to resolveonflicts in evidence.
Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTackett,180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
1984). If there is substantial evidence tgort the administrative findings, or
there is conflicting evidence that wilupport a finding of either disability g
nondisability, the finding of #ta Commissioner is conclusivBprague v. Bower312

F.2d 1226, 1229-30 {oCir. 1987).

The ALJ’'s determinations are supfeat by the record and free of harmful

legal error.

CONCLUSION

onal

he

-

After review the Court finds the AlLg’decision is supported by substantial

evidence and free of harmful legal error.
IT IS ORDERED:

Defendant’s motion for summary judgmeBCF No. 24 isgranted.
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counsel, enter judgment in favor of defendant@h®@SE the file.

~21

Plaintiff’s motion for summary judgment, ECF No. 21, is denied.

The District Court Executive is directea file this Order, provide copies t

DATED this 12th day of June, 2015.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE




