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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

KELLY LEE BOARD,
Plaintiff,
No. 1:14CV-3165RHW
V.
CAROLYN W. COLVIN, ORDER GRANTING
Acting Commissioner of Social DEFENDANT’'S MOTION FOR
Security, SUMMARY JUDGMENT
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.24 & 27. Attorney Joseph L. Koplirepresent&elly Lee Board(“Plaintiff”
or “Claimant”), and Special Assistant United States Attorney Catherine Escobalr

represents Defendanb@missioner of Social Security (the “Commissioner”).

Doc. 31

Plaintiff brings this action seeking judicial review, pursuant to 42 U.S.C. 8§ 405(p),

of the Commissioner’s final decision, which deniedapplication forDisability
Insurance Benefits under Titlkeof the Social Security Act, 42 U.S.C 883
After reviewing the administrative recofaicluding the newly submitted

evidencepand briefs filed by the parties, the Court is now fully informed. For the
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reasons set forth below, the CograntsDefendant’sViotion for Summary
Judgment, and directs entry of Judgment in favor of Defendant.
l. Jurisdiction
Plaintiff filed an application for Disability Insurance Benefits on August 2,
2011 AR 170178 The alleged onset dat# disabilitywasNovember 26, 2010
AR 172.Administrative Law Judge (“ALJ”) Scott R. Morris found the Plaintiff to

be not disabledvithin the meaning of the Social Security Act January 22, 2013.

AR 32-45.
Plaintiff appealed the decision to the Appeals Council, and during the time
the apeal was pending, Plaintiff submitted additional medical evidence that

included additional information regarding Plaintiff's right upper extremity
limitations mental health issues, and a diagnosis of thoracic outlet compressiol
ECF No.25-1, Ex. AC. TheAppeals Councilpheld theALJ’s decision on
August 13, 2014, and the ALJ’s decision became the final decision of the
Commissioner. AR -b.

Plaintiff filed the present action for judicial review on October 20, 2014
ECF No. 1. Defendant filed a Motion to Dismiss for lack of timely filing of judicig
review on January 28, 2015. ECF No. 13. This Court denied Defendant’s Motig
to Dismiss on May 4, 2015, finding the Plaintiff made a reasonable showing thd

he did not receive the notice of the Appeal’s Council within the presumed five ¢
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window. ECF No. 18Accordingly, Plaintiff's claims are properly before this
Court pursuant to 42 U.S.C. § 405(g).
lI.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuoesqa of not less than twelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to do his previous wdmkt cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act. 20 C.F.R. 88 404.1520(a)(4) & 416.920(a){dyinsburry v.
Barnhart,468 F.3d 1111, 114 (9th Cir. 2006).

Step oneinquires whether the claimant is presently engaged in “substanti
gainful activity.” 20 C.F.R. 88 404.1520(b) & 416.920(b). Substantial gainful

activity is defined as significant physical or mental activities done otlysiome
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for profit. 20 C.F.R. 88 404.1572 & 416.972. If the claimant is engaged in
substantial activity, he or she is not entitled to disability benefits. 20 C.F.R. 88§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step twoasks whethethe claimant has a severe impairment, or combinati
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). A severe
impairment is one that has lasted oexpected to last for at least twelve months,
and must be proven by objective medical evidence. 20 C.F.R. 88 4009508
416.90809. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps are
required. Otherwise, the evaluation proceeds to the third step.

Step threeinvolves a determination of whether any of the claimant’s seve
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to preclude substantial gainful activit

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R. 8 404 Subpt. P. App. 1 (“the Listings”). If the impairment meets or
equals one of thissted impairments, the claimantpsr sedisabled and qualifies
for benefits. Id. If the claimant is noper sedisabled, the evaluation proceeds to

the fourth step.
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Step four examines whether the claimant’s residual functional capacity
enables thelaimant to perform past relevant work. 20 C.F.R. 88 404.15%0)(e)
& 416.920(e)(f). If the claimant can still perform past relevant work, the claima
Is not entitled to disability benefits and the inquiry enids.

Step fiveshifts the burden to the Commissioner to prove that the claiman
able to perform other work in the national economy, taking into account the
claimant’s age, education, and work experiesee20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416 2(1), 416.920(g), 416.960(c). To meet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
national economy.” 20 C.F.R. 88 404.1560(c)(2); 416 ©&%P); Beltran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).

lll.  Standard of Review

A district court's review of a final decision of the Commissioner is governg
by 42 U.S.C. § 405(g). The scope of review under § 405(Qg) is limited, and the
Commissiongs decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal errdill'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)). Substantial evidence means “more th
a mere scintilla but less tha preponderance; it is such relevant evidence as a

reasonable mind might accept as adequate to support a concl&sinoddathe v.
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Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (internal quotation marks omitted). In determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviden€&abbins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotihgmmock v. Bowe879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALIJMatney v. Sullivan981F.2d 1016, 1019 (9th Cir.
1992). If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recokdblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsdrhomas v. Barnhay78 F.3d 947, 954 (91ir.

2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decision, the conclusion must be upheld”).
V. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized here. Plaintiff wiasty-two years oldat the alleged
dateof onset. AR43. Plaintiff attended high school through ttemth grade. AR

63. He attended some vocational training in diesel mechanics, but most of his ¢
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were learned through ethe-job training. AR 64He has past work experience as 4
diesel mechaniand janitoral supervisorAR, 43,268.

Plaintiff had atorsion bar fall on hisight arm while working as a diesel
mechanidn September 2009. AR 5Ble continued to work until Novemb2010
when he was laid off due to lack of available transmission work (his specialty) i
the companyld.

Plaintiff allegeshe is disabled due to right hand impairment and right
shoulder impingement. ECF No. 24 at 2. He additionally has offered evidence ¢
mental health issues that were not presented to the ALJ, including depression.
No. 24 at 2; 25.

V. The ALJ’s Findings

The ALJ determined that Plaintiff was not under a disability within the
meaning of the Act from November 26, 2010, the alleged date of onset, throug
date of the decision. AR 44.

At step one the ALJ found that Plaintiff had not engaged in substlnt
gainful activity since November 26, 20x&r20 C.F.R8 404.157%t segAR 37.

At step two, the ALJ found Plaintiff had the following severe impairments;
right hand impairment status post cubital tunnel release and carpal tunnel relea

and right soulder impingemenper20 CFR 8§ 404.1520(c). AR 37.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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At step three the ALJ found that Plaintiff did not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20.F.R. 88 404, Sapt. P, App. 1. AR3S.

At step four, relying on the vocational expert’s testimony, the ALJ found
Plaintiff had the residudlinctional capacity to perform light work as defined in 2(
CFR 8§ 404.1567(b)except that he cdift and carry ten pouods occasically and
frequently, occasionally crawl, aficequently climb ramps and stairs. He is unablg
to climb ladders ropes or scaffolds, or to perform jobs requiring the use of the T
upper extremityThereare no limitations on the use of his rdominant lef upper
extremity. He also must avoid even moderate exposure to extreme cold and m
avoid concentrated expa® to vibration and hazards. AR 39.

ALJ Morris determined that Plaintiff is unable to perform any past relevan
work as a diesehechaniddefined as heavy, skilled work) or a janitorial
supervisor (defined as medium, skilled work). AR 43

At step five the ALJ found thatafter considerindpPlaintiff's age, education,
work experience, anasidual functional capacityhere are other jolibat exist in
significant numbers in the national economy that Plaintiff can perfaf3-44.
These include: surveillance system mon{sadentary, unskilledusher(light,
unskilled) and gate guardight, semiskilled). AR 44.

I
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VI.  Issues forReview

Plaintiff argues that the Commissioner’s decision is not free of legal error
and not supported by substantial evidence. ECF No. 22 dfare specifically,
Plaintiff alleges that(1) the Appeals Council erred by failing to consitiexpost
decision medical evidence; (2) the ALJ’s credibility assessment is fatally flawed
because it did not consider the pdstision medical evidence; (3) the ALJ erred
by failing to consider the side effects of gabapentirPlaintiff, and(4) the ALJ
did not posecomplete hypotheticals to the vocationgbert because the
hypotheticals failed to consider thestdecision medical evidenckl. Plaintiff
requests the Court set aside the ALJ’s decision and remand for further
development of the recorttl.

VIl. Discussion
A. The new medical evidence does not require remand.

A district court may remand a case to the ALJ to consider new evidence
when the new evidence is material to determining disability, and the plaintiff had
good cause for having failed to piece the new evidence earlibtayes v.
Massanarj 276 F.3d 453, 462¢th Cir. 2001); 42 U.S.C. § 405(g) (2019)0 be
material, the evidence must “bear ‘directly and substantially’ on the matter in
dispute.”"Mayes 276 F.3d at 462 (quoting/ard v.Schweiker686 F.2d 762, 764

(9th Cir. 1982)).Further, evidence is material only if there is a reasonable

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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possibilitythat the new evidence would have changed the outcome of the ALJ’S
decisionMayes 276 F.3d at 462Booz v. Sec’y of Health and Human\5er34
F.2d 1378, 13819th Cir.1984).To demonstrate good cause, the claimant must
show that the new evidence was previously unavailddges 276 F.3d at 463
(citing Key v. Heckler754 F.2d 1545, 155®th Cir. 1985)).Good cause is not
shown simplyby obtaining reports more favorable to the claimant following the
Commissioner’s final decisioMayes 276 F.3d at 463.

On April 7, May 12and July 31, 2013, during the period in which
appeal was pending, Plaintiff provided new medical evidence to the Appeals
Council ECF No. 25 at 2. This new evidence included: chart notes from Dr.
Matthew Robon, M.D., the Plaintiff's treating orthopedic surgeon; a shoulder
evaluaton by Dr. Michael Sailer, M.D.; an upper extremity physical capacities
evaluation byphysical therapist Lee CatpRT; a thoracic outlet evaluat by Dr.
Mark Ombrellaro, M.D.and a psychiatric evaluation by Dr. C. Donald Williams,
M.D. ECF No. 251, Ex. A-C. All of the records were dated after the ALJ’s
decision on January 22, 2018.

1. Plaintiff's mental health complaints are not material and Plaintiff

fails to showgood cause for not providing the evidence sooner.
Both the transcripts of the hearing and the record lack evidence of

potentiallydisabling mental health problems at or before the ALJ’s hednruas

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~10
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ruling, the ALJ specifically noted, “At the hearing, the claimant denied having a

mental health issues. Consistent with his testimony, the medical evidence does

ny

5 Not

document any diagnosis of mental impairment from an acceptable medical scofre.

Accordingly, the record does not establish any medically determinegital
impairment.”AR 38. Plaintiff denied any mental health issues when askedtly
during the hearing. AR 67. ®only mention of potential mental health issues
during the hearingvasdepressioras apossibleside effect to medicine, but the
iIssue was never expounded upon. AR 68. Thesenegandication the depression
was considered severe or disablilty Therecords of Dr. Robonoted“a history
of depression since 2012,” bditd not indicate Plaintiff received any treatment at
any time for depressioAR 356-58. Moreover,Dr. Robon only treated Plaintiff
for physical issues with his right upper extremity, not psychiatric iskles.

“An ALJ cannot be responsible for diagnosing a problem that a claimant
decides not to pursueMayes 276 F.3d at 26Flaintiff’'s mental health was never
brought up as a problem urditter thehearing.As in Mayes Plaintiff's
“arguments would be more persuasive if [his mental health] had indeed been a
issue in the ALJ Hearing, even though not diagnosed until lateat 462.

Also asin Mayes there is no explanation of why the Plaintiff did not seek g
could not have obtained a mental health evadoairior to the hearingsee idat

463. (“If Mayes’ back problems were disabling, she should have sought a

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~11
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diagnosis of or treatment for her back problems earlidrPlaintiff's mental

health had been a potentially disabling factor, he should have sought treatmen
the record is clear that he had regular contact with physidtanther, when

directly asked about his disabling impairmeait$he hearingPlaintiff stated he

was only alleging those with his right upper extren®tiR 67.In sum, neither
Plaintiff nor the record ever indicated that his mental health was a disabling fag
prior to or at the ALJ hearing, which was focused exclusively on hisupgdr
extremityimpairments.

Plaintiff fails to show these mental health records are material or to provi
good cause for not presenting them sooner. The Court does not find an error ir
final decision of the Commissioner based on these mental health records.

2. The newmedical evidencepertaining to Plaintiff's right upper
extremity symptomsis not material because there is not a reasonable
possibility that the new evidence would have changed the outcome of
the case.

Plaintiff alsofails to demonstrate that the new evidereggarding his right
upper extremity is material. The ALJ already accounted for significant limitatior
with the right upper extremity in his residual functional capacity analysis, AR 3
and the remaining information on pain is subjective and may be properly

discounted if the claimant is found to have limiteedtbility. SeeTommasetti v.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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Astrue 533 F.3d 1035 (9th Cir. 2008T.he ALJ'sproperly explained his decision
to question the credibility of Plaintiff. AR 343.

Further, the residual functional capacity determined by the ALJ is
appropriate in light oPlaintiff's limitations, andhe hypothetical posed to the
vocational expert was not incompletde residual functional capacity
appropriately accounted for Plaintiff’'s right upper extreritytations.AR 39-43.

In fact,someof the new evidence actually supports the ALJ’s finding that Plainti
Is capable of light workSee infrgp. 19.

For these reasons, the Court finds no error with the final decision of the
Commissioner, even in light of the new medical evidence related to Plaintiff's ri
upper extemity.

a. The new medical evidence would not alter the assessment of
Plaintiff's credibility.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is credifl@nmasetti533 F.3dat
1039.First, the claimant must produce objective medical evidence of an underly
impairment or impairments that could reasonably be expected to produce som;d
degree of the symptoms allegdd. Second, if the claimant meets this threshold,

and there is no afinative evidence suggesting malingering, “the ALJ can reject

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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the claimant’s tdemony about the severity of [hisymptoms only by offering
specific, clearand convincing reasons for doing sad.

In weighing a claimant's credibility, the ALJ may calesi many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activiti€aiolen v. ChateB0 F.3d 1273,
1284 (9th Cir.1996)When evidence reasonably supports either confirming or
reversing the ALJ's decision, the Coumndy not substitutés judgment for that of
the ALJ.Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir.1999).

ALJ Morris determined that Plaintiff’'s “medically determinable impairment
could reasonably be expected to cause some of the alleged sympton38” AR
However, the ALJ also found that Claimant’s statements regattakigniting
effects are not entirely credibliel. The ALJ cited multiple specifjclear, and
convincingreasons for the decision that Plaintiff's statements regarding his
symptomswere noftfully credible. AR 39-43.

The Court does not find that the ALJ erred in determining Plaintiff's

subjective complaints and alleged limitations were not fudissuasiveEven if the

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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new medical evidence would be added in, the ALJ’s reasoning for Plaintiff's
credibility determination remain valid for the reasons below.

I. Plaintiff's gap in treatment

Plaintiff was injured in a wix-related accident in September 208®R 276,
ard his alleged onset date of disability was in November 2010. ARTH@2ALJ
noted in his decision that “despite allegations of debilitating symptoms, the rect
does not document any subsequent medical evaluation for the alleged right up

extremity symptoms until October 2011, almost one year after the alleged onse

date of disability.” AR 40. Moreover, the date of injury was over one year prior {

the alleged onset date. AR 192, 276.

A claimant’s statements may be less credible when treatment is inconsis
with the level of complaints or a claimant is not following treatment prescribed
without good reasomMolina v. Astrue674 F.3d 1104, 1114 (9th Cir. 2012)
Plaintiff offers no reasons for the delay in treatment, yet he states that his pain

chronic and debilitating. In his Reply, Plaintiff states he “may simply have lacke

insurance coverage.” ECF No. 28 at 6. This type of conjecture is unhelpful. The

are numerous reasons tinayaccount for the treatment gap, hiltere is nothing
offeredto demonstratéhat the ALJshould not havesed this treatment gap as one

of the factors taleterminePlaintiff was less than fully credible.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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. Inconsistency between the medical record andi&ntiff's
testimony
When Plaintiff was finally treated in October 2011 by Dr. Mary Pellicer,
M.D., the record demonstrates that he did have some swelling and decreased
of motion, but his pain level was noted as only a 3 or 4 out of 10. ARTB@s

not consistent with the debilitating pain Plaintiff asserts. In addibonPellicer

range

noted in this visit that Plaintiff had no restrictions standing, walking, or sitting, and

his restrictions were limited only to that he should not carry or lift with his right
hand! AR 306. The ALJ determined that this visit, the first aftedémgthy gap in
treatment, did not corroborate Plaintifélegationof debilitating symptoms since
November 2010. AR 40.

The ALJ also cited tsubsequent medical recottiat did not corroborate
Plaintiff's allegations of debilitating symptoms. AR-4Q. The records of Dr.
Robon, Plaintiff's orthopedic surgeon, indicate problems with his ugpéer
extremity AR 357377, but improvement following carpal tunnel and cubital
tunnel release surgery in April 2012. AR 38@5. Physical therapy records for thig
period support the ALJ’s conclusion that Plaintiff was improving. AR 333.
I

I

1 This is consistent with the residual functional capacity assigned to
Plaintiff. AR 39.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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li.  Plaintiff's daily activities

Also important tahe ALJin determiningPlaintiff's credibility was the level
of independence Plaintiff demonstrated in his dadivities AR 41. The ALJ
stated that Plaintiff “reported a level of functioning that exceeds what one woul
expect from an individual with the extent of the claimant’s allegyedptoms.”d.
The ALJ pointed to Plaintiff's ability to perform sed&re activities and household
chores, such as laundry and loading and unloading the dishwiash&R 241
242, 302.

In addition, Plaintiff appears to enjoy a variety of recreationisHble to
play with his childrenattend their school functionsalk his dog, and go fishing
and boating. AR61-62,302. The ALJ took particular noté Plaintiff's ability to
fish for trout as inconsistent with Plaintiff's allegélel of impairmentAR 41,
60-61.

While one does not need to be “utterly incapacitated” to be eligible for
benefits,see Fair v. BowerB85 F.2d 597, 603 (9th Cir. 198#)erecord,
including Plaintiff’'s own testimony, regarding ldaily and recreational activities

supportthe ALJ’s determination regarding his credibility.

Iv.  Plaintiff's testimony regarding his ability to work
The ALJ also limited Plaintiff's credibilitgue tohistestimony regarding

his ability to work. Plaintiff testified that his debilitating symptoms lrega

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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following the work injury, AR 58, but his onset of disabling symptoms was not
until he was laid off in November 2010. AR 192. Plaintiff admitted that he was |
laid off because of his injury, but because there “wasn’t enough volume of worl

keep a transmission mechanic around.” AR. 58. He confirmed that hehawad

continuel to do the work, had he not been laid off for economic reasons. AR 59|

The ALJ found this testimony to undermine the Plaintiff's credibility regarding th
level of his symptoms. R 412
b. The ALJ took into account the Plaintiff's limitations when
assessing his residual functional capacignd therefore did not
present an incomplete hypothetical to the vocational expert
When determining Plaintiff's residual functional capacity, the ALJ took int
account the medical evidence that demonstrates limitations with Plaintiff's right
upper extremityAR 3942. The residual functional capacity is limited to light
work, and it spatically states Plaintiff “is unable to perform jobs requiring the us
of the right upper extremity...” AR 39his was included in the hypothetical
presented to the vocational exp@itte jobs in the national economy thadre

determined for Plaintiff werall in the categories of “light” or “sedentarnAR 44.

2 Further, Plaintiff acknowledged in his testimony that he was receiving
unemployment , which corroborates the ALJ's determination that Plaintiff was
not as limited as he claimed. AR 55. This act of holding himself out as

available to work implies he is able to work, despite his allegations of

debilitating pain. See Copel and v. Bowen, 861 F.2d 536, 542 (9th Cir. 1988)

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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The inclusion of the new medical evidence would not alter the residual
functional capacity. The new medical evidence (excepting the mental health
diagnoses, which was addressed previquslg suprg. 10-12) supports light
work with a bar on use of the right upper extremityfact, the notes for Dr.
Robon and MrCaton(his physical therapisgctually support this finding.

The February 2018:cords of Dr. Robon, Plaintiff’s treating physician,
indicate improvement. ECF No. 25 Ex. A, p. 2. Dr. Robon stated, “his position
Is dramatically improved however he is still ‘sensitivéd’ In his ruling, the ALJ
gave significant weight to Dr. Roboresrlier medicabpinion. AR 42. The ALJ
noted thepatern of progress reported by Dr. Robon. 363-366. Theolder notes
even specifiedhat Dr. Robon expected the Claimant would return to work, and
encouraged light dutyd. Nothing in these new notes contradict this previous
assertion by the doctor, and they support the overall pattern of imprové&i@ént
No. 251, Ex. A, p. 2.

Also in February 2013, physical therapist Lee Caton stated that Plaintiff's

current physical capabilities included work “performed at the light work categor

with bilateral handise and medium work category with isolated left hand only us

during the evaluation on a ftiime basis...” ECF No. 23, Ex. A, p. 4. Whilevir.
Catonacknowledges that Plaintiff cannot work as a diesel mechanic, the ALJ

already found that Plaintiff was upla to perform thigpreviouswork. AR 43.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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Plaintiff offers treatment notes from Dr. Ombrellaro that diagnose him wit

h

thoracic outlet compression; however, there is no statement that these limitations

would prevent light work, particularly if the light wodid not include use of the
right upper extremity. ECF No. 21, Ex. C.In light on the contemporaneous
recommendations from his physician and his physical therapist that he can per
light work, the Court does not find that there is a reasonable pibgdibat the
diagnosis of thoracic outlet compression by Dr. Ombrellaro would alter the ALJ
ruling. ECF No. 251, Ex. C, p. 4.

The ALJ did not dispute that Plaintiff has limitations with his right upper
extremty, and he accounted for these in his calculation of Plaintiff’s residual
functional capacity. AR 39. Further, the allegations that his chronic pain from th
right upper extremityare disabling were appropriately limited by the ALJ’s
findings regarding the Plaintiff's credibilithee suprg. 13-18. Plaintiff fails to
demonstrate how this new medical evidence would have a reaspoabikeility of
changing the ALJ findings on the residual functional capacity or Plaintiff's
credibility.

B. The ALJ did not err by failing to consider the side effecd of gabapentin
on Plaintiff.

Without objective medical evidence that a medication’s side effects are

limiting to a claimant, an ALJ must evaluate the subjective complaints by doing
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standard credibility evaluatio®eeThomas v. Barnharf78 F.3d 947, 960 (9th
Cir. 2002).Plaintiff's allegations about the side effects of gabapentin are based
entirelyon his subjective complaints. (These includegations that the
medication takes his pain from an “11” to a “7” and that the medicatih lneu
usedin conjunction with a heating pad. ECF 24 at 10.) As discussed previously
the ALJ did not err in his assessment of Plaintiff's credibifiye suprg. 13183
Thus, there is no error regarding the alleged side effects of gabapentin.
VIII. Conclusion

Based on the foregoing, the Court finds the Commissioner’s decision is f

of legal error and supported by substantial evidence. Therefore, Defendant’s

Motion for Summary Judgment is granted.

Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summary JudgmeiCF No. 24, is DENIED.

2. Defendant’'s Motion for Summary Judgmdfi©,F No. 27, is
GRANTED.

3. The District Court Executive is directed to enter judgment in favor of
Defendant and against Plaintiff.
Il
3 Technically, Plaintiff does not actually speak to side effects in his

briefing. Rather, he discusses the length of time it takes for the gabapentin
to work, and the need for a heating pad. Nevertheless, this is strictly based
on subjective information, and the ALJ offered sufficient reasons for
limiting Plaintiff's credibility.
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IT IS SO ORDERED. The District Court Executive is directed to enter this
Order, forward copies to counsel aridse the file

DATED this 31st day of December, 2015.

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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