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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

HEATHER WILSON

Plaintiff, No. 1:14CV-03174RHW

. DR SR BANTIEFS
CAROLYNW. COLVIN, JUDGMENT AND REMANDING
Acting Commissioner of Social FOR ADDITIONAL PRO CEEDINGS
Security,

Defendant.

Before the Court are the parties’ crasetions for summary judgmergCF
Nos. 13, 15 D. James Tree represents Heather WilsBtaintiff” or “Claimant”)
and Special Assistant United States Attor@ayherine Escobaepresents

Defendant Commissioner of Social Security (the “Commissioner”). Plaintiff

brings this action seeking judicial review, pursuant to 42 U.S.C. § 405(g), of the

Commissioner’sinal decision, which denied happlication for Disability
Insurance Bnefits (“DIB”) and Supplemental Security Income (“SSityder
Titles Il and XVI, respectivelyof the Social Security Act, 42 U.S.C 8§ 4034
and 13811383F Having reviewedhe administrative record and briefs filed by

the parties, the Court is now fully informeBor the reasons set forth below, the
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Court grantsin part,Plaintiff's Motion for Summary Judgment, remands for
additional proceedingsnd directs entry of juagent in favor of Plaintiff.
l. Jurisdiction

Plaintiff filed applicatiors for DIB payments on May 3, 2011, and SSI
paymenton August 5, 2011, alleging onset of disability on October 1, 2008. Tr.
191-97, 198204. Plaintiff's applicatios wereinitially denied on August 292011,
Tr. 7598, and orreconsideration on December, 2011, T. 99124 Plaintiff
requestd ahearingbefore an Administrative Law Judge February 15, 2012.
Tr. 146147. On February 13, 2018dministrative Law Judge (“ALJ”) Laura
Valenteheld a hearingn Seattle, Washington. Tr. 3Bt. On April 12, 2013the
ALJ issued a decision finding Plaintiff ineligible for both DIB and §&ments.
Tr. 1424. The Appeals Council denied Plaintiff's request for review on
September 19, 2@, Tr. 15, making the ALJ’s ruling the “final decision” of the
Commissioner. Plaintiff timely filed the present action challenging the denial of
benefits, and accordingly, Plaintiff's claims are properly before this Court pursu
to 42 U.S.C. § 405(9).

II.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable physical or

mental impairment which can be expected to resueath or which has lasted or
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can be expected to last for a continuous period of not less than twelve moiZhs.
U.S.C. 88 423(d)(1)(A) &382c(a)(3)(A). A claimant shall be determined to be
under a disability only if his or her impairments are of such severity that the
claimant is not only unable to perform previous work, but cannot, considering
claimant's age, education and work experience, engage in any other substantiz
gainful work which exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act. 20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(@nsburry v.

Barnhart, 468 F.3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engaged in “substant
gainful activity.” 20 C.F.R. 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental atiégidone or usually done
for profit. 20 C.F.R. 88 404.1572 & 416.972. If the claimant is engaged in
substantial activity, he or she is not entitled to disability benefits. 20 C.F.R. 88§

404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

=

ial

Steptwo asks whether the claimant has a severe impairment, or combination

of impairments, that significantly limits the claimant’s physical or mental ability

do basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). A severe
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impairment is one thdasted or is expected to last for at least twelve months, an
must be proven by reference to objective medical evidence. 20 C.F.R. 88
404.150809 & 416.90809. If the claimant does not have a severe impairment,
combination of impairments, the disatyilclaim is denied, and no further
evaluative steps are required. Otherwise, the evaluation proceeds to the third
Step three involves a determination of whether any of the claimant’s sevg
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to preclude substantial gainful activit

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:;

20 C.F.R. 8 404 Subpt. P. App. 1 (“the Listings”). If the impairment meets or
equals one of the listed impairments, the claimap&ise disabled and qualifies
for benefits. Id. If the claimant is noper se disabled, the evaluation proceeds to
the fourth step.

Step four examines whether the claimant’s residual fumakticapacity
enables the claimant to perform past relevant work. 20 C.F.R. 88 404.120(e)
& 416.920(e)(f). If the claimant can still perform past relevant work, then the
claimant is not entitled to disability benefits and the inquiry ends thdrdf the
claimant cannot perform past relevant work, the ALJ must proceed to step five

Step five shifts the burden to the Commissioner to prove that the claiman

able to perform other work in the national economy, taking into account the

ORDER GRANTING PLAINTIFF’'S MOTION FOR SUMMARY
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claimant’s age, education, anerk experience See 20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) suclovk exists in “significant numbers in the
national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(d&;an v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissione3axial
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(
limited, and the Commissioner's decision will be disturbed “only if it is not
supported by substantial evidence or is based on legal eHdt.V. Astrue, 698
F.3d1144, 11589 (9th Cir. 2012) (citing 8 405(g)). Substantial evidence mean
“more than a mere scintilla but less than a preponderance; it is such relevant
evidence as a reasonable mind might accept as adequate to support a conclus
Sandgathe v. Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrews v.
Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995)) (internal quotation marks omitted),
In determining whether the Commissioner’s findings are supported by substant
evidence, “a reviewing court must consider the entire record as a whole and m

not affirm simply by isolating a specific quantum of supporting evidence.”
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Robbins v. Soc. Sec. Admin., 466 F.3d 880, 882 (9th Cir. 2006) (quotiagmmock
v. Bowen, 879 F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALIJMatney v. Sullivan, 981 F.2d 1016, 1019 (9th Cir.
1992). If the evidence in the record “is susceptible to more than one rational
interpretation, [theourt] must uphold the ALJ's findings if they are supported by
inferences reasonably drawn from the recoldblina v. Astrue, 674 F.3d 1104,
1111 (9th Cir. 2012)see also Thomas v. Barnhart, 278 F.3d 947, 954 (9(ir.
2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decision, the conclusion must be upheld”). Moreo)
a district court “may not reverse an ALJ's decision on account of an error that i
harmless.’Molina, 674 F.3d at 1111. Aarror is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatidd.’at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisiorghinseki v. Sanders, 556 U.S. 96, 409-10 (2009).

IV. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized her@laintiff was born on October 21, 1975, and
was 37 yearsld on the date of the hearing. Tr. 33. Plaimdmpleted high

school and attended two years of collefe 65 224, and has worked as an
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accaunting clerk, child monitor, job clerk, general officer cleskipping clerk, and
order clerk. Tr. 65.Plaintiff allegesshe is unable to work due to significant pain

in her neck and baclknd pain and swelling affecting all of her joints, testifying tg

pain that radiates throughout her body and regular numbness in her extremities.

Tr. 61
V. The ALJ’s Findings

The ALJ determined that Plaintiff was not disabled under the Social SecU
Act and denied happlicatiors for SSI andDIB benefits Tr. 1424,

At step one the ALJ found that the Plaintiff had not engaged in substantid
ganful activity since October 1, 200&e date on whickhe alleges onset of her
disability. Tr. 16.

At step two, the ALJ found Plaintiff had the following severe impagnts:
fibromyalgia, possible lupus, degenerative disc disease of the cervicahaval lu
spine, osteoarthritis of the right knee, obesity, and “status post surgeries.” Tr. 1

At step three the ALJ found that Plaintiff did not have an impairment or
combination of impairments that meets or medically equals the severity of one
the lised impairments in 20 C.F.R. 8§84} Subpt. P, App. 1. Tr. XZiting
404.1520(d), 404.1525, and 404.1526).

At step four, the ALJ found Plaintiff had the rekial functional capacityo

perform sedentary work with the caveat that “she can lift and t@rpounds

ORDER GRANTING PLAINTIFF’'S MOTION FOR SUMMARY
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occasionally and less than 10 pounds frequently.” Tr. 17 The ALJ also found {
Plaintiff can stand and walk for a total of two hours and sit for a total of six houl
in an eight hour workdayTr. 17. In addition to a restriction to sedentary work,
the ALJ found that Plaintiff can frequently balance and occasionally climb ramg
and stairs, and stoop, kneel, crouch, and crawl, but must avoid climbing ladder
ropes, and scaffolds; concentrated exposure to hazards such as heights and
dangerous moving machinery; and concentrated exposure to extremd helat.
Vocational expert Kimberly Mulliax testified at the hearing that an individual
with the residual functional capacity assessed by ALJ Valente could perform
Plaintiff’'s past relevant work as an account clerk and an order clerk. Tr. 65.

At step five the ALJ found in the alternative, after considering age,
education, work experience, and residual functional capacity, that Plaintiff is
capable of making a successful adjustment to other work that exists in significg
numbersn the national economy. Tr. 231

VI. Issues for Review

Plaintiff argues that the Commissioner’s decision is not free of legal error
and not supported by substantial evidence. ECF No. 13 at 2. Specifically, Plail
contendghat the ALJ erred by (1) improperly according “limit@dight” to the
opiniors of treatingphysiciars Jane ParkM.D., and Stephen P. Roes|&t.D.; (2)

failing to provide legally adequate reasons for rejedalantiff's testmony with
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respect to the intensity, persistence, and limiting effebeoimpairments as not
entirely credible; and (3) improperly assessing Plaintiff's residual functional
capacityresulting in dinding that Plaintiff can perforrhoth herpast relevan
work and other jobs existing in significant numbers in the national economy. E
No. 13 at 13
VII. Discussion

A.  The ALJ Properly Discounted Plaintiff's Testimony Concerning her

own Limit ations as not Entirely Credible

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective pain or symptoms is credifdeimasetti v.
Astrue, 533 F.3d 1035, 1039 (9th Cir. 2008). First, the claimant must produce
objective medical evidence ah underlying impairment or impairments that coulc
reasonably be expected to produce some degree of the symptoms dlieged.
Second, if the claimant meets this threshold, and there is no affirmative eviden
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity of her symptoms only by offering specific, clear and convincing reason
for doing so.” Id.

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman

reputation for lying, prior inconsistent statements concerning the symptoms, ar
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other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment @lkow a prescribed course of
treatment; and (3) the claimant's daily activitie3riolen v. Chater, 80 F.3d 1273,
1284 (9th Cir.1996).

The ALJ found that the claimant’s medically determinable impairments
could reasonably be expected to cause some of the alleged symptoms, but thg
claimant’s statements concerning the intensity, persistence, anddjmitects of
these symptoms weret entirely credible Tr. 18. Plaintiff testified that she could
sit for fifteen to twenty minutes and stand for ofifieen minutes at one time. Tr.
47-48. Plaintiff testifiedurtherthat shenad difficulty lifting, Tr. 46,would need
to rest for fifteen to twenty minutes after stargliTr. 48, andvould miss four to
six days of work per monthecause of lupus oibfromyalgia “flare ups Tr. 62.

Plaintiff argues that the ALJ failed to provide legabequateeasons for
finding that Plaintiff’'s account of her own limitations was not entirely credible.
ECF No. 13 at 280. Contrary to Plaintiff's arguments, however, the ALJ
providedseveral legally sufficient reasons for discounting Plaintiff's account of
her own limitations, each of which is supported by substantial evidence in the
record.

\\

\\
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1.  Activities During the Period of Disability

As the Commissionarotes ECF No.15 at 8the ALJ discussed a number
of activitieswhich were inconsistent with Plaintiffaccountof her own
limitations. Tr. 1819. First, although Plaintiff testified that she had difficulty
lifting, Tr. 46, Plaintiff reported that shveas working as a childcare provider
throughout much of the period of disabilitir. 39-40, 215244, & 601 In a work
history report dated August 24, 2011, Plaintiff indicated thapstvded
childcare services includingathing, cooking, cleaning, gpping bottles, changing
diapers, running errands, and picking up kids. Tr. 2d4hat same work history
report,sheindicated that was able to lift and caeargmall child off and on
throughout the day. Tr. 244.

Plaintiff gives varying accounts of the frequency and duration of her
childcare activitiesn 2009, ranging from as much as four days per week for fouf
to six hours per day, Tr. 244, to as little twelve hours per month, Tr. 215.
Regardless of the frequency and duration of these activities, however, Paintiff’
ability to lift even very small children to batlnd change thewn a regular basis
undermines her assertion that she has significant difficulty liftiMgreover, the
record reflects that as redgnasOctober of 2011, Platiff was caring for a tweo
yearold boy ona daily basis. Tr. 601. Contrary to Plaintiff's complaints that

theseactivities are not inconsistent with her testimony that she has difficulty usi
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her hands, ECF No. 13 at 26, faet that Plaintiff was able to bathcook, and
clean for a small child for several hours at a tcoetravensherclaims that
difficulty using her hands contributes to an inability to work

Plaintiff also contends that the activities cited by the AleJrent
inconsistent with Plaintiff's testimony that she could only sit and stand for brief
periods of time. ECF No. 13 at 26. Despite her claims that she could only star
for fifteen minuteshowever, records from 2009 indicate tRéintiff was walking
two miles per day for exercise. Tr. 336. Moreover, notwithstanding Plaintiff's
claim that she could sit for a maximum of twenty minutes at one time, she was
to travel significant distancésom her residence in Yakima, Washington. Plaintif
travekd to Portland in August of 2009, Tr. 386, and again in September of 201
Tr. 589, New Orleans in November of 2011, Tr. 48&]Jto the beach for a family
reunion, Tr. 57. Plaintiff also took annual trips to Lake Roosevelt, most recentl
during the sumnry of 2011, Tr. 5667, and commuted to Seattle for medical
appointments. Tr. 732. Plaintiff's testimony at the hearing indicated that Lake

Roosevelt is approximately a febour drive from Plaintiff's residence, Tr. &7,

and that the drive to the family reunion was two and a half to three hours, Tr. 5.

This length of trip is clearly inconsistent with an inability to sitrifmre than

twenty minutes at ame.
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Although Plaintiff argues that the ALJ disregarded her testimony that she
has good and bathys, Tr. 62, the extensive activities in which Plaintiff engaged
are inconsistenwith her most positive assessment of her own functioning.
Plaintiff testified that even on a good day, sbald onlysit or stand for, at most,
twenty minutesat a time.Tr. 48 Plaintiff provides no explanatiphowever for
how she was able to travel to New Orleans, take long car trips, or walk two mil
per day given her assessment that, on a good day, shmale to sit or stand for
even a small fraction of the tinitetakes to engage in these activitiés light of
Plaintiff's extensiveactivities during the period of disability, the ALJ reasonably
concluded that Plaintiff's level of activity was inconsistent with her allegations
concerning théntensity, persistence, and limiting effeofsher impairments.

2. Lupus and Fibromyalgia Diagnoses

The ALJ also noted th#lhe medical evidence does not substantiate
Plaintiff's allegations concerning the extent of her limitations. Tr.\1&h
respect to Plaintiff's fiboromyalgia and lupus, the ALJ pointed out that the recoro
does not reflect significant change in either of these diagtiosesould
precipitate a decline in Plaintiff's functional abilityd. Prior to Plaintiff’s
October 1, 2008 onset date, records indithat Plaintifivas“doing fairly well”
with stable symptoms including mild polyarthralgia and approximately thirty

minutes of stiffness in the morning. Tr. 317, 320, & 323. A treatment note fron
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Yong Zhu M.D. dated April8, 2008, indicates that Plaintiff presented with mild
lupus including persistent polyarthralgia and very minimal morning stiffness, by
was otherwise doing fine. Tr. 321.

Records from after Plaintiff's alleged onset date reveal little, if any, declin

in Plaintiff's condition. On December 2, 2008, Jun Lu M.D. noted that Plaintiff's

symptoms included nothing more than morning stiffness and tenderness to

palpation in her hands, ankles, and shoulder. Tr. 329. Dr. Lu also indicated thiat

Plaintiff's lupus diagnosis was questionagleen her “serologies.’ld. Records
from Marchof 2009 indicate that Plaintiff was doing very well overall, despite
occasional redness aagelling in her hands and toes. In June of 2009, despite
Plaintiff's reports of “allover body pain” and positivienderness at fiboromyalgia
tender points, there was no synovitis, swellmgerythema. Tr. 334. In
September, Plaintiff still complained Gdverall body pain” but reported that she
was still able walk two miles per day. Tr. 336.

Treatment notes from January of 2010 indicate that although Plaintiff
reported some decreased energy, her sympi@restable and her lupus was
“well controlled.” Tr. 338. Evaluations by Jane Park M.D. on September 13,
2011, Tr. 101317, February 7, 2012, Tr. 102 and July 24, 2014r. 102327,
again questioed whether Plaintiffactually sufferedrom lupus, and indicate that at

worstthat her lupus was “quiescent,” Tr. 1018. her most recent evaluation at
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the University of Washington Medical CentBr, Park indicatd that Plaintiff's
grip was normal, and that she exhibited only mild soft tissue swelling in her har
Tr. 1024. The consistency of Plaintiff's fibromyalgia and lupus symptuootis
before and after her alleged onset det@akender claimghat she becae
disabled on October 1, 2008

Although Plaintiff is correct that the record also contaiosieevidence
regarding her lupus and fibromyalgia diagndbed is consistent with her

symptom testimony, the Court cannot substitute its judgment for the AEEs.

Matney, 981 F.2d at 1019. Where, as here, the evidence is susceptible to more

than one rational interpretation, one of which supports the ALJ’s conclusion, th
ALJ’s conclusion must be uphelé&ee Thomas, 278 F.3d at 954.
3. Inconsistent Statements

In addition to the inconsistencies between the Plaintiff's treatment record

nds.

14

[92)

and activities on the one hand, and Plaintiff’'s testimony on the other, the ALJ allso

pointed to Plaintiff's inconsistent statements regarding the extent of her work
activity during he alleged period of disability. Tr. 21.

In particular, the ALJ noted several inconsistencies concerning Plaintiff's
account of her work activity as a childcare provider. Plaintiff testified at the
hearing that she worked as a saifiployed babysitr for “a six-month time

period; Tr. 39, but inan August 24, 201lwork history report Plaintiff indicated

ORDER GRANTING PLAINTIFF’'S MOTION FOR SUMMARY
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that she was a degreproviderfrom January of 2009 until December of 2008
244. Although, Plaintiffs testimony suggested thstie did little moe than change
diapers and provide snacks, 40, thesame 2011 work history report indicated
that her tasks included bathing, prepping bottles, changing diapers, cooking,
cleaning, picking up kids, and running errands, Tr. 244.

In addition, the ALJ poited to discrepancies between Plaintiff's accounts ¢
the extent and duration of her childcare activities during the period of disability.
AlthoughPlaintiff initially reported that she provided childcare for a couple of
days per month with approximately twelve hours of monthly work activity
215, shesubsequently related that she did so four days a feeddur to six hours
per day, Tr. 244Moreover, Plaintiff claimed at the hearing that she did not work
after 2009, but medical records from 2011 indicate that she reported caring for
two-yearold boy on a daily basis.

In light of thesanconsistent statementhe ALJ’s conclusion that the
“inconsistencies surrouimd) [Plaintiff’'s] work activity reduce her overall
credibility” is entirely reasonableSee Tonapetyan v. Halter, 242 F.3d 1144, 1148
(9th Cir. 2001) (“In assessing the claimant’s credibility, the ALJ may use ording
technique®f credibility evaluation, such as considering the claimant’s reputatio
for truthfulness and any inconsistent statements in her testimony.”) (internal

quotation marks omitted¥ee also Thomasv. Barnhart, 278 F.3d 947, 959 {<Cir.
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2002) (holding that dack of candor” regarding drug and alcohol abuse was
relevant to the credibility of the claimant’s allegations concerning her physical
pain).

In short the discrepancy between Plaintiff's level of activity and her accou
of her own limitationsthe lackof noticeable decline in Plaintiff's lupus and
fibromyalgia diagnosearoundthe alleged onset date, and Plaintiff's inconsistent
statementsegarding the extent and duration of her childcare serverekershe
ALJ’'s adverse credibility findingppropriate Although standing alone eac
these justifications might be insufficienthen considered together they constitutg
the requisite “clear and convincing” reasons required to find that a Rlamag not
entirely credible See Rogal v. Colvin, 590 F. App’x 667, 670 (9th Cir. 2014)
(holding that the appellant’s return to work shortly after his first car crash,
although not dispositive, was sufficient to support the ALJ’s finding that he was
not credible when considered in conjunction with evidence that both his activiti
and his course of treatment were inconsistent with his alleged limitations).

B.  The Opinions of Dr. Park and Dr. Roesler

As an initial matter, Plaintiff contends that the ALJ erred by failing to accq
“controlling weight”to the opinions oDr. Parkand Dr. Roesler. ECF No. 13 at
16-19. Pursuant to SSR 9%, 1996 WL 374188 (1996)[i]'f a treating source’s

medical opinion is welsupported and not inconsistent with the other substantial
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evidence in the case record, it must be given controlling weight; i.e., it must be
adopted.” Here, as discussed in greater detail baslminfra pp.19-24, the
limitations assessed by Dr. Pate inconsistent witRlaintiff's treatmentistory

and account of her own activities during the period of disabilsynilarly, the

limitations assessed by Dr. Roesler conflict, to a degree, with Plaintiff's testimony

regarding the extent of her own limitatiorSee infra p. 27. Moreover, non
examinirg physician Guthrie Turner, M.D. supplied an opinion that reflects
significantly less limitation than assessed by Dr. Radk Dr. Roesler Tr. 10709,
11921. Becausénhe opinions of Dr. Park and Dr. Roesler ‘aneonsistent with
other substantial evahce in the case record,” the ALJ did not emeifusingto
accord thenmcontrolling weight. See SSR 962p, 1996 WL 374188 (1996).

Plaintiff alsoclaims that the ALJ failed to set forth adequate reasons for
accordingimited weight to Dr. Park’s and Dr. Roesler’s opinipasd that in any
case, the ALJ’s conclusion is not supported by substantial evid&fZieé No. 13
at19-24.

The Ninth Circuit has distinguished between three classes of physitians
defining the weight to be given to their opinions: (1) treating physicians, who
actually treat the claimant; (2) examining physicians, who examine but do not t
the claimant; and (3) neexamining physicians, who neither treat nor examine th

claimant. Lester v. Chater, 81 F.3d 821, 830 (9th Cir. 1995). A treating
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physician’s opinion is given the most weight, followed by an examining physiciz
and then by a neaxamining physicianld. at 803831. In the absence of a
contrary opinion, a treatingr examining physician’s opinion may not be rejected
unless “clear and convincing” reasons are providddat 830. If contradicted, a
treating or examining doctor’s opinion can be discounted for “specific and
legitimate reasons that are supported by substantial evidence in the rédoad.”
830-31. The controverting opinion of a nemamining physician, however, does
not by itself constitute substantial evidence justifying the rejection of a treating
examining physician’s opinionld. at 831.

1. The ALJ Properly Accorded Limited Weight to Dr. Park’s

Opinion

Dr. Park prepared two medical source statements in Jaoli20y 3
providing opinions regardinglaintiff's work-related physical limitationarising
from her lupus and fibromyalgia diagnosés. 93644. Dr. Park opinedha
Plaintiff could walk forone block without resgnd could only sit for fifteen

minutesand stand for fifteen to twenty minutatsone time.Tr. 938. Dr. Park

opined further that Plaintiff could stand for less than two hours and could only $

for approximately two hours total in an eigidur workday.ld. As indicated by
vocatbnal expert testimony, these limitations alone would preclude Plaintiff's fu

time employment. Tr. 69Dr. Parkalsoassessed a numbedraalditionalwork-
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related limitationsach of whichaccording to vocational expert testimoiiy, 68
69, would preclude all employment: (1) limitations on handling, grasping, and f
manipulation to less than 5% of the workday, Tr. 939; (2) Plaintitflavbe “off
task” approximately 25% of the day, Tr. 940; and (3) Plaintiff would miss
approximately four days of work per month, Tr. 940.

In according “limited weight” to Dr. Park’s opinion, ALJ Valente reasons that
(1) Dr. Park saw Plaintiff on “only four occasions between September 2011 ang
January 2013,” (2) Dr. Park’s treatment records are inconsistentevithpinion
regarding the severity of Plaintifflsnitations, (3) the limitations assessed by Dr.
Park in her pinion are inconsistent with Plaintiff's testimony concerning her owr
activities, and (4) Dr. Park’s assessments of Plaintiff's limitations are based on
Plaintiff’'s selfreports which the ALJ found to be “not entirely credible.” Tr. 18,
21-22.

Plaintiff contends that in reaching this conclusion the ALJ “mischaracterized
the record” by cherrpicking evidence supporting a finding of nondisability and
thus, faiedto properly evaluate the record as a whole. ECF No. 13 at 19. Plain
argues that the ALJistegarded extensive treatment records from Dr. Park, whic
document Plaintiff's severe symptoms, in an attempt to minimize Plaintiff's

limitations. Id. at 20. Plaintiff's argument is unavailing, however, because the
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ALJ providedthe requisitespecific and legitimate reasons for discounting her
opinion, each of which is supported by substantial evidence in the record.
To begin, Dr. Park’s treatment records reveal relatively mild assessments of
Plaintiff’'s conditionthat belie the significarimitations described in her opinion.
Although Dr. Park does note some siigsue swelling in Plaintiff’'s handsy.
1019,1024,Dr. Park’s treatment notésdicate that Plaintiftonsistentlyhad “no
synovitis” in her extremities, Tr. 598, 1019, & 1024d that she is not suffering
from carpel tunnel syndrome despite a positive Tinel's sign, Tr..1@2&ddition
Dr. Park’s notation that Plaintiff had normal grip strength 1024 stands in stark
contrastto her opinion that Plaintiffhould bdimited to handling, grasping, and
fine manipulation less than 5% of the workday. 939. Dr. Park’s treatment
notes also indicate on several occasions that, contrary to her opinion that Rain
lupus contributed tsignificant limitations, there was mbjective evidence
corroborating a lupus diagnosis. %88, Tr. 1019, & 1024 Given the relatively
benign assessment of Plaintiff's condition contained in Dr. Park’s records, it wg
not unreasonable for the ALJ to conclude that the significant-vebaked
restrictions imposed by Dr. Park’s opinion, including an inability to sit for longef
than 15 to 20 minutes consecutiveligre inconsistent with Dr. Park’s

examinations of Plaintiff.
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Dr. Park’s opinion is similarly inconsistent with Plaintiff's owistienony
concerning her activity during the periofidisability. In particularPlaintiff’s
ability to travel significant distance®nflicts withDr. Park’s opinion that Plaintiff
can only sit for 120 minutes at a time. As discussed abesesuprap. 12, the
fact that Plaintiff traveled to New Orleans, and was able to takehfmurcar trips
Is simply incompatible with an assessment that she cannot sit for more than tw
minutes at a time.

Moreover, Plaintiff's activities of daily living suggesiat Plaintiff is less
limited than opined by Dr. ParlSpecifically,Plaintiff walked two miles a dain
2009 Tr. 336,andthrough October of 201iyasable to cardor a twoyearold
boy on a daily basig;r. 601. Plaintiff’'s ability to carry on thesactivitiesserves
to furtherundermineDr. Park’s opinion that Plaintiff suffers from the significant
limitationsidentified in themedical source statements

Finally, it is clearthat Dr. Park’s assessment of Plaintiff's limitations is based
largely on Plaintiff's seHreports, whichas discussed abqg\see supra pp. 9-17,
the ALJproperlydismissed as not entirely credibl&o begin, review of Dr. Park’s
treatment records reveals that the majority of her notations concerning Pgaintiff
condition dumg examinations, in particular those which indicate a negative
prognosis, arbased on Plaintiff's selfeportsrather than objective testingsee,

e.g., Tr. 1013 (“[Plaintiff] does state she has had a couple of ‘flarés’ 1018
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(“[Plaintiff] reports she has been doing very poorly”), & Tr. 1023 (“[Plaintiff]
states that she has had 2 ‘flares’ since her last visibdreover, and perhaps
more importantly, Dr. Park’s assessment of Plaintiff's limitations with respect tg
durational restrictions ostarding, sitting and walkng, the number of days

Plaintiff would be away fromvork per monthand the need farnscheduled
breaksalignsalmost perfectlwith Plaintiff's suspecaccount of her own
limitations Compare Tr. 936:940and Tr. 941944 (indicatingthat Plaintiff (1)
could standor fifteento twenty minutes and dior fifteen minutes at one tim¢2)
would need to take a ten or fifteen minute break every fifteen minutes, and (3)
could walkonly a block before needing rgstith Tr. 47-48 (Plaintiff's testimony
that she could stand for fifteen or twenty minutes but would need to rest for 15
20 minutes after doing so), Tr. gBlaintiff's testimony that she could sit for 15 to
20 minutes at a timeand Tr. 60 (Plaintiff’'s testimony indicating that she could
walk “a little less than a block” before needing to stop and r&&t§ause ALJ
Valente reasonably discounted Plaintiff's credibility, her rejection of the
significantportions of Dr. Park’s opinion based upon Plaintiff'§ seports was
legally proper.See Tommasetti v. Astrue, 533 F.3d 1035, 1041 (9th Cir. 2008)
(“An ALJ may reject a treating physician’s opinion if it is based ‘to a large exter

on a claimant’s selfeports that have been properly discounted as incee0ibl
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In sum, the record supports ALJ Valente’s conclusion that Dr. Park’s
opinion should be accorded limited weigfthe significant limitations contained
in Dr. Park’s opinion are not only inconsistent with Plaintiff's testimony regardin
her activitiesduring the perioaf disability, but also with Dr. Parkswn treatment
notes, which reveal a relatively mild assessment of Plaintiff's condition. The
inconsistencieentified by ALJ Valente€onstitute the requisite “specific and
legitimate” reasons required to discount a treating physician’s opiiere, as
here, that opinion is contradicted. Accordingly, the ALJ’s decision to accord
limited weight to the opinion of Dr. Park is free of error.
2.  The ALJ Improperly Accorded Limited Weight to the Opinion of Dr.

Roesler

Dr. Roesler completeal medical source statement in which he opined that
Plaintiff could barely walk with a walkerindicating that she could walk only a
guarter block before needing resindcould sit for only one hour and stand for
only five minutes at one time. Tr. 946. Dr. Roesler also opined that Plaintiff co
sit for only two hours and stand for less than two hours in an-le@itworkday
would need hourly breaks, and would betafk for 25% of the dayld.

The ALJaccordéd little weight to the pinion of Dr. Roesler because his
opinion (1) is inconsistent with Plaintiff's treatment history and performance on

physical examinations, (2) is inconsistent with Plaintiff's daily activities, and (3)
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was given immediately after Plaintiff's right knee surgery in January of @@h3
no indication that the limitations were expected to last for twelve moiith&.1-

22. Plaintiff is correctto a degrean arguing that the ALJ’s reasoning is not free
of legal error osupported byubstantial evidence.

Dr. Roesler began treating Plaintiff after an MRI in August of 2012 reveal
a possible tear of the anterior cruciate ligament and noted osteoarthritic clmangyg
the medial and lateral joint compartments of Plaintiff's right knee. Tr. 842.
Following up on this assessment, Plaintiff visited Dr. Roesler in October of 201
who, based on his findings, recommended a second knee swigehyoccurred
in January of 2013Tr. 950.

Although theras someindication that Dr. Roesler’s opon is inconsistent
with Plaintiff's performance on physical examinati@esducted around the time
he treated Plaintifisee Tr. 817 (Plaintiff was ambulatory without assistance upon
discharge) and Tr. 829 (Plaintiff's physical examination revealed noamgé of
motion in her lower extremities), other records, including those directly related 1
Plaintiff's knee conditiopprovide a more serious prognosee Tr. 837
(tenderness to palpitation in Plaintiff's right knee), Tr. 845 (limited range of
motionand moderate effusion of right knee). Dr. Roesler's own recordike
Dr. Park’s,corroborate thsignificantlimitations assessed in his opinion,

indicating that Plaintifhas reduced range of motion, marked tenderness of the
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patella, and experiendépain with any motiord Tr. 950. In fact, Dr. Roesler’s
examinations of Plaintiff's right knee led him to conclude that it was of sufficien
severity to warrant a knee replacement. Tr. 94%though Dr. Roesler ultimately
determined during surgery tha knee replacement was unnecessary, the surger)
revealed arthritic degeneration of the patella and the lateral compartment of thg
knee, as well as a lateral meniscal tear. Tr. 954. These findings are complete
uncontradicted, ancould certainlyresut in thesignificantlimitations assessed by
Dr. Roesler when considered together with limitations arising from Plaintiff's otl
maladies.

Furthermoredespite the ALJ’s suggestidimat Dr. Roesler’s opinion
conflicts with Plaintiff's activities during the period of disability, none of the
activities citedn her decisioroccurred during the time period in which Plaintiff
was being treated by Dr. Roesl&ee Tr. 1819. While certainly activities such as
walking two miles a dayproviding daily childcare services, and engaging in
significant travel would tend to contradict Dr. Roesler’'s assessment of the
significant limitations contained in his medical source statement, there is no
evidence that any of these activities were uradternduringthe time he treated
Plaintiff. Accordingly, Plaintiff's participation in these activities has little, if any,
bearing on the accuracy of Dr. Roesler’s opinion, at least as it applies to the tin

period during which he treated Plaintiff
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Finally, the ALJcompletely fails to explain the basis for her conclusion thg
“there [was] no indication that the limitations [assessed by Dr. Roesler] were
expected to last for twelve months.” It is true that the ALJ’s point regarding the
duration of the lintiations assessed by Dr. Roesler is not completely baseless, &
Plaintiff’'s own testimony at the hearing only a month later suggests some
improvementin her ability to standCompare Tr. 47-48 (Plaintiff's testimony that
she could stand for a maximum of twenty minutesh Tr. 946 (indicating that
Plaintiff is limited to standing for only five minutes at one time). ALJ Valente,
however, does not even discuss this discrepancy, and offers only her conclusic
that Plaintiff's limitations would not last for twelve months. This conclusion is
directly contradicted by the content of Dr. Roesler’s opinion, which specifically
indicates that Plaintiff's impairments lasted or could be expected to lastiéasht
twelve months. Tr. 945.

As the above discussionu8itrates, the reasons identified by ALJ Valente fq
rejecting Dr. Roesler’s opinieras far as it applies to the period during which
Plaintiff was treated by Dr. Roesle@are not supported by substantial evidence.
Moreover, the limited explanation provided by ALJ Valente as to why the
limitations assessed by Dr. Roesler would not last for twelve months fails to off
substantive basis for her assignment of limited weight to his opinion, and

accordinglyis similarly in error. See Garrison v. Colvin, 759 F3d 995, 101213
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(9th Cir. 2014) (“[A]ln ALJ errs when he rejects a medical opinion or assigns it
little weight while doing nothing more than . . . criticizing it with boiler plate
language that fails to offer a substantive basis for his conclusion.”).

C. The ALJ Improperly Assessed Plaintiff's Residual Functional Capacity

Because the ALimproperly accorded limited weight to the opinion of Dr.
Roesler, the ALJ’s residual functional capacity assessment does not accurately
reflect Plaintiff's limitations, and consequently is in err8ee 20 C.F.R. §
404.1545(a)(2) (requiring an ALJ to consider all medically determinable
Impairments when assessing a claimant’s residual functional capacity). As a r¢
the vocational expert’s testimony in response to the hypotheticals posed by thg
ALJ does not adequately address the functional limitations associated with
Plaintiff's impairments. Accordingly, the ALJ’s conclusss#in reliance upon
vocational expert testimony in response to the flawed hypothetitiadd Plantiff
Is capable of performing her past relevant work, and adjustment to other work 1
exists in significant numbers in the national economy is similarly in error.

D. The Court Remands for Further Administrative Proceedings

Given the ALJ’s error in rejecting Dr. Roesler’s opinion, the only remainir

guestion is whether to remand for further administrative proceedings or simply
payment of benefits. “Where the Commissioner fails to provide adequate reas

for rejecting tle opinion of a treating or examining physician, we credit that
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opinion ‘as a matter of law.”Lester, 81 F.3d at 834 (quotingammock v. Bowen,
879 F.2d 498, 502 (9th Cir. 1989)). Similarly, “where the ALJ improperly reject
the claimant’s testimony regarding his limitations, and the claimant would be
disabled if his testimony were credited, ‘[the court] will not remand solely to allg
the ALJ to make specific findings regarding that testimonid.’(quotingVarney

v. Secretary of Health and Human Services, 859 F.2d 1396, 1401 (9th Cir. 1988)).
Case law dictates that remand for an award of benefits is appropriate when:

(1)the ALJ has failed to provide legally fiafent reasons for rejecting

amedical opinion;

(2)there are no outstanding issues that mustdselved before a

determination of disability can be made; and

(3)it is clear from the record that the ALJ would be required to find the

claimant disabled were such evidence credited.
Harmanv. Apfel, 211 F.3d 1172, 1178 (9th Cir. 2000) (quotmgplen v. Chater,
80 F.3d 1273, 1292 (9th Cir. 1996)).

Here, although crediting Dr. Roesler’s opinion would result in a finding th
Plaintiff is disabledsee Tr. 69-70 (indicating that a hypothetical claimant who wa
off task 25% percent of the work day, would miss four days a week per month,
could not sit and stand for a total eigitturs in one day would be precluded from
full time employment)the question remains as to when those disabling limitatiof

arose.Dr. Roesler’s treatment of Plaintiff appears to stem from an MRI conduct

in August of 2012 which revealed additional problems with the right Kire842,
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but his opinion idlatantly inconsistent with many of the activities Plaintiff herself

indicates she undertogiior to receiving treatmentdm Dr. Roesler. Given this
inconsistencyin conjunction withthe fact that Dr. Roesler’s first examination of
Plaintiff was four years after hatleged onset date, it is evidehat Dr. Roesler’s
opinion is inapplicable to Plaintiff's condition at thkeged onset of disability in
October of 2008. However, after the MRI in August of 2012 identifying additior
kneeproblems, there is little evidence that would warrant discounting of Plaintif|
treating orthopedic surgeon. In lighttbk remaining gestion regarding when the
limitations assessed by Dr. Roesler aydisis Court remands tlease for proper
consideration ohis opinion, and for a determination of whethirlight of
limitations assessed by that opiniam, amended onset date woulddppropriate.
VIII. Conclusion

For the foregoing reasons, the Court finds the Commissioner’s decision i
not free of legal error or supported by substantial evidence. Therefore, Pdaintif]
Motion for Summary Judgment is graniadpart, and this matter is remanded for
additional proceedings

Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summary Judgme®CF No. 13 isGRANTED
in part and DENIED in part .

2. Defendant’'s Motion for Summary Judgmdf@F No. 15 isDENIED.

ORDER GRANTING PLAINTIFF’'S MOTION FOR SUMMARY
%HDGMENT AND REMANDING FOR ADDITIONAL PROCEEDINGS -~

al

o

)

[




10

11

12

13

14

15

16

17

18

18

20

3. The District Court Executive is directed to enter judgment in favor of
Plaintiff and againsbefendant

4. This matter IREMANDED for additional proceedings

IT IS SO ORDERED. The District Court Executive is directed to enter thig
Order,forward copies to counselndCLOSE the file.

DATED this 7th dayof January, 2016

s/Robert H. Whaley
"ROBERT H. WHALEY
Senior United States District Judge
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