Adams v. Colvin Doc. 23

1
2 Je e
3 Nov 18, 2015
4 SEAN F. MCAVQY, CLERK
5
6
7 UNITED STATES DISTRICT COURT
8 EASTERN DISTRICT OF WASHINGTON
9 CaseNo. 1:14-cv-03175-JPH
10
MARK ADAMS,
11
Plaintiff, ORDER GRANTING DEFENDANT'’S
12 MOTION FOR SUMMARY
VS. JUDGMENT
13
CAROLYN W. COLVIN, Acting
14|| Commissioner of Social Security,
15 Defendant.
16

BEFORE THE COURT are cross-motions for summary judgment. ECF No.
17

16, 21. Attorney D. James Tree represepintiff (Adams). Special Assistant
18

United States Attorney L. Jamala Edds represents defendant (Commissioner).
19

The parties consented to proceed befarenagistrate judge. ECF No. 8. After
20

reviewing the administrative record and theefs filed by the parties, the cout
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grants defendant’s motion for summajydgment, ECF No. 21.
JURISDICTION

Adams protectively applied for sugphental security income disabilit

benefits (SSI) on July 22021, alleging onset as of Felary 8, 2007 (Tr. 149-157).

[He amended the date of onset at the ihgato the protective filing date, July 22

2011. Tr. 43, 167.] The claim was denied itiyiand on reconsidation (Tr. 88-91,
93-95, 99-100, 103-04). Administrative Laludge (ALJ) Riley J. Atkins held

hearing April 15, 2013. Adams, represah by counsel, and a vocational exp

testified (Tr. 39-56). On April 25, 2103,&ALJ issued an unfavorable decision (Tr.

20-34). The Appeals Council denied revi@gptember 22, 201Ar. 1-5), making
the ALJ’s decision final. On March 25, 20Mlams filed this appeal pursuant to 4
U.S.C. §§ 405(g). ECRo. 1, 4.
STATEMENT OF FACTS
The facts have been presented ia #dministrative hearg transcript, the
ALJ’s decision and the parties’ briefs. &hare only briefly summarized here a

throughout this order as necesstrgxplain the Court’s decision.

Adams was 43 years old when he appfdbenefits and 49 at the hearing.

He graduated from high schaarhd has taken college classbut he has not earned
degree. He has worked as a security guardstruction laborer,ra cashier. He las

worked in 2006 and lives alone. Activitiexclude reading, watching television ai
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using a computer. Adams alleges physicad anental limitations (Tr. 44, 46, 171,

302).
SEQUENTIAL EVALUATION PROCESS
The Social Security Act (the Act) deés disability as th&nability to engage

in any substantial gainful activity by reasof any medically derminable physica

or mental impairment which cdre expected to result death or which has lasted or

can be expected to last for a continupaesiod of not less thatwelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(®). The Act also provides that a plaintiff sha
be determined to be undedasability only if any impaiments are of such severit
that a plaintiff is not only unable tdo previous work but cannot, consideril
plaintiffs age, education and work expmces, engage inng other substantia
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(A
1382c(a)(3)(B). Thus, the definition of disbty consists of both medical an

vocational component&dlund v. Massanari253 F.3d 1152, 1156 {LCir. 2001).

The Commissioner has established\e-tep sequential evaluation proce

for determining whether a person is dieal. 20 C.F.R. 88 404.1520, 416.920. S

one determines if the person is engagedsubstantial gainful activities. If sq

benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ickhdetermines whether plaintiff has

medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88
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404.1520(a)(4)(ii), 416.920(@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairments

the disability claim is denied. If the impaient is severe, the evaluation proceeds
the third step, which compss plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiote be so severe as to preclu
substantial gainful activity. 20 C.F.R8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2
C.F.R. 8 404 Subpt. P App. 1. If the impagnt meets or equals one of the list
impairments, plaintiff is conclusively presed to be disabled. If the impairment
not one conclusively presuméal be disabling, the evaluation proceeds to the fo
step, which determines whether the impant prevents plaintiff from performin
work which was performed in the past. If aipliff is able to perform previous wor
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC

considered. If plaintiff cannot perform paskerant work, the fifth and final step i

the process determines whether plaintifilide to perform other work in the national

5 t0
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economy in view of plaintiff's residual ictional capacity, age, education and past

work experience. 20 C.F.R. 88 40520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).
The initial burden of proof restupon plaintiff to establish grima faciecase

of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
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1971); Meanel v. Apfel172 F.3d 1111, 1113{SCir. 1999). The initial burden is

1%

met once plaintiff establishebat a mental or physicampairment prevents thg

performance of previous work. The burdéhen shifts, at step five, to the

Commissioner to show that (1) plafitican perform other substantial gainful

activity and (2) a “significant number afbs exist in the national economy” which

plaintiff can performKail v. Heckler 722 F.2d 1496, 1498(Xir. 1984).
STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’

U)

decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’s decisign,
made through an ALJ, wheahe determination is not bad on legal error and is
supported by substantial eviden&ee Jones v. Hecklef60 F.2d 993, 995 {oCir.

1985); Tackett v. Apfel180 F.3d 1094, 1097 {XCir. 1999). “The [Commissioner's

determination that a plaintiff is not disabledl be upheld if the findings of fact ar

D

supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. § 405(g)pubstantial evidence is meothan a mere scintilla,
Sorenson v. Weinberges14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than g
preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 9Cir. 1989).
Substantial evidence “means such evidenas a reasonable mind might accept as
adequate to support a conclusioriRichardson v. Perales402 U.S. 389, 401

(1971)(citations omitted). §Juch inferences and conslans as the [Commissione

N
e
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may reasonably draw from the evidence” will also be uphdhitk v. Celebreeze
348 F.2d 289, 293 (dCir. 1965). On review, the Cduconsiders the record as
whole, not just the evidence supporting the decision of the Commissiiaetman
v. Sullivan 877 F.2d 20, 22 (dCir. 1989)(quotind<ornock v. Harris 648 F.2d 525,

526 (3" Cir. 1980)).

It is the role of the trier of fact, notishCourt, to resolve conflicts in evidence.

Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTackett 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgarby substantiakvidence will still be
set aside if the proper legal standards werieapplied in weighing the evidence a
making the decisiorBrawner v. Secretary d¢iealth and Human Service839 F.2d

432, 433 (§ Cir. 1987). Thus, if there is substantial evidence to support

administrative findings, or if there i®flicting evidence that will support a finding

of either disability or nondisability, thenfding of the Commisener is conclusive
Sprague v. Bower12 F.2d 1226, 1229-30%(Tir. 1987).
ALJ'S FINDINGS

At step one the ALJ found Adams did natrk at SGA levelsfter he applied

for benefits (Tr. 22). At steps two atittee, he found Adams suffers from morhi

obesity, back pain and depression, impantaghat are severe but do not meet
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medically equal a Listed impairmen{@r. 22-23). The ALJ found Adams less th;
fully credible (Tr. 25). Hedund Adams is able to perforarange of light work (Tr|
24). At step four, relying on a vocatidrexpert, ALJ Atkins found Adams is unab
to perform his past relevamtork (Tr. 33). At step fiveagain relying on a VE, thg
ALJ found Adams can perform other jobsuch as assembly worker al
packager/sorter. Accordingly, the ALdund Adams is not disabled as defined
the Act (Tr. 34).

ISSUES

e

1%

by

Adams alleges the ALJ erred when éwealuated the medical evidence and

credibility. ECF No. 16 at 5The Commissioner respondsththe ALJ’s findings arg

factually supported and free of harmful legalor. She asks the court to affirm. E(

No. 21 at 3.
DISCUSSION
A. Credibility
Adams alleges the ALJ’s credibilitysgessment is not properly supports
ECFNo. 16 at23-25.

When presented with conflicting medl opinions, the ALJ must determir
credibility and resolve the conflicBatson v. Comm’r of Soc. Sec. AdmB859 F.3d
1190, 1195 (9 Cir. 2004)(citation omitted). The ALs'credibility findings must be

supported by specific cogent reasoRashad v. Sullivaro03 F.2d 1229, 12319
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Cir. 1990). Absent affirmative evidenagf malingering, the ALJ's reasons for

rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 (bCir. 1995). “General findings are insufficient: rather the A
must identify what testimony is not cibk and what evidence undermines t
claimant’s complaints.Leste, 81 F.3d at 834Dodrill v. Shalalg 12 F.3d 915, 918
(9" Cir. 1993).

The ALJ’s finding is fully supported.

Plaintiff has received conservatitreatment. Medical evidence contradig

claimed disabling limitations. Plaintithas failed to followmedical treatment

without adequatexplanation(Tr. 25).

LJ

he

ts

Adams alleged he is unable to wdrkcause of high blood pressure, major

depression, back injury, sle@pnea, memory problems,dvgeparate head injurie
Insomnia, constant ringing in the eapspblems concentrating and anxiety arod
large groups of people (Tr. 171). With respecback pain, the ALJ is correct th
treating sources recommended conservateatitnent. No medication is prescribg

for back pain (Tr. 25, 287). Treatindpctor Christopher Samuels, M.D., opin

several times Plaintiff is not disableddacan work (Tr. 263, 269, 453). Plaintiff

failed to take medication fohigh blood pressure daily as prescribed, with
adequate explanation (Tr. 266--no exmtion; 269--no explanation; 271

“forgetting”; 279-- “only missed a couplof days of his meds”).
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Daily activities are inconsistent withe limitations Adams describes. Adams

says he spends most of the day ondmmputer. He reads and attends a geneology

meeting once a month (Tr. 46, 185, 20iMe ALJ notes computer use and read

are inconsistent with plainfi§ allegation that he is unablto concentrate. Plaintiff

ng

also drives, cooks, shops and is able togpalone. He goes to movies with his best

friend. He can only “stand to be around$ toest friend and the friend’s family. |
2011 he agreed to continue seeing frietlidge times a weekAt times he has
“helped with cows” (August 2010) and wexdk in his shop (October 2011) (Tr. 18
206-08, 273, 287, 307, 316).

The ALJ considered plaintiff's somewahpoor work history and inability t
satisfactorily explain that lack of work hisy. The record shows he did not work f
ten years prior to the alleged enslate (Tr. 32-33, 159-60).

Although lack of supporting medical idence cannot form the sole basis 1
discounting pain testimony, it is a facttre ALJ can consider when analyzir

credibility. Burch v. Barnhart 400 F.3d 676, 680 {9 Cir. 2005). Subjective

complaints contradicted by medicacords and by daily activities are proper

consideredCarmickle v. Comm’pf Soc. Sec. Admir633 F.3d 1155, 1161 {XCir.
2008); Thomas v. Barnhart278 F.3d 947, 958-59 {9Cir. 2002). Evidence of
conservative treatment is sufficient techunt a claimant’s testimony regarding t

severity of an impairmenParra v. Astrue481 F.3d 742, 750-51{xCir. 2007).
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The ALJ’'s credibility assessment ssipported by the evidence and free
harmfulerror.
B. Medical evidence

Adams alleges the ALJ ifad to properly credit the opinions of treatin

examining and reviewing professionalsSCF No. 16 at 12-16. He points to the

opinions of Heistand, Didier, Edward Belding, Ragonesand Harmon. The

Commissioner responds that the ALJ appadply weighed these and other opinio

and evidence. ECF No. 21 at 13.
The Commissioner is correct.

1. Medical opinions

In August 2009 treating physician Cétopher Samuels, M.D., assessed
RFC for light work (Tr. 462). InJanuary 2010 he opinedapitiff could perform

medium work (Tr. 456). IMugust 2010 he described plaffis depression as stabl

(Tr. 279). In January 2011, Dr. Samuels agapined plaintiff is able to work (Tr,

282, 450, 452-53). Six montleter he opined nothingggificant had occurred with
respect to plaintiff's physical health (T283). In July 2011 he opined plaintiff ca
stand four out of eight hours, sitrfeight, lift fitty pounds occasionally an
frequently lift 20 pounds (Tr. 448).

Kevin Weeks, D.O., examined pl#ih September 17, 201(Tr. 256-61). He

reviewed x-rays dated the sanate. Plaintiff alleged badkjuries in 1982 and 199
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made him unable to work since 2007. He lr@ated with a chiropractor but never

had physical therapy or surgical consatem. He suffers from obstructive slet

PP

apnea and uses a CPAP machine. Pfaintes alone. He cooks, drives, shops and

has difficulty cleaning house because“Benply does not feel like doing it” and
feels it is a reflection of his depressidie attends monthly geneology meeting
plays computer games and reads. He das@rtraline (zoloft) for depression. H
appeared somewhat depressed, with a flatyaffect. Muscle strength and tone 3
5/5 (Tr. 259). He opined plaintiff can stand or walk lspurs out of eight and sittin
Is unlimited (Tr. 256-60).

2. Psychological opinions

In April 2010, therapists Candi DidieM.S., and Carol Jurs, M.A., evaluate

plaintiff. They assessed major depressiigorder, NOS, dysthymic disorder af
dependent personality features, clu§€techaracteristics (Tr. 325).

In July 2010 Aaron Edwards, M.A., noted plaintiff felt he could work g
sedentary job with occasidmaovement. He sometimeslped a friend who owns §
convenience store (Tr. 434 September 2010 Mr. Edwardioted plaintiff's mood
and affect brightened after he took neadion consistently and increased soc
contact (Tr. 358). A month later, he ebged plaintiff would no longer qualify fo
services at the end of October. Plaimt@mained ambivalenbaut changing his life

Edwards challenged plaintiff “to pursuecational rehabilitatiomptions” (Tr. 353).
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He opined there “is no indication that goingyond the six months of treatment th
he is allotted for GAU is necessary” (1366, 377). In Januma 2011 he observes
plaintiff volunteers one day a week tie Discovery Center and attends mont
geneology meetings. He has not waxtkull time since 1994 (Tr. 428-30).

In June 2012 treating psychiatrist K&teistand, M.D., opined plaintiff wa
markedly and moderately limited by mentaipairments. Plaintiff points out tha

this is after two years of treatment, aafter Dr. Heistand sawlaintiff about seven

times. Dr. Heistand saw plaintiff for medima management. In 2012 Plaintiff told

her he reads on the computer untileara.m. (Tr. 392-94, 413). She previou:
diagnosed dysthymic disordemajor depressive disordérecurrent) and avoidarn
personality disorder in August 2010 ahibvember 2011. 12011 she change
plaintiff's medication from zoloft t@welexa (Tr. 299-304, 305-09).

Therapist Lisa Belding, B.A., workedith plaintiff on setting goals an(
treatment planning (Tr. 330, 336, 343-4#). August 2012 she opined he suffg
moderate and marked limitatioaad his condition is unlikglto change (Tr. 410).

Dr. Amanda Ragonesi, Psy.D. avated Adams on August 31, 2011 f
memory assessment at the request of OlisaDetermination Services (Tr. 251-54
She opined memory testing was within normal limits but observed symp
consistent with major depressive disord&nre opined plaintiff is prone to respond

the stress of a typical work setting witltcieased symptoms depression. This, in
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turn, is likely to negatively impact his isity to tolerate the pressure of a typic

work setting. Ongoing struggles with woekkness and social withdrawal are liké

to interfere with his ability to maintain sadly appropriate behavior (Tr. 253-54).

The Commissioner points out the ALJ indéd limitations in the RFC that are

al

o
<

consistent with Dr. Ragonesi’s opinion, including limiting plaintiff to simple tasks

and no more than occasional pulgoantact. ECF No. 21 at 15-16.
Finally, DDS reviewing source Dr. ba Harmon, M.D.gpined on Septembe
14, 2011 plaintiff “appears to meet the SSA criteria for [Listing] 12.04” but the

sent for review did not include the nesary information, including a releva

evaluation by a Ph.D or M.D. (Tr. 5@E). The Commissioneanswers that the

ALJ’s failure address this evidence isrinéess error since when read carefully]
supports the ALJ’s decision. ECF No. 21 at 16-17.

The Commissioner is correct.

The ALJ rejected some of Dr. Heistand’s more dire assessments becal
failed to provide any objective evidensapporting it, it was on a check box for
and plaintiff improved when he consistently took prescribed medication
increased social contact (Tr. 30-31). Thlel's reasons are specific, legitimate a
supported by the record. An ALJ may prdpereject any opinion that is brief
conclusory and inadequatelyoorted by clinical findingBayliss v. Barnhart427

F.3d 1211, 1216 {® Cir. 2005). Opinions given in formats that provide lit
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opportunity for the physician texplain the bases of their opinion, such as check-
forms, are entitle to little weigh€rane v.Shalalg 76 F.3d 251, 253 {9Cir. 1996).
Moreover, plaintiffhimselffelt he was able to work atarious times, and he hg
engaged in activities such as volunteeringt tindicate greater ability than allegg
(Tr.302,307,428,434,443).

The ALJ accepted therapist Didierdpinion plaintiff should have limiteg
public contact and can follow simple ditens (Tr. 26, 28-29). In July 2011 sh
opined it was unlikely plaintiff would be Bbto work successfully (Tr. 29, 406
The ALJ rejected this opinion becausegrdafter, plaintiff reported feeling bettg
with medication and increasembcial contact. In Augus2012 plaintiff reports he
leaves the house four times per week, intest with Didier's opinion he suffer
moderate and marked soclahitations (Tr. 29, referringo Tr. 331, 337, 341, 410
414 (December 2011-June 2012)). As a non-acceptable medical source, Ms. [
opinion need only be rejected by germane readdabna v. Astrue674 F.3d 1104
1111 (9" Cir. 2012). The ALJ's reasons arermene. Ms. Didier's opinion is
contradicted by other evidence, inclagiplaintiff's self-reported activities.

With respect to Mr. Edwards’ opiniornthie ALJ credited his opinions plaintit
is able to follow simple istructions (Tr. 28) but rejected his opinion plaintiff
moderately limited in the dliy to relate to co-workes or supervisors becaus

plaintiff reported he usually getsoamlg with authority figures (Tr. 28omparingEx.
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15F/4 with Ex. 5E/7, 12F/9). As Mr. Edwasdis also a non-acceptable medical
sourcethe ALJ’s reasons germane.

Similarly, Ms. Belding is a non-accigble medical source. The ALJ did npt
credit her August 2012 opinion plaintiffsondition is unlikely to change or her
assessed marked andoderate limitations becausdne record shows greater
functioning and improvement. Plaintifisondition improved with medication and
increased social contact. And his rangeaofivities is inconsistent with marked
limitations. Thesearegermangeasons.

The ALJ credited Dr. Ragonesi’'s Augu&011 opinion (Tr. 30). His RFC
included a limitation to simple routine taskvhich would reduce stress, and limited
public contact. The assessed RFC appdar fully account for the assessed
limitations. Plaintiff fails to show how &hALJ erred in translating Dr. Ragones
opinion into the assessed RFC. The Addpropriately included the limitations
supportedy therecord.

Adams alleges the ALheuld have weighed the evidence differently, but the
ALJ is responsible for reviewing the eeiice and resolving cdidts or ambiguities
in testimony Magallanes v. Bower881 F.2d 747, 751 {oCir. 1989). It is the role
of the trier of fact, not this courtp resolve conflicts in evidencRichardson 402
U.S. at 400. If evidence supports more tloare rational intemgtation, the Court

may not substitute its judgment for that of the Commissiohackett,180 F.3d at
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1097;Allen v. Heckler 749 F.2d 577, 579 {91984). If there is substantial eviden

to support the administrative findings, ortlfere is conflicting evidence that wil

support a finding of either disabilityor nondisability, the finding of the

Commissioner is conclusiv&prague v. BowerB12 F.2d 1226, 1229-30 {Cir.
1987).

The ALJ's determinations are supfpeat by the record and free of harmf
legal error.

CONCLUSION

)
D

174

ul

After review the Court finds the AlLg’decision is supported by substantial

evidence and free of harmful legal error.
IT IS ORDERED:
Defendant’s motion for summary judgmeBCF No. 21 isgranted.
Plaintiff’'s motion for summary judgment, ECF No. 16, is denied.
The District Court Executive is directéd file this Order, provide copies t
counsel, enter judgment in favor of defendant@h@SE the file.
DATED this 18th day of November, 2015.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE
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