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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DAVID DALE WATSON,
Case No. 1:14-CV-3179-MKD
Plaintiff,

VS.
ORDER GRANTING

CAROLYN W. COLVIN, DEFENDANT’'S MOTION FOR
Commissioner, Social Security SUMMARY JUDGMENT AND
Administration, DENYING PLAINTIFF’'S MOTION
FOR SUMMARY JUDGMENT

Defendant.
BEFORE THE COURT are the pis’ cross-motions for summa

judgment. ECF Nos. 14, 15. The parttessented to proceed before a magis
judge. ECF No. 6. The Court has mwved the administrative record and
parties’ briefing. For the reasons dissed below, the Court grants Defend:

motion (ECF No. 15) and denies Plaintiff's motion (ECF No. 14).

JURISDICTION

The Court has jurisdiction over thtaise pursuant to 42 U.S.C. 88 40
1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a finatlecision of the Commssioner of Soci

Security is governed by 42 U.S.C. 8§ 405(@he scope of review under 8§ 405((
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limited; the Commissioner’s decision will losturbed “only if it is not support
by substantial evidence or is based on legal errblill' v. Astrue 698 F.3d 115
1158 (9th Cir. 2012) (citing 42 U.S.C. 8 4@%H( “Substantialevidence” meai
relevant evidence that “a reasonable mmight accept as adequate to supp
conclusion.” Id. at 1159 (quotation and citatioomitted). Stated different
substantial evidence equates to “madn@an a mere scintilla[,] but less tha
preponderance.ld. (quotation and citation omitted). In determining whethe
standard has been satisfied, a reviewiogrcmust consider ehentire record ag

whole rather than searching for sopjing evidence in isolationld.

In reviewing a denial of benefit® district court may not substitute

DIt a

Y,

n a

r the

its

judgment for that of the Commissioner. If the evidence in the record “is

susceptible to more than one rational nptetation, [the codf must uphold th
ALJ’s findings if they are supported by inferences reasonably drawn frg
record.” Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Further, a di
court “may not reverse an ALJ’s decision account of an error that is harmle
Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimz
nondisability determination.”ld. at 1115 (quotation and citation omitted).

party appealing the ALJ’s dision generally bears the burden of establishing

it was harmed.Shinseki v. Sander§56 U.S. 396, 409-10 (2009).
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FIVE-STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditioris be considered “disabled” witl
the meaning of the Social Security AcEirst, the claimant must be unable
engage in any substant@dhinful activity by reason of any medically determin
physical or mental impairment which can é@eected to result in death or wk

has lasted or can be expected to lasafoontinuous period of not less than tw

Nin
Hto
able

lich

elve

months.” 42 U.S.C. 88 423(d)(A), 1382c(a)(3)(A). Second, the claimant’s

impairment must be “of such severity theg is not only unable to do his previous

work[,] but cannot, considering his age, ediion, and work exp&nce, engage|i

any other kind of substantighinful work which exists in the national econon

42 U.S.C. 88 423(d)(2)(A 1382¢(a)(3)(B).

The Commissioner has established fige-step sequential analysis
determine whether a claimant satisfies the above critefs®e 20 C.F.R.
416.920(a)(4)(1)-(v). At step one, the Comsioner considers the claimant’'s W
activity. 20 C.F.R. § 416.928)(4)(i). If the claimants engaged in “substant
gainful activity,” the Commissioner must fildat the claimant is not disabled.

C.F.R. § 416.920(b).

If the claimant is not engaged in stédial gainful actitties, the analysis

proceeds to step two. At this step, @@mmissioner considers the severity of
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claimant’s impairment. 20 C.F.R. § 416.92@4)(ii). If the chimant suffers fro
“any impairment or combination of impaients which significantly limits [his
her] physical or mental ability to do baswork activities,” the analysis proceed
step three. 20 C.F.R. § 416.920(c). If the claimant’'s impairment does not
this severity threshold, however, the Corssnmoner must find that the claiman

not disabled.Id.

At step three, the Comassioner compares theapinant’'s impairment

several impairments recognized by then@aissioner to be s®evere as

preclude a person from emgag in substantial gainful activity. 20 C.F.R.

416.920(a)(4)(iii). If the impairment is agvere, or more severe, than one 0

[0
o

§

f the

enumerated impairments,etfCommissioner must find eéhclaimant disabled and

award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed
severity of the enumerated impairmerttse Commissioner must pause to as

the claimant’'s “residual functional cagty.” Residual dinctional capaci

the

bSESS

y

(“RFC”), defined generally as the ataant’'s ability to perform physical and

mental work activities on a sustained basisptte his or her limitations (20 C.F|

8 416.945(a)(1)), is relevatd both the fourth and fifth steps of the analysis.
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At step four, the Commissioner considettsether, in view of the claimant’s

RFC, the claimant is capabté performing work that he or she has performed in

the past (“past relevant work”). 20 (R-.8 416.920(a)(4)(iv). If the claimant

IS

capable of performing past relevant work, the Commissioner must find that the

claimant is not disabled. 20 C.F.R. §64920(f). If the claimat is incapable of

performing such work, the arysis proceeds to step five.

At step five, the Commissioner considerisether, in view of the claimant’s

RFC, the claimant igapable of performing other woin the national economy.

20 C.F.R. 8 416.920(a)(4)(v). In maki this determination, the Commissigner

must also consider vocational factors sashthe claimant’s age, education
work experience.ld. If the claimant is capable @afdjusting to other work, t

Commissioner must find that the claimtais not disabled. 20 C.F.R.

416.920(g)(1). If the claimant is not e of adjustingto other work, the

and

analysis concludes with a finding that tbkaimant is disabled and is therefore

entitled to benefitsld.

The claimant bears the burden of praafsteps one through four above.

Lockwood v. Comm’r of Soc. Sec. Adm@i6 F.3d 1068, 1071 (9@ir. 2010). |

the analysis proceeds to step fivee thurden shifts to the Commissionef

i

to

establish that (1) the claimiis capable of performing other work; and (2) such

ORDER -5
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work “exists in significant numbers ithe national economy.” 20 C.F.R|

416.960(c)(2)Beltran v. Astrug700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS
Plaintiff applied for disability insnce (“DIB”) benefits pursuant to
U.S.C. § 423 (Title Il) of the Social Seady Act on March 29, 2012, Tr. 14
alleging onset (as amended) beginningoBer 27, 2012. Tr. 29-30, 145.
application was denied imlly and on reconsiderat. Tr. 13. Plaintiff’

requested hearing was held before an Administrative Law (“the ALJ”) on J

42

15,

The

S

ily 18,

2013. Tr. 26-55. On August 14, 3013, &e] issued a written decision in whjch

the ALJ concluded that Plaintiff was nosdbled pursuant to éhSocial Securi
Act. Tr. 13-21. After the Appeals Coundiclined review, he filed a complain
this Court. Tr. 1-6; ECF Nos. 1, 4.

At step one of the sequential evaloatprocess, the ALJ found Plaintiff |
not engaged in substantighinful activity since Oaber 27, 2012, the ament
alleged onset date. Tr. 15. At step twbe ALJ determined Plaintiff has
following six severe physical impairmentsmbar spine degenerative disc dise
T12 compression fracture; bilateral shouldsteoarthritis; hypertension; diabg
mellitus; and obesity. Tr. 15. Plaintifftiongestive heart failurend sleep apne
as well as mental impairments of moaddsorder, anxiety disorder and g

disorder, were deemed to be “non-seVeunder the Commissioner’s regulatig
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Tr. 15-16. At step three, the ALJ conded Plaintiff’'s impairments did not m

pet

or medically equal the severity of onetbt listed impairments in 20 C.F.R. Part

404, Subpt. P, App. 1. Tr. 17. TkdJ found that Plaintiff had the RFC
perform “light work” except that:
with the opportunity to sit or stand aseded to alleviate discomfort,

claimant can stand and walk for ab&@uhours on a flat surface and sit
about 6 hours in an 8-hour work dayd can lift, carry, push and pull wit

to

the
for
Nin

light exertional limits. The claimaran frequently climb ramps and stairs,

stoop, kneel, crouch, and crawl, anctasionally climb ladders, ropes,

and

scaffolds. The claimant can frequignreach. The claimant can perform

work in which concenated exposure to extremcold, heat, wetne
humidity, and vibration is not present.

Tr. 17. At step four, the ALJ deternaid Plaintiff could notperform his pa

relevant work. Tr. 20. Lastly, at stépe, the ALJ considexd Plaintiff's age,

education, work experience, and degl functional capacityand determingd

5S,

based upon the Medical Vocational Gelides and testimony of a vocatignal

expert, that “there are jobs that dxis significant numbers in the natio
economy that [Plaintiff] can perform.” Tr. 20. These occupations inclu
production assembler (DOT code 7@¥6)101); hand packager (DOT c

559.687-074); agricultural produce sorf®OT code 529.687-186), and cer

cashier Il positions (DOT code 211.462-01D. 21. Accordingly, the ALJ found

Plaintiff was not disabled. Tr. 21.
ISSUES

Plaintiff raises the following issues:
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1. Whether the ALJ erred in evaluating PlEif’'s mental impairments at step

two?
2. Whether the ALJ erred in evaluating the medical evidence?
3. Whether the ALJ erred in finding th&laintiff could perform other wo
existing in significant numbeis the national economy?
DISCUSSION
A. Mental Impairments in Step Two

Plaintiff contends the ALJ erred atep two in “rejecting” his men
impairments. ECF No. 14 at 10.

The impairments identified at step twee not intended to be a compreher
survey. Step two is simply “a dminimis screening device to dispose
groundless claims.” Smolen v. Chater80 F.3d 1273, 1290 (9th Cir. 199
Accordingly, a claimant can gnbe prejudiced at step two by a finding that he
no severe impairments at albtherwise, he advances to the next steps.
omission of an impairment at step two can only be harmful if it prejudices P
in steps three through fivaBurch v. Barnhart400 F.3d 676, 682 (9th Cir. 2005

The Social Security regulations set Fogpecific procedures for evaluating

severity of mental impairments. Thegulations identify far broad function

areas in which to rate the degree ofamhnt’s functional itation: “[a]ctivities

of daily living; social functioning; conceiattion, persistence, or pace; and epis
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of decompensation.” 20 C.F.R. § 1520a(c)(®Jhen a claimant has no limitatig
or mild limitations in the first tree functional areas and no episode
decompensation, the meniatpairment is generallgonsidered non-severe.
C.F.R. 8 1520a(d)(2).

As the ALJ found Plaintiff suffered froreix other severe impairments,

step two error was harmless in and of itselfee Burch,400 F.3d at 68p.

However, the Court finds no error at steyw. Plaintiff inaccurately contends
ALJ “rejected all of [Plainfi’'s] mental impairments agroundless complaint;
ECF No. 14 at 10. The ALJ clearly maaléinding that his mood disorder, anx
disorder and pain disorder were ishg medically determinable mer
impairments, but that they were non-seveil. 16-17. In reviewing Plaintiff
mental impairments, the ALJ applied tlhamework prescribed by the regulati
and concluded, based on the evidence inrdélgcerd as a whole, that Plaintiff |
“no more than mild functional mentéimitations” and no extended episode!
decompensation. Tr. 16-17.

The ALJ’'s decision is supported by substantial evidence and shoy
carefully considered the one-time exam psychologist reports from Dr. |

Kouzes and Dr. Aaron Burdge performed behalf of the ste Department

DNS

20

ANy

the

L ”
D.

ety
ital
'S
oNs

nad

5 of

VS she
Jan

of

Social and Health Services (DSHS). dddition to numerous mild restrictions,

these evaluations assessed “moderaté’séwere” degrees (as defined by DS
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of restriction in certain basic work activitiésTr. 467, 472-73. However, the A

permissibly gave these greater sdyerratings no weight because

\LJ

of

inconsistencies with the physicians’ weontemporaneous exams, with other

evidence in the record, and with thaintiff's reported daily activities.

During Plaintiff's visit with Dr. Kouzes he tested within normal limits 1
thought process and conteatjentation, perceptiormemory, fund of knowledd
concentration, and abstract thought. 489. As to the mental status exam
presented normal in appearance, speettitude and behavior, but showe

depressed mood. Tr. 468. The ALJ amentioned that Dr. Kouzes linked

severity assessment withethseverity of Plaintiff'sphysical symptoms. Dy.

Kouzes' opinion of limitations was @onsistent with the Dr. Kouzé
contemporaneous exam and objexfindings in the report.

Similarly, Dr. Burdge’s mental steg exam of Plaintiff was unremarka
with Plaintiff testing within normal limts in thought process and cont

orientation, perception, concentrationsthct thinking, and insight and judgm

or
€,

, he
d a

her

' The activities were: understand, rememlserd persist in tasks by following

detailed instructions; perform activitiegithin a scheduled, maintain regy
attendance, and be punctualithin customary tolences without spec
supervision; adapt to changes in atmoe work setting; communicate and perf
effectively in a work setting; maintain agpriate behavior in a work setting;

set realistic goals and plan independently.
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all categories except as to fund of knadge (not knowing how many weeks are in

a year and leaving out two of the 12 mojttisd memory (after five minute delay,

remembering only two of three items).. #i74-475. Furthermore, the ALJ did
err by noting the concern of Dr. Burdbgased upon Plaintiff's performance on

Personality Assessment InventdPAl) that “certain indicators fall outside of

not

the

the

normal range, suggesting that [Plaintiff] ynaot have answered in a completely

forthright manner; the naturef his responses might lead the evaluator to fg

somewhat inaccurate impression of hinsdxh upon his style of responding.”

m a

Tr.

16, 471. The ALJ’s finding is consistenith Plaintiff's subgctive assessment of

his functioning in his Disability Report. Plaintiff has attributed his alleged

inability to work to his physical limations, not a mental impairmengee, e.g Tr

172, 181-187 (does not need remindergpfmsonal care or taking medication; able

to handle finances/bills, does not needbéoreminded to go places or need an

yone

to accompany him); 186 (responded “N/#’ questions: “How long can you pay

attention?”; “How well do you follow witen instructions?”; “How well do you

follow spoken instructions?”); 187 (whenkasl how Plaintiff hadles stress,

responded “good,”; when asked how hadia changes in routine, he responded

“good.”).

Given this record, the ALJ did not errrgjecting Dr. Kouzes’ and Dr. Burdg

eS

medical opinions and the ALJ’'s step twoalysis was supported by substantial

ORDER -11
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evidence. Moreover, any step two ema@s harmless. The ALJ concluded tha
Plaintiff's mental impairments caused “nonmathan mild limitation.” Tr. 17. Tl
only mild limitations noted in the ALJ’s step two analysis were in daily living
concentration, persistence and pace. 16r17. The ALJ's RFC limiting Plaint
to light, unskilled work sfiiciently accounted for these “no more than m
functional limitations.Id.; seeStubbs—Danielson v. Astru&39 F.3d 1169, 117
76 (9th Cir. 2008) (when medical eviden demonstrates that a claimant
engage in simple, routine tasks anskilled work despite limitations
concentration, persistence and pacajiting the hypothetical to include o
unskilled work sufficiently accounts for such limitations).

B. Evaluation of Medical Opinions

Plaintiff challenges the ALJ’s determimat of the residual functional capa¢

(“RFC”) by alleging the ALJ improperlyveighed the medical evidence of F

[ the

) and
ff
ild”
3—

can

n

ty

Paul

Emmans, D.O., Caryn Jackson, M.D., and treating nurse practitiongr Lisa

Rutherford, ARNP. ECF Nol4 at 11-16. Plaintif6 challenges to the AL.
(partial) rejection of Dr. Kouzes' anBurdge’s opinions are discussed in

preceding section.

In determining RFC, the ALJ is requiréal consider the combined effect

all the claimant’'s impairments, mentald physical, exertional and non-exertig

severe and non-severe. 42 U.S.C. 88 42@&KB), (5)(B). In weighing medig
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source opinions in Social Security cas#ge Ninth Circuit distinguishes amg
three types of physicians: (1) treating pghians, who actually treat the claima

(2) examining physicians, who examine botnot treat the claimant; and (3) n

examining physicians, who neitherd@t nor examindhe claimant. Lester V.

Chater,81 F.3d 821, 830 (9th Cit.995). Generally, more wught is given to th
opinion of a treating physiciahan to the opinions afon-treating physiciansld,
Where a treating physician’s opinion is rmantradicted by another physiciar
may be rejected only for “clear ancbnvincing” reasons, and where it
contradicted, it may not be rejectedthvout “specific and legitimate reaso
supported by substantial idence in the record.ld. Factors that an ALJ m
consider when evaluating any medical ropn include “the amount of relevs
evidence that supports the opinion anddbaelity of the explanation provided;

consistency of the medical opinion with trezord as a whole; [and] the speci

of the physician providing the opinionOrn v. Astrue495 F.3d 625, 631 (9th Ci

2007). A nonexamining medical experttginion may constitute substan
evidence when it is consistenttivother independent evidenc&lorgan v. Apfe
169 F.3d 595, 599-600 (9th Cir. 1999) (“Opmms of a nonexamining, testifyi
medical advisor may serve as substantial evidence wlegnate supported
other evidence in the recorddhare consistent with it.”).

1. Lisa Rutherford, ARNP

ORDER - 13
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Plaintiff argues the ALJ erroneously dted discussion of Ms. Rutherford
assessments performed onrdta8, 2012 (Tr. 272) anlarch 22, 2012 (Tr. 258
The Court does not find these assessnmamisative of Plaintiff's condition duri
the adjudicative period. First, the assessts were performed association wit
Plaintiff's Labor and Industries claimgtitwo months following Plaintiff's act

injury and describe limitations expectad last several weeks. Second,

assessments predate the allegad daonset by seven month&eeCarmickle V.

Comm’r of Soc. Sec. Admirb33 F.3d 1155, 1165 (9t@ir. 2008) (“Medicg
opinions that predate the alleged onsedisfbility are of limited relevance.

Third, Plaintiff was eventually releasdd return to work without restrictiof

75

).

the

||

)

1S,

which release suggests Ms. Rutherford’s nresdrictive assessments had expired.

See, e.g.Stepp v. Colvin795 F.3d 711, 719 (7th Ci2015) (finding assessm
that occurred prior to adjudicative perjosthich indicated short term inability
work was not “particularly probative” aflaimant’s condition during adjudicat
period). The ALJ did not err in declinirig specifically discuss these assessn

in her decision.See Howard ex rel. Wolff v. BarnhaB41 F.3d 1006, 1012 (¢

Cir. 2003) (the ALJ need only discuss evidethat is significant and probative).

2. Caryn Jackson, M.D.

Plaintiff was initially seen by Dr. Caryn Jackson in October 2012 for ba

ORDER - 14
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pain and again in November 2012 for almbtes follow up. Tr. 380-89, 490.
June 7, 2013, Dr. Jackson completedjwestionnaire which was prepared
furnished by Plaintiff's counsel. Tr. 4880. She marked laox labeled “agres
to the prepared statement that Plaindiffstated need for recumbency/need tq
down for an approximate aage total time of 1 to 1 % hours during any eig
nine consecutive hours” was reasonable.480. In addition, she checked the
for “Sedentary work,” describing Plaintiffigshysical capacity for maintaining fu
time employment.ld. The ALJ accorded little weigho the opinion first, becad
she relied “heavily, if not entirely” on ¢éhPlaintiffs own “stated need” to |
down, as the doctor had not seen therfifaifor over six months; and secong
because Dr. Jackson had written on the tip@saire that she had not seen
recently and was “unclear really what alg@ing on new other than ongoing pa

Tr. 19, 490. Opinions on a check-box form or report which does not @

On

and

U

) lay
nt or
box
1l-
se
ay
ily,
him
in.”

ontain

significant explanation of the basis foetbonclusions may be accorded little or no

weight. See Crane v. Shalgl@6 F.3d 251, 253 (9th Cil.996). Moreover, :

ALJ may discredit treating pisicians’ opinions that ar conclusory, brief, a

unsupported by the record as a whole or by objective medical findBatson V.

Comm’r, Soc. Sec. Admjr859 F.3d 1190, 1195 (9th rCR004). Fnally, “[a]n

AN

nd

/

ALJ may reject a [] physicrds opinion if it is based ‘to a large extent on a

claimant’s self-reports thathave been propy discounted as incredible.

ORDER - 15
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Tommasetti v. Astryeb33 F.3d 1035, 1041 (9th rCi2008). Here, as noted
Defendant, the Plaintiff fails to assigerror to the ALJ's adverse credibi
finding. Given the lack of supporting @gjive examination findings in the rec
by Dr. Jackson, these are sufficientlgad and convincingeasons, supported
substantial evidence, for rejecting Dr. Jamk's opinion as set forth on the Jun
2013 questionnaire.

3. Paul Emmans, D.O.

Dr. Paul Emmans, D.O. treated Pldingit Central Washington Family
Medicine in June and Augu2012. In August, he completed a physical funct
evaluation form which according to ehcontemporaneous treatment note
“based on today[']s examination as well aa@e file that [Mr. Watson] brings
with his neurosurgical and L&l records.” .1348. The form listed Plaintiff's ch
complaints as right hand numbness whaying down, slight chest pain wh
laying down, and back pain in lower baclathradiates to left hip. Tr. 462.
rated Plaintiff capable of sedentary nkowith the ability to change positic
frequently. Tr. 462-464. He recommendelysical therapy fotreatment. TH
ALJ’'s RFC accounted for DEmmans’ statement as fi@quent position chang

but rejected the sedentary rating. Deshiterole as a treating physician, the

found the opinion unpersuasive becaubere “is little substantiating clini¢

ORDER - 16
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evidence” and his treatment notes accedrbr self-reported symptoms which
ALJ found were “in[] question.” Tr. 18.

Although it is improper to reject a treating physician’s opinion based e
on his reliance on self-reported symptorffg@]n ALJ may rgect the treatin
physician’s opinion if it is based to a largetent on a claimant’s self-reports
have been properly discoeat as incredible.”Tommasetti533 F.3d at 104Ises
also Morgan v. Comm’r of Soc. Sec. Admikt69 F.3d 595, 60P9th Cir. 1999
(affirming rejection of treating psychiadtis opinion that was based heavily
claimant’'s subjective complaints only taf such complaints were “prope
discounted”). The ALJ found Plaintiff's alleged degree of sgveot credibl
due to the lack of “significant recurringinical signs,” and evidence of lack|
candor. Tr. 18. The importance of theedibility of subjective complaint
underscored here, where, Plaintiff hast challenged this finding and
underlying condition is one #b produces chronic pairfkair v. Bowen 885 F.2
597, 603 (9th Cir. 1989) £n ALJ cannot be requiretb believe every allegati
of disabling pain, or ek disability benefits wuld be available for tl
asking...This holds true even where tbaimant introduces medical evide
showing that he has an ailment reasopaxpected to produce some pain; n
medical conditions produce pain naevere enough to preclude gai

employment. The Disability Insurancand Supplemental Security Incg
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programs are intended to provide bétsefo people who are unable to wx
awarding benefits in cases of nonthisag pain would gpand the class
recipients far beyond that contemplatey the statute.”). The Court finds
ALJ's RFC determination was legally figient and supported by substar
evidence in the record.

The Court reiterates that it is not cdllapon as a trier of fact. Credibi
determinations are the province of the JALWhere, as here, the ALJ has n
specific findings justifying a decision to deieve an allegation of disabling pa
and those findings are undisputedly supgdiby substantial evidence, the Col
role is not to second-guess that decision.

C. Step Five
The success of Plaintiff's claim of error at step five hinged on the succ
his assertion that the ALJ erred earliethe sequential evaluation.
CONCLUSION
Having reviewed the record andettALJ’s findings, the Court finds t
ALJ's decision is supported by substahtevidence and free of legal er
Accordingly,IT IS ORDERED:
1. Plaintiff's Motion for Summary JudgmeiiCF No. 14,is DENIED.
2. Defendant’s Cross-Motion for Summary JudgmeBCF No. 15, is

GRANTED.
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The District Court Executive is directedfite this Order ad provide a copy
counsel. Judgment shall be entereaddefendant and the file shall L OSED.
DATED this 18th day of March, 2016.
S/ Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE

ORDER - 19

o




