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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CONCEPCION GONZALES, No. 1:14-cv-03180-MKD
Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
ECF Nos. 21, 32
Defendant.

BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 21, 32. The partessented to proceed before a magistrate
judge. ECF No. 4. The Court, havingyieved the administrative record and the
parties’ briefing, is fully informedFor the reasons discussed below, the Court
grants Plaintif’s motion (ECF Nos. 21, 23, 28)d denies Defendant’s motion
(ECF No. 32).

! Plaintiff filed an initial motion fosummary judgment, ECF No. 21, and
subsequently filed revisedibfs making corrections. HCNos. 23, 25. The Col

cites to the final brief (EF No. 25) in this Order.
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. § 1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaderi means “relevarevidence that a
reasonable mind might accept asqdee to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiohd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanar53 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than ¢
rational interpretation, [theourt] must uphold the ALJ’s findings if they are
supported by inferences reasblyadrawn from the record.Molina v. Astrue,674

F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
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ALJ’s decision on account of an error that is harmlegs.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-410 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinable
physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. § 1382c(a)(3)(A). 8ed, the claimant’s impairment must/be

“of such severity that he is not onlyahie to do his previous work[,] but cannot
considering his age, education, and wexkerience, engage in any other kind of
substantial gainful work which exisits the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 8§

416.920(a)(4)(i)-(v). At step one, the Comsioner considers the claimant’'s wprk

activity. 20 C.F.R. 8 416.920(a)(4)(i). Ifdlkelaimant is engaged in “substantia

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT - 3




gainful activity,” the Commissioner must firtdat the claimant is not disabled. |20
C.F.R. 8 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. 8§ 416.92034)(ii). If the claimant suffers from
“any impairment or combination of impairments which significantly limits [hig or
her] physical or mental ability to do baswork activities,” the aalysis proceeds [o

step three. 20 C.F.R. § 416.920(c). H thaimant’'s impairment does not satisty
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this severity threshold, however, the Coissioner must find that the claimant is
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to

severe impairments recognized by the Comrmorssi to be so severe as to preclude

a person from engaging in substaingainful activity. 20 C.F.R. §
416.920(a)(4)(iii). If the impairment is asvere or more severe than one of the
enumerated impairments, the Commissianest find the claimant disabled and
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assgss
the claimant’s “residual functional capacityResidual functional capacity (RFQ),

defined generally as the claimant’s abilityperform physical and mental work

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 4
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activities on a sustained basis despitedriher limitations, 20 C.F.R. 8
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabd¢ performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R116.920(a)(4)(iv). If the claimant is
capable of performing past relevantnwathe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 2)(f). If the claimant is incapable of
performing such work, the analggproceeds to step five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplagbof performing other work in the national economy.

20 C.F.R. § 416.920)@)(v). In making this detenination, the Commissioner
must also consider vocational factors sastthe claimant’s age, education and
past work experience20 C.F.R. 8 416.920(a)(4)(v)f the claimant is capable o
adjusting to other work, the Commissiomeust find that the claimant is not
disabled. 20 C.F.R. § 416.99)(1). If the claimant is not capable of adjusting
other work, analysis concludes with a fingithat the claimant is disabled and i
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of drabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT -5
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capable of performing other work; and (2) such work “exists in significant
numbers in the national econorhy20 C.F.R. § 416.920(c)(2Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for supplemental settyrincome benefits on July 1, 201

alleging a disability onset tmof December 1, 2009. .T¥67-72. The applicatio
was denied initially, Tr. 102-05, and orcomsideration, Tr. 106-14. Plaintiff

appeared at a hearing bef@n Administrative Lawudge (ALJ) on January 16,

2013. Tr. 36-72. On March 22, 2014, the ALdidd Plaintiff's claim. Tr. 19-28.

At step one, the ALJ found that Ri&ff has not engaged in substantial
gainful activity since the application date, July 1, 2011. Tr. 21. At step two,
ALJ found that Plaintiff has the followinggvere impairmentstegenerative disc
disease of the cervical spine; obesdsgrpal tunnel syndrome and epicondylitis
depression; and anxiety diser. Tr. 21. At stefhree, the ALJ found that
Plaintiff does not have an impairmentaambination of impairments that meets
medically equals a listed impairmenir. 22. The ALJ then concluded that
Plaintiff has the RFC to perform ange of light work with the following
gualifications and limitations:

[T]he claimant could frequently climtamps and stairs, occasionally clim

ladders, ropes, and scaffolds; ocoaslly crawl; frequently handle, finger

and reach overhead. She should acoidcentrated expase to excessive

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT - 6

L,

—

the

or

b




10

11

12

13

14

15

16

17

18

19

20

vibration and is limited to simple taskvith only occasional and superfici
interaction with the public.

Tr. 23.
At step four, the ALJ found that Plaiffi has no past relevant work. Tr. 2
At step five, relying on a vocational expert’s testimony, the ALJ found that,

considering Plaintiff's age, education, wakperience, and RFC, there are job

)

S in

significant numbers in the national economy that Plaintiff could perform, such as

product assembler, hand packager, and haegek. Tr. 27. On that basis, the

ALJ concluded that Plaintiff is not disablaed defined in the Social Security Act.

Tr. 27-28.

On September 25, 2014, the Appealsi@nl denied review, Tr. 1-6, maki
the ALJ’s decision the Comassioner’s final decision for purposes of judicial
review. See42 U.S.C. § 1383(c)(3); 20 ER. §§ 416.1481, 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den

her supplemental security income benaiitsler Title XVI of the Social Securityj

Act. ECF No. 25. Plaintiff raises thellfmving issues for this Court’s review:
1. Whether the ALJ properly wgihed the medical evidence;
2. Whether the ALJ properly discount®thaintiff’'s symptom claims; and
3. Whether the Court should remand forther proceedings or payment

benefits.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT -7
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ECF No. 25 at 5-31.
DISCUSSION

A. Medical Opinion Evidence

Plaintiff faults the ALJ for improperly weighing (1) the medical opinion$

contained in the mental health tr@&nt records from Central Washington
Comprehensive Mental Health (CWCNIENnd Yakima Neiggborhood Health
Services (YNHS); and (2) the opinions of examining psychologists Jay ToeV
Ed.D., and Jan Kouzes, Ed.[ECF No. 25 at 5-15.

There are three types of physiciat{&) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

but who review the claimant’s filemonexamining or reviewing physicians).”

Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).

“Generally, a treating physician’s opinionrgas more weight than an examinin

physician’s, and an examig physician’s opinion carrigaore weight than a

2Plaintiff assigns error the ALJ’s treaént of other medical evidenc&ege.g,
ECF No. 25 at 5 (Water’'s Edge Paihni@) (Tr. 390-412). Because the Court
reverses the ALJ’s decision, on remdhe ALJ should reconsider all of the

medical evidence, including these records.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT - 8
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reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters reigtio their specialty over that of

nonspecialists.”ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may

reject it only by offering “clear andonvincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admib4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o}
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81
F.3d 821, 830-31 (9th Cir. 1995)).

“Where an ALJ does n@&xplicitly reject a medial opinion or set forth

specific, legitimate reasons for creditioge medical opinion @r another, he

errs.” Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014). “In other words, an

ALJ errs when he rejects a medical opmbor assigns it little weight while doing

nothing more than ignoring it, assertinglaut explanation that another medical

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT -9
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opinion is more persuasive, onticizing it with boilerplde language that fails to
offer a substantive badisr his conclusion.”ld. at 1012-13. That being said, the
ALJ is not required to reciteny magic words to propertgject a medical opinion.
Magallanes v. Bower881 F.2d 747, 755 (9th Cir. 1989) (holding that the Court
may draw reasonable inferences whpprapriate). “An ALJ can satisfy the
‘substantial evidence’ requirement tsgtting out a detailed and thorough
summary of the facts and conflicting ctial evidence, stating his interpretation
thereof, and making findings.’Garrison, 759 F.3d at 102 (quotirigeddick v.
Chater,157 F.3d 715, 725 (9th Cir. 1998)).

Plaintiff faults the ALJ for “disrgarding virtually all of the medical
evidence of record,” and improperly chaterizing treatment records as opinions
that are “not entitled to weight.” BEONo. 25 at 5-15 (citing Tr. 25-26). The
ALJ’s only cited reasons, that the mealirecords (which include medical
opinions) are repetitious amiven by non-acceptable sources, do not suffice.
Turner v. Comm’r of Soc. Sec. AdmiBil3 F.3d 1217, 1223-24 (9th Cir. 2010)
(An ALJ need only give germane reasons for rejecting “other source” opinion
evidence). Although the ALJ is not requir® discuss evidence every piece of
evidencesee Howard ex rel. Wolff Barnhart,341 F.3d 1006, 1012 (9th Cir.
2003), the ALJ is required to consider all of the eviden@niapplicant’s case

record, 20 C.F.R. 8 416.920(a)(3), shuiew the record as a whoReddick 157

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 10
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F.3d at 720, and must consider the consistency of the medical opinions with
record as a whole, assigning moregteito those opinions that are more
consistent with the medical evidenceretord. 20 C.F.R. § 416.927(d)(4).

Here, the Court finds the ALJ erredtmo ways: first, when she weighed
specific medical opinion evidence, asecond, when she weighed the more
general medical record evidence. Witlspect to the medical opinions, some 3
interspersed in the medical records (mehéalth treatment records) that the Al
cursorily rejected with little to no indepdent analysis. These were errors thal
require remand for proper evaluationtleé medical opinions and other medical
record evidence.

1. Mental Health Treatment Providers’ Opinions

Plaintiff faults the ALJ for giving “littleweight” to Plaintiff’'s mental health
records from CWCMH and Yakima Ngiborhood Health Services (YNHS),
which included medical opinions by menlegalth treatment providers. ECF Ng
25 at 5, 12 (citing Tr. 26).

Plaintiff alleges that the ALJ impropg characterized extensive treatmer
records as “opinions” that are not entitk® weight. ECF No. 21 at 5-15 (citing
Tr. 25-26). Plaintiff is partially correctThe cited records include, but are not
limited to, what is commonly thought aé opinions. For example, Ms. Spitler

diagnosed major depressiand opined that she did not see clear symptoms o

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 11
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PTSD. Tr. 547-48. This reflects her “amn” of Plaintiff's diagnoses. While th

ALJ was not required to accept thesegdiases because, as noted, Ms. Spitler

not an acceptable diagnosing soutteere are other opinioms these records thi
are largely unaddressed by thielJ.

With respect to Plaintiff's treatmérecords, including mental health
providers’ opinions, from Central Waslyton Comprehensive Mental Health
(CWCMH), the ALJ noted:

The record also contains nofesm [CWCMH] for March 2012 through

December 2012. The claimawvas seen for her continuing problems wit

substance abuse and depressiore rElgords are repetitious and do not

appear to be from acceptable meds@irces. 20 C.F.R. § 416.913(a). |
give little weight to these records (Exhibits 14F, 18F-20F).
Tr. 25-26.

This is the extent of the ALJ’s analy®f the treatmentecords, including

Plaintiff’'s treatment providersipinions, from CWCMH.

*Plaintiff contends that treatment recenmteed not be from “acceptable medica
sources.” ECF No. 25 at 12. This isrext. However, Plaintiff’'s contention fai
to recognize that the ALJ required to weigh evidence, such as a diagnosis, f

treating sources differently depending uploa type of medical source making t

diagnosis. Only “acceptable medicalsces” may make a diagnosis. 20 C.F.R.

88 404.1513(a), 416.913(a); S.S.R. 06-03p.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 12
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As an initial matter, thaswho provided the majority of Plaintiff's treatme

at CWCMH are categorized as medicalices who are not “acceptable medic;

sources.” SSR 06-03p, 2006 WL 2329939 at #Rstead, they constitute “othef

sources.”Molina, 674 F.3d at 1111. While the ALJ may discount the opinion
“other sources” by providing gemane reasons for doing 3d,, the Social Securit
Regulations emphasize the importance of evaluating these opinions on “key
such as impairment severity andh€tional effects.” SSR 06-03p, 2006 WL
2329939 at *3. Such “other source” opinions can be evaluated based on (1]
long the source has known amolw frequently the source has seen the individy

(2) how consistent the opinion is withhet evidence, (3) the degree to which t

source presents relevant evidenceuigp®rt an opinion, (4) how well the source

“*These included, in part, evaluating arehting sources Debbi Spitler, PAC (T1.

542-48); Emily Shoemaker, LMFT (T545-56, 621-22, 63&,05-06, 721-22);
Russell Anderson, LCSW, and Deborah Blaine, M.S. (Tr. 549-53); Marc

Shellenberger, B.S. (T603-06, 618, 629-30, 632, 63K0-61); Kristal Boyer,

and Deborah Blaine, M.S. (T607-08, 612-14); Willim Brashear, B.A. (Tr. 615}

17, 628, 631, 633-34, 643-44)Medication managemeptovider Shane Andersq
Pharm. D., however, is an acceptablalioa source. (Tr. 623-27, 639-42, 662
686-90, 734-38, 755-5880-84, 793-94).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 13
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explains the opinion, and (5) whether toeirge has a specialty or area of expefrtise

related to the individual’'s impairmentd. at *4.

Where an ALJ does not explicitlyjeet a medical opinion, she errs.

Garrison, 759 F.3d at 1012. To reject the opmiof such “other sources,” the ALJ

must identify germane reasoniglolina, 674 F.3d at 1108. Importantly, the Co

is constrained to review the reasons the ALJ ass€dsnett v. Barnhart340

F.3d 871, 874 (9th Cir. 2003) (it was “error the district court to affirm the AL

based on evidence that the ALJ did distcuss”) (citations omitted).

The ALJ erred when she failed tapide germane reasons for discounting

the “other source” medical opinions frdtaintiff’'s mental health treatment

providers at CWCMH and Yakima Ngiborhood Health Services (YNHS).

Moreover, with respect to YNHS, the Alfailed to considethe May 2012 opinign

of Plaintiff's primary care physician, Rlip Dove, M.D., an acceptable medical

source, that Plaintiff “has the symptomsaoinajor depressive ispde.” (Tr. 880),

Although Dr. Dove did not attribute sp&ciwork-related limitations to these
symptoms, the ALJ was nonethss required to considall relevant evidence,
particularly the opinions of Plaiiff's primary care physicianSee Lester81 F.3d
at 832-33 (“The Commissioner is requiredytee weight not only to the treating

physician’s clinical findings and interprétan of test results, but also to his

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 14
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subjective judgments.”) (citingmbrey v. Bower849 F.2d 418, 422 (9th Cir.
1988). This Court cannot conclutlat these errors were harmless.
First, this evidence, if credited, mhgive affected theltimate non-disabilit

finding. For instance, the ALJ correctipted that, at a March 2012 evaluation

Debbi Spitler, PAC, at CWCMH, Plaintiffas seen for “her continuing problems

with substance abuse and depressidir.”25-26 (citing Tr. 542). While noting

Ms. Spitler’s reference to Plaintiff'soatinuing problems with depression, and

y

by

having found at step two that Plaintifffiars from severe impairments that include

depression (Tr. 21), the ALJ then ignotld bulk of the mentdiealth treatment

records at CWCMH.

It was error for the ALJ to find Platiff suffers from the severe impairment

of depression and at the same time fail to provide germane reasons for rejes
other source opinions with respecHaintiff’'s treatment for the severe
impairment of depression. The ALJ &pttwo finding clearly made Plaintiff's
treatment for depressioand resulting opinions, even with “other sources,”
relevant evidence requiring analysis. Mwrer, the ALJ erred when she failed
properly address the opinion aéceptable medical sourbe. Anderson, also wit
respect to Plaintiff’'s depression.

Second, the ALJ did not indicate wh opinion evidence from CWCMH s

was rejecting, nor why. Simply referring all of the evidence from this mental

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 15
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health agency as from non-agptable medical sourceslfato provide a germane
reason for rejecting the opinion evidenceyeaver, this reason is inapplicable {
Dr. Anderson since he is an acceptable source.

As noted, the ALJ also rejected thegenions as “repetitious,” but this is
not a germane reason to discredit thdfor instance, Plaintiff's report that “|
never feel happy, | lash quthave mood swings, | danvant to do anything, |
struggle to get out of bed sometimeappears so many times in the CWCMH
records, se, e.g.Tr. 721, 730, 732, 73941, 743-45, 747,792, that it could be
inferred providers are simply repeating it rather than reporting Plaintiff’'s curr
state or statement of functioning. \Mever, this alone does not constitute a
germane reason to reject their opinion# asay in fact reflect providers’ opinior
of Plaintiff's contemporaneous functioning.

Similarly, the ALJ failed to dis@as the mental health records, again
including provider opiniondrom Neighborhood HealthSee, e.g Tr. 574 (Pegqg}
Davenport, MSCP, noted in December 2011 Biaintiff “agrees to work harder
CBT [cognitive behavioral thapy] and refocusing her tholig to assist in dealil
with depressive thoughts.”); Tr. 563 (anuary 2012, Ms. Davenport noted the
Plaintiff “has the symptms of a major depressiepisode”); Tr. 880 (in May
2012, Dr. Dove reported that Plaintiffchéhe symptoms of a major depressive

episode). Although the ALJ need rbiscuss every piece of evidenemward,

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 16

0]

ent

1S

y

at

g

1




10

11

12

13

14

15

16

17

18

19

20

341 F.3d at 1012, when an ALJ does not dmadiy reject a medical opinion or set

forth specific, legitimate reasons for crediting one medical opinion over anot
she errs.Garrison, 759 F.3d at 1012.

Plaintiff contends the ALJ should have credited the July 2012 opinion

Shane Anderson, Pharm. D.athPlaintiff's anxiety was “through the roof” and, |i

August of 2012, that Plaintiff waxperiencing a “downward spiral” with

increasing symptonts.Significantly, however, Dr. Anderson further opined that

Plaintiff's “depression appears to haveybe after she connected her son’s rec

SECF No. 21 at 8 (citing Tr. 737, 780-8Flaintiff also cites diagnoses the AL
should have credited. ECF No. 217dtiting Tr. 546 (Spitler); Tr. 552 (Anders
LCSW); 624 (Anderson, Pharm. D., medlion management); Tr. 749 (Brashe
B.A.)). The ALJ is not, hoewver, required to credit a diagnosis because it doe
in and of itself equat® a severe limitationSee, e.g., Carmickle v. Comm’r of
Soc. Sec. Admirb33 F.3d 1155, 1165 (9th Cir. 2008x medical impairment is
deemed severe . . . when alonénocombination with other medically

determinable physical or mental imaent(s), it significantly limits an

individual's physical or mental ability two basic work activities”) (quotation an
citations omitted). However, on remand #ie] is directed to readdress this wi

the medical opinion and other medical evidence.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 17

her,

of

ent

l
DN,

Aal,

d

th

'S not



10

11

12

13

14

15

16

17

18

19

20

crime to the thought that he may end up hiee ex-husband, who is in prison.”
737. The ALJ may not haveeen required to credit this opinion that Plaintiff's
symptoms increased, because Dr. Andemgmned that Plaintiff's symptoms likg
increased based on a specific evethbwever, the ALJ also rejected Dr.
Anderson’s opinion as an “other soat opinion. Tr. 25-26. Because Dr.
Anderson was in fact an acceptable seuthis was not a specific, legitimate
reason. On remand, Dr. Andersoafgnions should be readdressed.
Plaintiff further faults the ALJor failing to credit several Global
Assessments of Functioning (GAFs). EN&. 21 at 7-8 (citing Tr. 546, 552, 68
715 and 726). However, tiAd.J was not required to edit these scores becaus
standing alone, they are not acegtable measure of disabilitzarrison, 759

F.3d atn 4.

sAlthough cliniciansise a GAF to rate the psychgical, social, and occupation:
functioning of a patient, the scale does not evaluate impairments caused by
psychological or environmental factorSee Morgan v. Comssioner of Soc. Se
Admin.,169 F.3d 595, 598 (9th Cir. 1999Jhe Commissioner has explicitly

disavowed use of GAF scores as indicatdrdisability. “The GAF scale . . . do
not have a direct correlation to the séyerequirements in our mental disorder

listing.” 65 Fed. Reg. 50746-01, 50765 (August 21, 2000). Moreover, the G

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
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In addition, the ALJ’s improper rejean of opinion evidence leaves the
Court unable to review whether this eviderser is not consistent with the recq
as a whole. As consistency with the record as a whole is a relevant factor W
evaluating any opiniorQrn v. Astrue495 F.3d 625, 631 (9th Cir. 2007), this IS
another reason to readdressap@ion evidence on remand.

2. Acceptable Mental Health Examining Source Opinions

a. Dr. Toews

Next, Plaintiff challenges the weigthte ALJ attributed to the opinion of
examining provider, Jay Toews, Edr. 24-25 (citing Tr. 367-76). Dr. Toews
performed a psychological evaluation oditiff on September 28, 2011. Tr. 3{
76. Plaintiff's test results were estially normal, including intact attention,
concentration, and memory. Tr. 24-28i(g Tr. 371). In addition, Dr. Toews
noted that psychological testing rewel'no indication of cognitive, mood or
affective disorders that would precluderking.” Tr. 24 (citing Tr. 371).
Moreover, Dr. Toews indicated that mery testing results were reportedly
“consistent with low motivation and effar@ther than an indication of true

memory deficits.” Tr. 25 (citing Tr. 371)Dr. Toews additionally opined that

rd

hen

57-

scale is no longer included in the DSM-Vhe ALJ was not required to credit

these assessments as accurateators of Plaintiff's disability.
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DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 19




10

11

12

13

14

15

16

17

18

19

20

Plaintiff has no work-related limitationsThe ALJ gave Dr. Toews’ opinion
substantial weight. Tr. 24-25. Becatise ALJ erred by improperly rejecting
much of the medical evidence, on remdahe ALJ should readdress Dr. Toews
opinion.
b. Dr. Kouzes

Jan Kouzes, Ed., performed a psychological evaluation of Plaintiff in
January 2012. Tr. 509-12. Dr. Kouzdsserved symptoms of depression and
anger, and diagnosed bipolar disorgeyst-traumatic stress disorder, and
borderline personality disorder. Tr. 509.. Biouzes further opined that Plaintifj
prognosis was guarded. Tr. 511. ThelAjave Dr. Kouzes’ opinion little weig

Tr. 25. The ALJ is incorrect th&tr. Kouzes opined Plaintiff’'s physical

impairments, in addition to her mentalpairments, render Plaintiff disabled, Tr.

25 (citing Tr. 513), because the opinion the Altéd is that of Melanie Mitchell
Psy.D., of the Department of Social ancallle Services, not Dr. Kouzes. Tr. 5]
Because it appears thaetALJ misread the recorthe ALJ's reason is not
supported by substantial evidence. ®mand, the ALJ will readdress the
opinions of Dr. Toews, DKouzes, and Dr. Mitchell.

3. Medical Record as a Whole

While the ALJ rejected the mediagpinions contained in mental health

records, as noted, when the ALJ rejedtezbe records she also rejected treatn

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
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providers’ observations and Plaintiff’'s statents. In making a disability decisit
the ALJ is required to consider all oktlevidence in a claimés case record. 2(
C.F.R. 8416.920(a)(3). “Wlei the ALJ is not requireth discuss every piece of
evidence, he may not ong@vidence that is significant or probativeFoward, 341
F.3d at 1012. A reviewing court may gtiind such omissions harmless where
they are “inconsequential todhultimate nondisability finding."Carmickle 533
F.3d at 1162.

As noted, the ALJ rejected menkedalth treatment records from CWCMK
as “repetitious,” but this is not a germane reason to rejent.thor instance,
Plaintiff's report that “I never feel Ippy, | lash out, | havenood swings, | don’t
want to do anything, | struggle to gmit of bed sometimes,” appears so many
times in the CWCMH recordses, e.g.Ir. 721, 730, 732, 739, 741, 743-45,
747,792, that it could be inferred providare simply repeating it rather than
reporting Plaintiff’'s current state or statement of functioning. However, this
does not constitute even a germane reasahmay in fact reflect Plaintiff's
contemporaneous functioning, whiclpi®bative evidence the ALJ was requirg

to analyze.

As noted, the ALJ also failed to dissumost of the mental health records

from Neighborhood Health. As noted, in kg a disability decision, the ALJ is

required to consider all of the evidennoe claimant’s case record, 20 C.F.R. §

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
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416.920(a)(3), and, although the ALhist required to discuss every piece of
evidence, he may not omit sifjnant or probative evidence&see Howard341

F.3d at 1012. A reviewing court may griind such omissions harmless where

they are inconsequential tcetliltimate nondisability findingCarmickle,533 F.3d

at 1162. Here, some ofalmecords the ALJ failed wonsider with respect to

Plaintiff’'s severe impairment of dem®on appear consequential to the ultimat

e

nondisability determinationSee, e.g.Tr. 574 (Peggy Davenport, MSCP, noted in

December 2011 that Plaintiff “agrees torwbarder at CBT [cognitive behavior

therapy] and refocusing her thoughtassist in dealing with depressive

al

thoughts.”); Tr. 563 (in January 2012, Ms. Davenport noted that Plaintiff “has the

symptoms of a major depressivasgmle”); Tr. 880 (in May 2012, Dr. Dove
reported that Plaintiff had the symptomsaahajor depressive episode). Again

noted, although the ALJ is not requireddiscuss every piece of evidence, the |

may not omit evidence thatsggnificant or probativeHoward, 341 F.3d at 1012.

The evidence appears probativ@n remand, this evshce should be addressed.

In sum, this Court finds the ALJred in her assessment of the medical
evidence — namely, her evaluation of the apis and records of Plaintiff's men{
health providers at CWCMH and YNH&nd of examining psychologists Dr.
Toews and Dr. Kouzes. Further, theu@t does not find that these errors are

harmless.See Marsh vColvin, 792 F.3d 1170, 1173 (9@ir. 2015) (reiterating

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
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that “a reviewing court cannot considan] error harmless unless it can
confidently conclude that no reasonalle], when fully crediting the testimony,
could have reached affdirent disability determination.”) (quotirfgtout v. Comm
of Soc. Sec. Admim54 F.3d 1050, 1055-56 (9th Cir. 2006)).

C. Adverse Credibility Finding

Next, Plaintiff faults the ALJ for fing to credit her symptom complaintsi

ECFNo.25at27-31.

An ALJ engages in a two-step anasy determine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®d. “First, the ALJ mus
determine whether there is objectiwedical evidence of an underlying

impairment which could reasonably bepexted to produce the pain or other

symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).

“The claimant is not required to showatthis] impairment could reasonably beg

expected to cause the severity of thegiom [he] has allegk [he] need only

show that it could reasonably have sad some degree of the symptorivasquez

v. Astrue 572 F. 3d 586, 591 (9th Cir. 200Mt@rnal quotation marks omitted).
Second,[i]f the claimant meets thesti test and there is no evidence of
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (quoting

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
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Lingenfelter v. Astrueb04 F.3d 1028, 1036 (9th Cir. 2007)). “General finding
insufficient; rather, the ALJ must identifyhat testimony is not credible and wh
evidence undermines theaghant’'s complaints.”ld. (quotingLester 81 F.3d at

834); Thomas v. Barnhay78 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ must

make a credibility determination witmfilings sufficiently specific to permit the

court to conclude that the ALJ did not grérily discredit claimant’s testimony.”).

“The clear and convincing y&lence] standard is thmost demanding required i
Social Security casesGarrison 759 F.3d at 1015 (quotigoore v. Comm’r of
Soc. Sec. Admin278 F.3d 920, 924 (9th Cir. 2002).

In making an adverse credibility téemination, the ALJ may considenter
alia, (1) the claimant’s reputation for thitlness; (2) inconsistencies in the
claimant’s testimony or between his teginy and his conduct; (3) the claimant
daily living activities; (4) the claimaigtwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas278 F.3d at 958-59.

In discrediting Plaintiff's symptoralaims, the ALJ foundhat the medical
record did not support the degree of pbgkor psychiatric limitation alleged by
Plaintiff. Tr. 24-26. Because the medieaidence was not properly evaluated
the remand the ALJ should also reconsitiercredibility finding. Whether a

proper evaluation of the medical opiniacten be reconciled with the ALJ’s

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 24

S are

at

N

S

on




10

11

12

13

14

15

16

17

18

19

20

existing adverse credibility determination is for the Commissioner to decide
first instance.
D. Remedy
In the event of reversible error gtiparties disagree &sthe appropriate
remedy. Plaintiff asks this Court to rese for an immediate award of benefits|
ECF No. 25 at 31. The Commissioner,tba other hand, asserts that the prop
remedy should be to remand for funtipeoceedings. ECF No. 32 at 15.
“When an ALJ’s denial of benefits msed upon legal ermror not supports
by the record, the proper course, excepane circumstances, is to remand to t
agency for additional investigation or explanatio®&e Hil| 698 F.3d at 1162
(internal quotation marks omitted)Remand for further proceedings is

appropriate where there asatstanding issues that must be resolved before a

determination can be made, and it iscletar from the record that the ALJ would

be required to find the claimant disadlif all the evidence were properly
evaluated.”ld. The Ninth Circuit’s “credit-asrtie” rule, on the other hand, dirg
that remand for an award ofrmits is appropriate when

(1) the record has been fully developed and further administrative
proceedings would serve no useful purpose; (2) the ALJ has failed to

provide legally sufficient reasons fagjecting evidence, whether claimant

testimony or medical opinion; and (3)tife improperly discredited eviden
were credited as true, the ALJ wdude required to find the claimant
disabled on remand.
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Garrison, 759 F.3d at 1020. Even when all ctiwhs of the credit-as-true rule are
satisfied, a court is required to remandftather proceedings when an evaluation
of the record as a whole creates serious dthatta claimant is, in fact, disabled.
Id. at 1021.

Here, there are outstanding issues thattrba resolved and it is unclear that
Plaintiff would be found disabled if all ¢hevidence were properly evaluated. By

failing to properly evaluatthe medical opinion evidenctere are inconsistencies

117

in the medical record that require resmo. Whether, when the evidence in thg
record as a whole is properly evaluate@ilff's physical and mental limitations
impair her ability to perform basic work activities must yet be resolved. On
remand, in making this detaination, the Commissioner must properly considger
and evaluate all the medical evidence; edeate Plaintiff’'s inpairments; reassess
Plaintiff’'s credibility; determine Plairffis RFC; and, if necessary, determine
Plaintiff's ability to perform work at gps four and five.
CONCLUSION

The ALJ’s decision is not supportegt substantial evidence or free of
harmful legal error.

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 255 3RANTED.

2. Defendant’s motion for summary judgment (ECF No. 3SDENIED.
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3. Pursuant to sentence four of 42 U.S.C. § 405(g), this action is
REVERSED andREMANDED to the Commissioner for further proceedings
consistent with this Order.

4. The District Court Executive directed to file this Order, enter
JUDGMENT for Plaintiff, provide copies to counsel, a@dl OSE the file.

DATED this 24th day of March, 2017.

S/Mary K. Dimke
MARY K. DIMKE
UNITEDSTATES MAGISTRATE JUDG

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 27




