Martin-Fran

10

11

12

13

14

15

16

17

18

18

20

q

is v. Colvin

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CHANDRA MARTIN-FRANCIS,
NO: 1:14CV-3190TOR
Plaintiff,
ORDERGRANTING DEFENDANT'’S
V. MOTION FOR SUMMARY
JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration

Defendant

BEFORE THE COURTare the partiécrossmotions for summary
judgment(ECF Ncs. 14; 1§. The Court has reviewed the administrative record
and the partiescompleted briefing and is fully informedtor the reasons
discussed below, the CogntantsDefendant’smotion anddenies Plaintiff's
motion.
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JURISDICTION

The Court has jurisdiction over this case pursuad2tt.S.C. § 405(g);

1383(c)(3)
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8405(¢
limited: the Commissioner’s decision will be disturbed “oihiy is not supported
by substantia¢vidence or is based on legal erroHill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012) (citing 42 U.S.C. § 405(g)). “Substantial evidence” means
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion.” Id. at 1159(quotation and citation omitted). Stated differently,

substantial evidence equates to “more than a mere scintilla[,] but less than a

preponderance.d. (Quotation and citation omitted). In determining whether this

standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isolaktbn.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence indgberd ‘is
susceptible to more than one rational interpretation, [the aoud{ phold the

ALJ’s findings if they are supported by inferences reasonably drawn from the

record! Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢
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court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id.at 1111. An error is harmless “where it is inconsequential to the [ALJ’S]
ultimate nondisability determinationfd. at 1115 (quotation and citation omitted).
The marty appealing the ALJ’s decision generally bears the burden of establishi
that it was harmedShinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considédeshbled” within

the meaning of the Social Security Act. First, the claimant musirsbte to

bS.

ng

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in deathabr w
has lasted or can be expected to last for a continuous émad less than twelve
months. 42 U.S.C. 8§ 1382c(a)(3)(A). Second, the claimant’s impairment must
“of such severity that he is not only unable to do his previous|ydnkt cannot,
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in thational economy."d.
§ 1382c(a)(3)(B)

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R.
8416.920(a)(4)(K(v). At step one, the Commissioner considers the claimant’s

work activity. 1d. § 416.920(a)(4)(i). If the claimant is engaged in “substantial

ORDER GRANTING DEFENDANT'S MOTION-FOR SUMMARY JUDGMENT ~3
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gainful activity,” the Commissioner must find that the claimant is not disalbied.

§ 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of|the

claimant’s impairmentld. 8 416.920(a)(4)(ii). If the claimant suffers from “any

impairment or combination of impairments which significantly limits [his or her]

physical or mental ability to do basic work activities,” the analysis proceeds to step

three. Id. 8§ 416.920(c). If the claimant’s impairment does not satisfy this severi
threshold, however, the Commissioner must find that the claimant is not disabl
Id.

At step three, the Commissioner compares the claimant’s impairment to
several impairments recognized by the Cassioner to be so severe as to
preclude a person from engaging in substantial gainful actildty.
§416.920(a)(4)(iii). If the impairment is as severenore severe than one of the
enumerated impairments, the Commissioner must find the claimantedisaii

award benefitsld. 8 416.920(d).

ty
d.

[9°)

If the severity of the claimant’s impairment does meet or exceed the severity

of the enumerated impairments, the Commissioner must pause to assess the
claimant’s “residual functional capacity.” Residual functiccegacity (“RFC"),

defined generally as the claimant’s ability to perform physical and mental work

ORDER GRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~4
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activities on a sustained basis despite his or her limitaidrs416945(a)(1) is
relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”)d. § 416.920(a)(4)(iv). If the claimant is capable
of performing pastelevant work, the Commissioner must find that the claimant i
not disabled.ld. § 416.920(f). If the claimant is incapable of performing such
work, the analysis proceeds to step five.

At step five, the Commissioner considers whether, in view oflghenant’s

RFC, the claimant is capable of performing other work in the national economy.

Id. 8 416.920(a)(4)(v). In making this determination, the Commissioner must a
consider vocational factors such as the claimant’s age, education and work
experiene. Id. If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disabldd§ 416.920(g)(1). If
the claimant is not capable of adjusting to other work, the analysis concludes W
a finding that the claimant is disabled and is therefore entitled to beridfits.

The claimant bears the burden of proof at steps one through fove.ab
Lockwood v. Comm’r of Soc. Sec. Adim#i6 F.3d 1068, 1071 (9th Cir. 2010). If
the analysis proceeds to step five, the burden shifts to the Commissioner to

establish that (1) the claimant is capable of performing other work; and (2) sucl

ORDER GRANTING DEFENDANT'S MOTION-FOR SUMMARY JUDGMENT -5
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work “exists in significant numbers in the national economy.” 20 C.F.R.
8 416.960(c)(2)Beltran v. Astrug700 F.3d 386, 389 (9th Cir. 2012).
ALJ’'S FINDINGS

Plaintiff protectivelyfiled an application for supplemental security income
benefitson May 6, 2008 alleging adisability onset date odbecember 10, 2006
Tr. 26366. Plaintiff's claimwasdenied initially and on reconsideratioir. 136
40, 14447. Plaintiff requested a hearing, Tr. 188, and an administrative law
judge (“ALJ”) held hearings on April 22, 2010, and January 21, 201172-98,
99-109 The ALJ issued a decision éebruary 112011, finding that Plaintiff
was not disabled under the Aclir. 112-28. Plaintiff appealed, and the Appeals
Council remanded the case. Tr. 428 Pursuanb the remand order, the ALJ
held a hearing on April 29, 2018r. 39-71,and issued a decision on May 31,
20131 again finding Plaintiff not disabled under the Act. TT-38.

In the updated decision, the ALJ made the following findirfsstep one,
the ALJ found that Plaintiff had not engaged in substantial gainful activity since
May 6, 2008 theapplication date Tr. 22. At step two, the ALJ found that
Plaintiff hadthe followingsevere impairments: osteoarthritis (mild degenerative

changes in thepine), obesity, obstructive sleep apnea, affective disorder, anxie

1 The ALJ incorporated the discussion and summary of the evidencedadisen

of February 11, 2011, into the final decision. Tr. 20.

ORDER GRANTING DEFENDANT'S MOTION-FOR SUMMARY JUDGMENT ~6
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disorder/posttraumatic stress disorder (PTSD), and dependent personality disg
Tr. 22. At step three, the ALJ found that Plaintiff did not have an impairment or
combination of impairments thatees or medically equala listed impairment
Tr. 23. The ALJ then determidethat Plaintiff had the RFC to
performmedium work as defined in 20 CFR 416.967(c). The claimant
is able to remember, understand, and carry out instructidasks
generally required by occupations with a SVP of 1, 2, 3, or 4. The
claimant can have occasional, superficial interaction with the general
public. The claimant can have occasional interaction with coworkers
and supervisors.
Tr. 24. At step four, te ALJ found that Plaintifhad nopast relevant work
Tr. 32. At step five dter considering the Plainti age, education, work
experience, and residual functional capacitg ALJ found Plaintiff could perform
work existing in significant numbers the national economy in representative
occupationssuch as cleanerhousekeepindiand packager, cook helper, and
industrial cleanerTr. 32-33. Accordingly, the ALJ concluded that Plaintiff was
not disabledinder the Social Security Aahd deniedherclaimon that basisTr.
33.
The Appeals Council denied Plaintiff's request for rev@mwOctober 8,
2014 Tr. 1-6, making the ALJ’s decision theommissioner’s final decision that is

subject to judicial review42 U.S.C.88 405(g), 1383(c)(3)20 C.F.R. 88

416.1481, 42210

ORDER GRANTING DEFENDANT'S MOTION-FOR SUMMARY JUDGMENT ~7
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

hersupplemental security income under Title XVI of the Social Security Act.
Plaintiff raises the following two issues for review:

(1)Whether the AL&rred in assessing Plaintiff’'s credibility; and

(2)Whether the AL&rred in weighng the opinion evidencef Plaintiff's

treatment providers
ECF No. 14at 12
DISCUSSION

A. Adverse Credibility

Plaintiff faults the ALJ for providing impermissibteasons for rejecting her
symptom testimony. ECF No. 14 at-26. In support, Plaintiff provides the

following arguments: (1) the ALJ, when finding that Plaintiff's pain complaints g

re

not supported by objective evidence, failed to consider how Plaintiff's obesity and

depression exacerbated her impairmdadtsgt 2021; (2) the ALJ faulted Plaintiff
for failing to stop smoking, but the record contains no indication that quitting

smoking would improve her severe impairmeitsat 2122; (3) the ALJ cited to

a few periods of improvement in her symptoms to demonstrate improvement with

treatment; however, these treatment notes do not contradict Plaintiff's reported

symptoms nor show that she is capable oftfiole employmentid. at 2224; and

ORDER GRANTING DEFENDANT'S MOTION-FOR SUMMARY JUDGMENT -8
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(4) the ALJ, when finding that Plaintiff's daily activitiemd social functioningre
not consistent with the debilitating mental symptoms alleged, failed to consider
impact of Plaintiff's’ psychiatric symptomas]. at 24-26.

An ALJ engages in a twestep analysis to determine whether a claimant’s
testimony regarding subjective pain or symptoms is credible. “First, the ALJ m
determine whether there is objective medical evidence of an underlying
impairment which could reasonably be expected to produce the pain or other
symptoms alleged.Molina, 674 F.3cat1112 (internal quotation marks omitted).
“The claimant is not required to show that her impairmentd reasonably be
expected to cause the severity of the symptom she has alleged; she need only
that it could reasonably have caused some degree of the syfmptasguez v.
Astrue 572 F.3d 586, 591 (9th Cir. 200@)ternal quotation marks omitted)

Second, “[i]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimant’s testimony about the severity
the symptoms if she gives ‘specific, clear and convincing reasons’ for the
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (quoting
Lingenfelter v. Astrues04 F.3d 1028, 1036 (9th Cir. 2007)he Ninth Circuit
has repeatedly rejected the Commissioner’s argument that a lesser standard tf
“clear and convincing” appliesSee, e.gBurrell v. Colvin 775 F.3d 1133, 1136

37 (9th Cir. 2014) (rejecting the government’s argument that the ALJ need only

ORDER GRANTING DEFENDANT'S MOTION-FOR SUMMARY JUDGMENT ~9
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provide specific reasons for rejecting a claimant’s testimof@ygneral findings
are insufficient; rather, the ALJ must identify what testimony is not credible and
what evidence undermines the claimant’s caimp$.” 1d. (QuotingLester v.

Chater, 81 F.3d 821, 834 (9th Cir. 1995)homas v. Barnhar278 F.3d 947, 958
(9th Cir. 2002)“[T]he ALJ must make a credibility determination with findings
sufficiently specific to permithe court to conclude that the ALJ did not arbitrarily
discredit claimant’s testimony).” In makingan adverse credibilitgietermination,
the ALJ may considemter alia, (1) the claimant’s reputation for truthfulness; (2)
inconsistencies in the claimant’s testimony or betwger] testimony and [er]
conduct; (3) the claimant’s daily living activities; (4) the claimant’s work record,;
and (5) testimony from physicians or third parties concerning the nature, sever
and effect of the claimant’s conditiomhomas278 F.3d at 9589.

This Court finds the ALJ provided specific, clear, and convincing reasons

supported by substantial evidence for discounting Plaintiff's subjective statements.

First, the ALJ found the “longitudinal medical evidence, which reveals, at
most, mild findings on physical examinations and imaging[,] do not corroborate
the claimant’s subjective complaints of physical disability.” Tr. 26. The ALJ
found that, although Plaintiff alleged chronic pain in all her joints, her complaint
weredisproportionate to the benign objective findings, which objective fisding

the ALJ detailed at length. Tr. Z% (noting that laboratory tests were normal; x

ORDER GRANTING DEFENDANT'S MOTION-OR SUMMARY JUDGMENT ~10
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rays were unremarkable; and despite obeskgminations found Plaintiff had a

normal gait and posture, normal range of motion throughout all joints and upper

and lower extremities, and normal muscle tone and strengithough the ALJ
cannot reject a claimant’s testimony solely because the objective medical evidé
does not support the severity of the alleged impairnmecinsistencies between
Plaintiff's alleged limitation@and objective medical evideneen addition to the
other reasons addressed beleprovidea permissible and legitimate reason for
discounting Plaintiff's credibility.Rollinsv. Massanari261 F.3B53,857 (9th

Cir. 2001)(“While subjective pain testimony cannot be rejected on the sole grot
that it is not fully corroborated by objective medical evidence, the medical
evidence is still a relevant factor in determining the severity of the claimant’s p:
and its disabling effects.”).

Although Plaintiff cites to treatment records to demonstrate that her
depression and obeskyxacerbatetier pain symptoms, the records she cites do 1
provide objectivanedicalevidenceo suprt such assertionTr. 532 (Dr.
Doughertys psychological evaluatioooncludes with the finding dfule out Pain
disorder associated with both psychological factors and a medical condition” w
opining that‘psychological factors mayatribute to hepain syndroms), Tr.

524 (Dr. Udellnotesthat selfreports of pain mostly relievday antidepressants).

Thus, the ALd—when considering thiaconsistenciebetween Plaintiff's

ORDER GRANTING DEFENDANT'S MOTION-OR SUMMARY JUDGMENT ~11
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testimony and thebjectivemedical evidence presentedlid not errwhenshe
consideedthe alleged effect on Plaintiff's pain caused by diesity and
successful treatment of heéepressiorfTr. 2526, 31)

Second, the ALJ found Plaintiff's testimony less than credible based on K
failure to follow treatment recommendations. spie repeated recommendations

by her treatment provider, Dr. Amanda Ryder, to stop smoking, Plaintiff contint

to smoke. Tr. 378 (treatment notes documenting Plaintiff's smoking habit and {

doctor's encouragement to quiil5 (treatment notes document Plaintiff's
continued smoking habit and provider’'s second recommendation to Batause
an ALJ may consider a claimant’s unexplained or inadequately explained failur
follow a prescribed course of treatment in assessing Plaintiff's testimori_the
did not err hereSee Smolen v. Chaté&0 F.3d 1273, 1284 (9th Cir. 1996).
Although Plaintiff contends that her smoking habit is not relevant to her severe
Impairments, the ALJ reasonably found this recommendation within Dr. Ryder’
treatment notes relevant when assessing Plaintiff's credibility, a finding this Co
declines to second guesSeeMoncada v. Chater60 F.3d 521, 525 (9th Cir.

1995) (“We do not retry the case or alter credibility determinations and factual
findings where the evidence is susceptible of more than one rational

interpretation.”).

ORDER GRANTING DEFENDANT'S MOTION-OR SUMMARY JUDGMENT ~12
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Third, the ALJ found that Plaintiff's mental symptoms improved with
treatment. Tr. 2@7. In making this finding, the ALJ extensively detaieut
cited Plaintiff's treatment records, spanning from December 2007 through Octo
2012, whichrecordsdemonstrated thdlaintiff's mental functioning improved and
remained stable on a medication regimé&n. 26-27; seeTr. 388 (“[Claimant] has
been on the medications for about a month, and feels that it has been helping {
a bit with her symptomand stres$), Tr. 391 (noting that claimant reported
medications helped with depressive symptoifis)437 (noting claimat is “doing
well on the medicatioriy Tr. 438 (noting that claimant is happy with current
treatment regime)lr. 443 (“[Claimant] feels that her medications have been
helping quite a bit with her symptoms of depression and strebs.244 (noting
thatclaimant is happy with current regiméy, 502 (same)Tr. 527 (noting that
antidepressants help with depressidm)547 (noting that mental impairments
improved with medication)'r. 550 (noting that claimant still feels depressed on
medication, butdss so).Although Plaintiff faults the ALJ for not considering
these records in the context of Plaintiff's overall health, she has failed to
demonstrate that the records cited by the ALJ do not constitute examples of
broader developmenSee Garrison WColvin, 759 F.3d 995, 1018 (9th Cir. 2014)
(“While ALJs obviously must rely on examples to show why they do not believe

thata claimant is credible, the dagiaints they choose muist factconstitute

ORDER GRANTING DEFENDANT'S MOTION-OR SUMMARY JUDGMENT ~13
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examples of a broader development to satisfy the applicable ‘clear and conving

standard.”). Because this Court finds the cited records demonstrate examples
broader development, the ALJ provided another clear and convincing reason fq
discounting Plaintifs credibility.

Finally, the ALJ found inconsistencies between Plaintiff's alleged
limitations and her actual activity. For instance, although Plaintiff testified to
problems with anxiety, the record showed that she “retains fairly intact social
functioning.” Tr. 27. The ALJ found that Plaintifported getting along with
coworkers, supervisors, family, friends, and neighbors; socializing with-her in
laws, brother and one friend; and interacting cooperatively with providers and
examiners.Tr. 27-28. Further, the ALJ found Plaintiff engages in activities that
demonstrate greater functioning than alleged: she is independent in her daily
activities, including driving, shopping, caring for her personal needs, cooking, &
performing householdhores; she plays the clarinet, plays video games, and
watches television; and she spends her days taking classes online and caring |
infant. Tr. 28. Specifically, the ALJ found Plaintiff's “ability to be a single parent

to such a young child suggest[s] an ability to handle more than just routine

stressors and responsibilities and is inconsistent with her claims of disability.” T

28.

ORDER GRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~14
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Although inconsistencies between a claimant’s-ssbrts and daily
activities can provide a permissible basis for an adverse credibility determinatig
Plaintiff rightfully faults the ALJ concluding that these activities are inconsistent
with the impairments described in her testimony igndring other evidence in the
record showing that Plaintiff's impairmerds inteffere with her daily functioning.
See Garrison759 F.3d at 101@olding that the ALJ erred in finding a claimant’s
daily activities inconsistent with her paialated impairments where the ALJ failec
to recognize the claimant was heavily assisted by her mother and must often r¢
for several hours after performing her activitieBbr instance, the record
demonstrates that Plaintiff has difficulty doing things alone and relies on the
support of her children. Tr. 56, 528, 664. Furtikajntiff is able to complete
chores but only byaking frequent breaks. Tr. 318

Nonetheless, in light of all the other permissible reasons the ALJ provide
for discrediting Plaintiff's testimony, this Court does not find the ALJ has
committed reversible erroiSee Batson v. Comm’r of Soc. Sec. Adn3&9 F.3d
1190, 1197 (9th Cir. 2004) (holding that any error that ALJ committed in assert
one impermissible reason for claimant’s lack of credibility did not negate the
validity of the ALJ’s ultimate conclusion that the claimant’s testimony was not
credible). In sum, despite Plaintiff's arguments to the contilagyALJ provided

several specific, clear, and convincing reasons for rejecting Plaitgistimony.
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B. Medical Opinions

Plaintiff also faults the ALJor improperly rejecting the opinions of her
treatmentproviders. ECF No. 14 at 1A9. Specifically, Plaintiff offers the
following arguments: (1) the ALJ, in rejecting the opiniorbof Uddl,
impermissibly relied on only one reasethat Dr. Udell's opinion was not
supported by medical evidenee. at 1315; (2) theALJ failed to address the
opinion of Dr.Smith id. at 1617; and (3) the ALJ relied on impermissible reason
for rejecting the opinion of M&lsner MSW,id. at 1719.

There are three typed physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
[but who review the claimant’s file] (nonexaminifa reviewing] physicians).”
Holohan 246 F.3d at 12002 (citations omitted). Generally, a treating

physician’s opinion carries more weight than an examining physician’s, and an

examining physician’s opinion carries more weight than a reviewing physician’s.

Id. In addition, the regulations give more weight to opinions that are explained

than to those that are not, and to the opinions of specialists concerning matters

relating to their specialty over that of nonspecialists (citations omitted).
If a treating or examining physician’s opinion is uncontradicted, an ALJ m

reject it only by offering “clear and convincing reasons that are supported by

ORDER GRANTING DEFENDANT'S MOTION-OR SUMMARY JUDGMENT ~16
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substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).
“However, the ALJheed not accept the opinion of any physician, including a
treating physician, if that opinion is brief, conclusory and inadequately supportg
by clinical findings.” Bray, 554 F.3d at 1228 (quotation and citation omitted). “If
a treating or examining dtmr’s opinion is contradicted by another doctor’s
opinion, an ALJ may only reject it by providing specific and legitimate reasons
that are supported by substantial evidendgayliss 427 F.3d at 1216 (citing
Lester 81 F.3cat830-31).

“Where an ALJ does not explicitly reject a medical opinion or set forth
specific, legitimate reasons for crediting one medical opinion over another, he
errs.” Garrison, 759 F.3d at 1012‘In other words, an ALJ errs when he rejects @
medical opinion or assigns it littleeight while doing nothing more than ignoring
it, asserting without explanation that another medical opinion is more persuasiy
or criticizing it with boilerplate language that fails to offer a substantive basis fo
his conclusiori. Id. at 101213. Tha being said, the ALJ is not required to recite
any magic words to properly reject a medical opinidtagallanes v. Bower881
F.2d 747, 755 (9th Cir. 1989) (holding that the Court may draw reasonable
inferences when appropriate). “An ALJ can satisg/‘tubstantial exdence’
requirement by ‘setting out a detailed and thorough summary of the facts and

conflicting clinical evidence, stating his interpretation thereof, and making

ORDER GRANTING DEFENDANT'S MOTION-OR SUMMARY JUDGMENT ~17
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findings.” Garrison, 759 F.3d at 1012 (quotirigeddick v. Chaterl57 F.3d715,
725 (9th Cir. 1998)).

1. Mindy Udell, M.D.

Plaintiff first faults the ALJor rejecting the opiniof Dr. Udell, a treating
physician who completed a DSHS form in April 2046d opinedhat Plaintiff is
limited to 11 to 20 hours of sedentary work per week. ECF No. 14 H5;1Br.
588-89. Plaintiff argues, citing to SSR-96, that the ALJ impermissibly rejected
Dr. Udell's opinionsolely because it was inconsistent with the objective medical
evidence.ECF No. 14 at 135.

The ALJ gave “no weight” to Dr. Udell’s opinion for one reason: Dr. Udell
proposed restrictions “are extreme and disproportionate to the essentially
unremarkable longitudinal objective findings.” Tr. 29. In supportAthé&
highlighted the following:

[X]-rays of the thoracic and lumbar spine reveal evidence of only mild

degenerative disc disease at 1) T1112, and I145. Imaging was

negative at all other leve{d8F10, 13) On physical examinations, the
claimant has consistently demonstrated near full range of motion in

the lumbar spine, including being able to forward flex so that her

fingers touch her toes or the ground. She has had normal neurologic

functioning, characterized by intact gait, sensation, and motor

strength.

Tr. 29. Instead, the ALJ afforded great welidgb the opinions of Drs. Ho and

Platterand concluded that Plaintiff retains the functional capacity to perform

ORDER GRANTING DEFENDANT'S MOTION-OR SUMMARY JUDGMENT ~18
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medium exertional workTr. 2829. Dr. Hq a physician who conducted a
comprehensive examination ofaititiff, opined that Plaintiff could lift and carry
50 pounds occasionally and 25 pounds frequemttywould have no standing,
walking, sitthg, or bending restrictions. Tr. 483. The ALJ found this opinion
consistent with the medical evidence.. 29. Dr. Platter, a State agency medical
consultant, opined that Plaintiff could perform medium work. Tr-837The

ALJ alsofound this opinion consistent with the medical evidence and the opinion
of Dr. Ho. Tr. 29.

This Court finds the ALJ properlyjeeted the opinion of Dr. Udell.
Because Dr. Udell's opinion was contradicted by the opinions of Drs. Ho and
Platter, the ALJ need only have providegbecific and legitimate reasons that are
supported by substantial evidenc&e&eBayliss 427 F.3d at216. As found by
the ALJ, Dr. Udell's opinion was unsupportegthe objective medicavidence
and medical findingsBecausehis reasormprovides a specific and legitimate
reason for rejectingnopinionof a treating physicigrsee Tonapetyawn Halter,

242 F.3d 1144, 1149 (9th Cir. 20Q3)Vhen confronted with conflicting medical

opinions, an ALJ need not accept a treating physician’s opinion that is conclusory

ORDER GRANTING DEFENDANT'S MOTION-OR SUMMARY JUDGMENT ~19




10

11

12

13

14

15

16

17

18

18

20

and brief and unsupported by clinical findingsttje ALJ providedufficient
reasoing sumorted by substantial evidenf rejecting Dr. Udell’s opinion.
Although Plaintiff again faults the ALJ for ignoring the alleged aggravating
effect that Plaintiff's obesity and depression had on hergemptomsthe
treatment records cited by Plafhtlo notprovide the necessary support for her
argument Regarding her depression, Plaintiff does not cite to any record evide
demonstrating that her depression aggravates her pain symptoms to such a dg
as to support Dr. Udell's opined limitatiosn The record evidence merely
demonstrates thaker depression may contribute to her symptoms of feelr.
532, 524. Regarding her obesiaintiff has cited to no evidence that her obesit
caused any additional physical limitatidhsit the ALJ &iled to consider
Although obesity can cause limitation of functisee SSR 0210p, 2002 WL
34686281 without citation to evidence in the record, this Court is unable to find
that the ALJfailed toaddress any additional physical limitatidnsvhich

Plaintiff's obesity contributedThe ALJ did acknowledge that Plaintiff is obese

2 Plaintiff cites to SR 96-7p, 1996 WL 374186for the propsition that an ALJ
may not disregard allegations regarding the intensity and persistence of pain s
because they are not substantiated by objective medical evidence. Hdaksver,
ruling concerns the assessment of a claimant’s credibility whenadiag self

reported symptoms and is thus inapplicable.
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and suffers from mild to moderate sleep apnea as a-fesabndition which has
improved with the use of a CPABr continuous positive airway pressudeyice;
however, in onsideringany physical limitations, the ALJ found that, despite
Plaintiffs’ obesity, Plaintiff's “physical examinations consistently show normal
gait, generally full range of motion in her joints, and 5/5 motor strength and inta
sensation throughout hepper and lower extremities.Tr. 26. Accordingly, this
Courtdoes not find error.

2. Gayle Smith, D.O.

Plaintiff also faults the ALJ for failing to address the opinion of treating
physician,Dr. Smith, who completed a DSHS form in April 2010 and opiret t
Plaintiff is limited to 11 to 20 hours per week of no greater than light wWeek-

No. 14 at 1617;Tr. 59495. Citing to SSR 9p, Plaintiff asserts that the ALJ
“must always consider and address medical source opinions.” ECF No. 14 at !
As Plaintiff correctly notes, the ALJ failed to address Dr. Smitiginion,

which the governmergeeminglyconcedes constitutes error. ECF No. 18 41,9
see Garrison759 F.3d at 1012 (“Where an ALJ does not explicitly reject a
medical opinion or set forth specific, legitimate reasons for crediting one medic
opinion over another, he errs."stead, the government contends the error was

harmless. ECF No. 18 at 9 (citiMplina, 674 F.3cat1115.
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Thus, thassue becomes whethiie ALJ’sfailure to address Dr. Smith’s
opinionconstitutes harmfulas opposed to harmlegsror. As recently held by the
Ninth Circuit, the harmless error doctrine applies to an ALJ’s failure to mention
treating source’s medical opinioMarsh v. Colvin 792F.3d 1170, 11Z-73 (9th
Cir. 2015). “[W]here the magnitude of an ALJ error is more significant, then thg
degree of certainty of harmlessness must also be heightened before an error ¢
determined to be harmlessld. at 1173.“In order words, the nte@ serious the
ALJ’s error, the more difficult it should be to show the error was harmléds.”

This Court finds the ALJ’s failure to addrd3s Smith’s opinion although
an errorjs harmless in light of the ALJsnreservedejection of Dr. Udell’s
similar opinion. As stated above, the ALJ rejected Dr. Udell’s April 2010 DHSH
form opinionthat Plaintiff would be limited to 11 to 20 hours of sedentary work
per week because it was unsupported by objective medical eviaiethce
contradicted by other opinion evidendastead, the ALJ relied on the
contradictory opinions of Drs. Ho and Platter, which the ALJ found were
consistent with the overall medical evidence. It is reasonable to find that the
ALJ’s failure to address the opinion of Dr. Smith is harmless be¢has&lJ
undoubtedly would have rejected Dr. Smith’s opiriesimilarly opining in April
2010 that Plaintiff would be limited to 11 to 20 hours of work per week, which

opinion was issued on a DHSH forras beingsimilarly unsupported by evidence
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in the record.See Molina674 F.3d at 11222 (“An ALJ’s failure to comment
upon lay witness testimony is harmless where ‘the same evidence that the ALJ
referred to in discrediting [the claimant’s claims also discredits|fywitness’]

claims.”). And as Defendant notes, the ability to do light work generally

encompasses the ability to do sedentary work, ECF No. 18 at 10 (citing 20 C.F.

8 416.967(b)); thus, therern® reason tdhink the ALJ would have treated theaw
opinions differently. Although the Court acknowledges thatmagnitude of the
ALJ’s error in failing to mention a treating physician’s opinion is high, the degreg
of harmlessness outweighs any harm given the specific facts ieeeALJ’s
failure to address Dr. Smith’s opinion, although an error, is harinézssise it is
“inconsequential to the ultimate nondisability determinatiaddélina, 674 F.3d at
1115. Accordingly, this Court does not find reversible error.

3. SandraElsner, MSW

Finally, Plaintff faults the ALJ forimproperly rejecting the opinion of Ms.
Elsner a social worker, who, in December 2008mpleted a DSHS form and
opined that Plaintiff would be unable to work because of her anxiety, everly
emotional state, and the fact that she is easily overwhelmed. ECF No. 12%t 1]

seelr. 581.
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The ALJ gave “no weight” to Ms. Elsner’s opiniéir. 30. First, the ALJ
noted that Ms. Elsner is not an acceptable medical source. Tins¥6ad, the
ALJ afforded greater weight to the contradictory opinions of Drs. Billings and
Dougherty, both of whom are acceptable medical sources. Tr. 30. Seeond, th
ALJ—noting that Ms. Elsner did not cite to any examination findings or treatme|
records—found that Ms. Elsner’s opinion was “based solely on [Plaintiff’s] repor
that she is anxious and overly emotionaly. 30. Third, the ALJ found that Ms.
Elsners opinion was inconsistent with Plaintiff's daily activities. Tr. 30. Finally,
the ALJ found Ms. Elsner’s opinion was controverted by the mild radiographic 4
physical examination findings. Tr. 30.

Medical sources such as social workers and theraprstsiot “acceptable
medical sources;” rather, these sources are more appropriately characterized 4
“other sources” and theopinionsmay be properly discounted if the ALJ provides
“‘germane reasons” for doing solina, 674 F.3dat1111. Such “other sorce”
opinions “must be evaluated on the basis of their qualifications, whether their
opinions are consistent with the record evidence, the evidence provided in sup
of their opinions, and whether the source has a specialty or area of expertise r¢

to the individual’s impairmerit SSR 0603p, 2006 WL 2329939, at * 4.

3 The ALJImistakenlyrefers to Ms. Elsner as Ms. Edner; however, the ALJ

correctly cites to Ms. Elsner’'s December 2008 opinion.
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This Court finds the ALprovided germane reasons for rejecting the

opinions of Ms. ElsnerFirst, the ALJ reasonably afforded greater weight to the

opinions of Drs. Billing and Dougéty, both acceptable medical sources. SSR 06

03p, 2006 WL 2329939at *5 (“The fact that a medical opinion is from an
‘acceptable medical source’ is a factor that may justify giving that opinion great
weight than an opinion from a medical source whaoisan ‘acceptable medical
source’ because, as we previously indicated . . . ‘acceptable medical sources’
the most qualified health care professionals.™).

Second, noting that Ms. Elsner’s report did not cite to any examination
findings or treatment records, the ALJ properly rejected the opinion as it was
largely based on Plaintiff's subjective reportirfgeeGhanim 763 F.3cat 1162
(“If a treating provider’s opinions are based ‘to a large extent’ on an applicant’s
self-reports and not on clinical evidence, and the ALJ finds the applicant not
credible, the ALJ may discount the treating provider’s opinjon.”

Finally, and relatedly, the ALJ found Ms. Elsner’s opinion unsupported by
clinical findings. Batson 359 F.3dat 1195(“[A]n ALJ may discredt treating
physician’s opinions that are conclusory, brief, and unsupported by the record 3
whole . . . or by objective medical findings.”)

Accordingly,because the ALJ provided germane reasons for rejecting the

opinion of Ms. Elsner, this Court does not find error.
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IT IS ORDERED:
1. Plaintiff's Motion for Summary Judgment (ECF Nial) is DENIED.
2. Defendant’s Motion for Summary Judgment (ECF Mg).is
GRANTED.
The District Court Executive is directedftle this Order enter
JUDGMENT for Defendantprovidecopies to counseandCLOSE the file.
DATED SeptembeR2, 2015.
il
~Thpwan, O

THOMAS O. RICE
United States District Judge
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