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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

TIMOTHY MOOSE No. 2:15ev-3022+VS

ORDER GRANTING DEFENDANT'S
Plaintiff, MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION
VS. FOR SUMMARY JUDGMENT
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

BEFORE THE COURT are crod$dotions for Summary JudgmentECF No 12, 14)
AttorneyD. James Treeepresents plaintiff; Special Assistant United States Attorney Leisa W,
represents defendant. After reviewing the administrative record and badfby the parties, the
court GRANTS defendant’sMotion for Summary JudgmentECF No. 14) and DENIES
plaintiff’s Motion for Summary JudgmenECF No. 12)

JURISDICTION

Plaintiff Timothy Moose(plaintiff) protectively filed for supplemental security income
(SSl)on October 6, 2011Tr. 39, 268) Plantiff alleged an onset date of July 1, 204(Tr. 268)
Benefits were denied initially and on reconsideration. (Tr. 104, 113.) Plaimifested a hearing
before an administrative law judge (ALJ), which was held before ALJ M.J. Adam@ctober 8,

2013. (Tr. 3775.) Plaintiff was represented by counsel and testified at the hearing0@31, 66

tPlaintiff received disability benefits asminor for ADHD and biopolar disorder which terminateq

on April 11, 2011 because he had turned age 18. (Tr. 99.)
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70.) Vocational expelerrill Cohen and plaintiff's grandmother, Carnie K. Beaaso testified.
(Tr. 5166, 7:73) The ALJ denied benefits (T20-29 and the Appeal€ouncil denied review.
(Tr. 1.) The matter is now before this court pursuant to 42 U.S.C. 8§ 405(g).

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transt¢rgtsl d's
decision, and the briefs of plaintiff and the Commissioner, and will therefore only beasizeun
here.

Plaintiff was21 years oldht the time of the hearing. (%41.) He started the 12grade but
left school before graduating. (Tr. 41.) He is thinking about getting a GED. (THd2\as never
worked. (Tr. 44.) He testified he does not work because he gets frustrated with whatgdeop
him and leaves. (Tr. 43.) He once did community service for a truck busines44-@5.) He

shoveled snow, salted ice, cleaned, and washed cars occasi@maliy..) He spends most of his

time at his friends’ houses, his cousin’s house, or his mom’s house, although he hasta trailer

sleep in at his grandmother’s house. (Tr. 48.) He was expelled from school sevesalotimg
disruptive behavior. (Tr. 68.)
STANDARD OF REVIEW

Congress has provided a limited scope of judicial review of a Commissionas®ded?2
U.S.C. § 405(g). A Court must uphold the Commissioner’s decision, made through an ALJ, \
the determination is not based on legal error and is supported by substantial e@dent@nes
v. Heckler 760 F. 2d 993, 99®th Cir. 1985); Tackett v. Apfel1l80 F. 3d 1094, 109Bth Cir.
1999). “The [Commissioner’s] determination that a claimant is not disableewvilpheld if the
findings of fact a@ supported by substantial evidendg€lgado v. Heckler722 F.2d 570, 572

(9th Cir. 1983) (citing 42 U.S.C. § 405(g)). Substantial evidence is more than a meréascin
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Sorenson v. Weinbergés14 F.2d 1112, 111810 Oth Cir. 1975), but less than a preponderance.

McAllister v. Sullivan888 F.2d 599, 606602 Oth Cir. 1989);Desrosiers v. Secretary of Health

and Human Service846 F.2d 573, 57®th Cir. 1988). Substantial evidence “means such relevant

evidence as a reaisable mind might accept as adequate to support a concluRichdrdson v.
Perales 402 U.S. 389, 401 (1971) (citations omitted). “[S]uch inferences and conclusions as
[Commissioner] may reasonably draw from the evidence” will also be up¥ait#.v.Celebrezze
348 F.2d 289, 2938¢h Cir. 1965). On review, the Court considers the record as a whole, not
the evidence supporting the decision of the Commissidvieetman v. Sullivai877 F.2d 20, 22
(9th Cir. 1989) (quotingfornock v. Harris 648 F.2d 525, 526 (9th Cir. 1980)).

It is the role of the trier of fact, not this Court, to resolve conflicts in evidéickardson
402 U.S. at 400. If evidence supports more than one rational interpretation, the Court ma
substitute its judgment for thaf the Commissionelacketf 180 F.3d at 109Allen v. Heckler
749 F.2d 577, 57®th Cir. 1984). Nevertheless, a decision supported by substantial evidence
still be set aside if the proper legal standards were not applied in weighengdbee and making
the decisionBrawner v.Sec’y of Health and Human Ser839 F.2d 432, 433¢th Cir. 1988).
Thus, if there is substantial evidence to support the administrative findings, oeifstbenflicting
evidence that will support a finding of esthdisability or nondisability, the finding of the
Commissioner is conclusivBprague v. Bower812 F.2d 1226, 1229-30th Cir. 1987).

SEQUENTIAL PROCESS

The Social Security Act (the “Act”) defines “disability” as the “inability tayage in any
substatial gainful activity by reason of any medically determinable physical or inergairment
which can be expected to result in death or which has lasted or can be expectedotoalas

continuous period of not less than 12 months.” 42 U.S.C. 8§88 423(@&l)(1882c (a)(3)(A). The
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Act also provides that a plaintiff shall be determined to be under a disabiltif his impairments
are of such severity that plaintiff is not only unable to do his previous work but cannadecmmsi
plaintiff's age, educ&n and work experiences, engage in any other substantial gainful wj
which exists in the national economy. 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B). Thus,
definition of disability consists of both medical and vocational compongedisnd v. Massarra,

253 F.3d 1152, 1156 (9th Cir. 2001).

The Commissioner has established a -B8tep sequential evaluation process for

determining whether a claimant is disabled. 20 C.F.R. 88 404.1520, 416.920. Step one dete
if he or she is engaged in substangjainful activities. If the claimant is engaged in substantiz
gainful activities, benefits are denied. 20 C.F.R. 88 404.1520(a)(4)(l), 416.920(a)(4)(l).

If the claimant is not engaged in substantial gainful activities, the decisiom prakeeds
to step two and determines whether the claimant has a medically severe impaicuosriioation
of impairments. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the claimant does not hg
severe impairment or combination of impairments, the disability claim is denied.

If the impairment is severe, the evaluation proceeds to the third step, which esitigar
claimant’s impairment with a number of listed impairments acknowledged by the Csiomars
to be so severe as to preclude substantial gainfulitgctR0 C.F.R. 88 404.1520(a)(4)(ii),
416.920(a)(4)(ii); 20 C.F.R. 8§ 404 Subpt. P App. 1. If the impairment meets or equals one ¢
listed impairments, the claimant is conclusively presumed to be disabled.

If the impairment is not one conclusively presumed to be disabling, the evaluation prog
to the fourth step, which determines whether the impairment prevents the clanorant

performing work he or she has performed in the past. If plaintiff is able to perferor hier
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previous work, the claimant is not disabled. 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4
At this step, the claimant’s residual functional capacity (“RFC”) assesssennsidered.

If the claimant cannot perform this work, the fifth and final step in the psateterming
whether the claimant is able to perform other work in the national economy in view of his of
residual functional capacity and age, education and past work experience. 20 C.F.H
404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v. Yuckerd82 U.S. 137 (1987).

The initial burden of proof rests upon the claimant to establish a prima facie fcas
entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 9219th Cir. 1971);Meanel
v. Apfe|] 172 F.3d 1111, 1113th Cir. 1999). The initial burein is met once the claimant
establishes that a physical or mental impairment prevents him from engaging indrip@vious
occupation. The burden then shifts, at step five, to the Commissioner to show that (ljnituet clg
can perform other substantighinful activity and (2) a “significant number of jobs exist in thg
national economy” which the claimant can perfokKall v. Heckler 722 F.2d 1496, 149BthCir.
1984).If the Commissioner does not meet that burden, the claimant is found to be diBabté&d.
v. Barnhart 400 F.3d 676, 679 (9th Cir. 2005).

ALJ'S FINDINGS

At step one of the sequential evaluation process, the ALJ found plaintiff has ngeéng
in substatal gainful activity sinceDctober6, 2011, the alleged onset dat@r. 22.) At step two,
the ALJ found plaintiff has the following severe impairmeratention deficit hyperactivity
disorder, affective disorder, and anxiety disorder. (Tr) 2Rstepthree, the ALJ found plaintiff
does not have an impairment or combination of impairments that meets or mestically the
severity of one of the listed impairments in 20 C.F.R. Part 404, Subpt. P, App. 22.JTfhe

ALJ then determined:
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[C]laimant haghe residual functional capacity to perform a full range of work at
all exertional levels but with the following nonexertional limitations. The claimant
can understand, remember, and carry out simple instructions required of jobs
classified at a level VP 1 and 2 or unskilled work. He can make judgments on
simple, workrelated decisions and can respond appropriately to supervision but
should not be required to work in close coordination withivookers such as in a
large, restaurant kitchen. He can death occasional changes in the work
environment. He can perform work that requires only occasional exposure to or
interaction with the general public.

(Tr. 24) At step four, the ALJ found plaintiff has past relevant work. (T27) After considering
plaintiff's age,education, work experienceesidual functional capacitynd the testimony of a
vocational expertthe ALJ determing there are jobs that exist in significant numbers in the

national economy #t daintiff can perform. (T. 27.) Thus, the ALJ concluded plaintiff has nof

14

been under a disability as defined in the Social Securitysiice October 6, 2011, the date the
application was filed(Tr. 28.)
ISSUES

The question is whether the ALJ’s decision is supportesubgtantial evidence and free
of legal error. Specifically, plaintiff assertd) the ALJerredby finding personality disorder is
not a severe impairment; (2) the RFC determination is inconsistent with a medicah apadited
by the ALJ; (3) the ALJmeed in evaluating lay witness evidence; and (4) the ALJ erred by finding
plaintiff not credible (ECF No. 2 at 7-20.) Defendant arguegl) the ALJ properly considered
and addressed the medical evidence in assessing residual functional capabigye (&)no error
at step two; (3) the ALJ reasonably found plaintiff not credible; and (4) the ALJ properly

considered lay testimony. (ECF No. 14 at 5}20
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DISCUSSION
1. Step Two

Plaintiff argues the ALJ erred by finding that personality disorder is notvarese
impairment. (ECF No. 12 atJ.) At step two of the sequential procesge ALJ must determine
whether paintiff suffers from a “severe” impairment, i.e., one that significantly limitsohiker
physical or mental ability to do basic work activiti@®. C.F.R.88 404.1520(c), 416.920(cjo
show a severe impairment, the claimant must first prove the existence of aapbysiental
impairment by providing medical evidence consisting of signs, symptomslaordiory findings;
the claimant’s own statement of symptoms alone will not sufi@€.F.R. 88 404.1508, 416.908.
The fact that a medically determinable condition exists does not automaticallyiraesgmptoms
are “svere” or “disabling” as defined by the Social Security regulatiBes. e.g.Edlund 253
F.3d at 1159%0; Fair v. Bowen 885 F.2d 597, 60@th Cir. 1989) Key v. Heckler754 F.2d 1545,
1549-50 (9th Cir. 1985).

An impairment may be found to be not sevehen “medical evidence establishes only
slight abnormality or a combination of slight abnormalities which would have no more thg
minimal effect on an individual’s ability to workS.S.R. 8828 at *3. Similarly, a impairment is
not severe if it des not significantly limit a claimant’s physical or mental ability to do basic wo
activities. 20 C.F.R88 404.1521(a), 416.921(ABasic work activities includevalking, standing,
sitting, lifting, pushing, pulling, reaching, carrying, or handling; seeing, igaand speaking;

understanding, carrying out and remembering simple instructions; respondnogragiply to

2The Supreme Court upheld the validity of the Commissioner’s severity regulatdariied in

S.S.R. 85-28, iBowen v. Yuckerd82 U.S137, 15354 (1987).
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supervision, coworkers and usual work situations; and dealing with changes in a routine
setting.20 C.F.R. 88 404.1521(b), 416.1521(b); S.S.R. 85t&&

Further, even where nesevere impairments exist, these impairments must be conside
in combination at step two to determine if, together, they have more than a mirfectloefa
claimant’s ability to perform work activitie20 C.F.R.88404.1523, 416.923f impairments in
combination have a significant effect on a claimant’s ability to do basic aabrkities, they must
be considered throughout the sequential evaluation prddess.

Plaintiff argues that the ALJ gave “great weight'ntalltiple providers who diagnosed a
personality disorderyet failed to include personality disorder as a severe impairifi&DEF No.

12 at 7.)Indeed,the ALJ gave great weight to the opinions of Dr. Kraft, who diagnos

oppositional defiant disord&(ODD) (Tr. 507); Dr. Burdge, who diagnosed personality disorde

NOS with antisocial and borderlirike featureé (Tr.591) and Dr. Toews, who indicated a
diagnosis of “rule out” personality disordsiOS, with immature and depressive featr€sr.

486.) Plaintiff was also treated for ADHD, bipolar | and ODD at YVFWC Behalidtealth

3 Oppositional defiant disorder rotedunder listing 12.08, the listing for personality disorders.

(Tr. 507.)

*The ALJ’'s summary of Dr. Burdge’s findings lists the other diagnoses made Bulge but
does not include personality disorder. (Tr. 25, 27, 591.)

5 A “rule out diagnosis means there is evidence that the criteria for a diagnosis may, lbeitm
more information is needed in order to rule it @de U.S. v. Grap&49 F.3d 591, 5994 n2 (Ad
Cir. 2008);Williams v.U.S, 747 F. Supp. 967,978 n.19 (S.D.N.Y 19%ljmpson v. Comn2001

WL 213762, *7-8 (D. Or. 2001) (unpublished opinion).
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Services from February 2002 to July 2010. (Tr. 3649 ALJ did ot addess personality disorder
or ODD at step two potherwise discuss the diagneSeHowever, f an ALJ errs by not finding
an impairment severe at step two, reversal may not be required if the stephiedres the
claimant’s favor.SeeStout v. Comim Soc Sec. Admin.454 F.3d 1050, 105%th Cir. 2006)
Burch v. Barnhart 400 F.3d 676, 6829¢th Cir. 2005) In this case, step two was resolved ir
plaintiff's favor as the ALJ founglaintiff hasmental health impairments. (Tr. 22.) Thus, as lon
as the AJ consideredimitations arising from personality disorder at the other steps of t
sequential process, any error for failing to identify personality disaske severe impairment is

harmless.

¢ Defendant argues the AlJilence regarding personality disorder at step two suggests the 4
concluded personality disorder is not a severe impairment. (ECF No. 24 &f) The court cannot

assume the ALJ’s intent since the issue was not discu8sed.ewin v. Schweiké&54 F.2d 631,

635 Oth Cir. 1981) (indicating findings should be as comprehensive and analytical as feasibje

that a reviewing court may know the basis for the decision).
7 Plaintiff does not argue the ALJ’s failure to include personality desoad a severe impairment
had animpact on the outcome of step three. The B criteria for listing 12.08, which was

specifically assessed by the ALJ, is the same as the B crdetistings 12.02, 12.04, and 12.06,

the listings fororganic mental disorders, affective disorders, and anxiety related disorders.

C.F.R. Part 404, Subpt. P, App. 2. The ALJ found tleeitBria fa those listings was not met.r(T
23.) As a result, plaintiff did not meet the B criteria under listind&2nd therefore would not

meet the listing
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Plaintiff's argument suggestise ALJfailed to take into amunt symptoms of personality
disorder at step four in making the RFC finding. (ECF No. 12-&) He notes listing 12.08
indicates “a personality disorder exists when personality traits are bileatnd maladaptive and
cause either significant impairmigin social or occupational functioning or subjective distréss.’
20 C.F.R. Part 404, Subpt. P, App. 2 § 12.08. Plaintiff also points out that the A criteria 1
symptoms such as “maladaptive patterns of behavior” associated with “pathtiogi
inappopriate suspiciousness or hostility” and “pathological dependence, passivity,
aggressivity.ld. Plaintiff argues evidence of violent and threatening behavior and aggressivif
the record are symptoms of personality disorder, yet were not consideredAlyJtH&CF No.
15atl))

As discussedhroughout this decisionthe ALJ reasonably considered the evidenc
regarding plaintiff's aggressive, threatening and intimidating behadvatably,the ALJ discussed
the findings ofDr. Burdge, one of the psychologists who diagnosed personality disaiter,
indicated that “behavioral observations were irststent with severe mental illness.” (15,
590.) He also opined that plaintiff's mood instability might be “more charactecdi¢g@r. 590.)
Dr. Toews, the examining psychologist, had a challenging interview waintii and found
plaintiff was in no psychological distresbut was immature, verbally obnoxious, verbally
threatening, and necompliant with the examination. (Tr. 481.) Dr. Toews ultimately threaten
to call the police in order to end the examination, yet concluded plaintiff's noncooglath

treatment exacerbates his symptoms and affects functional abilitiez5{2®6,486.) Additionally,

8 Although plaintiff does not argue he meets the criteria for listing 12.08, he poirkedistings

provide basic medical information relevant to the analysis. (ECF No. 15 at 1 n.1.)
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after reviewing the entire record, Dr. Kraft concluded, “When motivated able teobially
appropriate.” (Tr.26, 517.)None of thepsychologistswho diagnosedpersonality disorder
identifiedplaintiff's threatening or intimidatingehavior & a functional limitation. As a result, the
ALJ’s consideration of those symptoms throughout the decision is reasonable.

Plaintiff also argues the Alslfailureto find personality disorder a severe impairment &

step two “taints the ALJ’s entire analysend reflects a “general failure to consider the evideng

in the record.” (ECF No. 15 dt-2.) The court disagrees. Any error overlooking personality
disorde as a diagnosis or severe impairment is harmless because the ALJ reasomsidred
the evidence regardirfgnctional limitations resulting from that diagnosis.
2. Credibility

Plaintiff argues the ALJ erred in finding plaintiff not credible. (ECF Nbaf 1520.) In
social security proceedings, the claimant must prove the existence ofseabhyr mental
impairment by providing medical evidence consisting of signs, symptomslaordiory findings;
the claimans own statement of symptoms alone will not suffice. 20 C§8R04.1508, 416.908.
The effects of all symptoms must be evaluated on the basis of a medically datéermipairment
which can be shown to be the cause of the symptoms. 20 §§4R4.1529, 416.929.

Once medical evidence of an underlying impairment has been shown, medical fineling
not required to support the alleged severity of the symptBommell v. Sullivan947 F.2d 341,
345 Pth Cir. 1991). Ifthere is evidence of a medically determinable impairment likely to causeg
alleged symptom and there is no evidence of malingering, the ALJ must providecspedif
cogent reasons for rejecting a claimant's subjective compléihtat 346. The ALJ mawyot
discredit pain testimony merely because a claimant's reported dégram ¢s unsupported by

objective medical findingsFair v. Bowen 885 F.2d 597, 6019¢th Cir. 1989). The following
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factors may also be considered: (1) the clairsamfputation fotruthfulness; (2) inconsistencies
in the claimaris testimony or between his testimony and his conduct; (3) cldsrdaity living
activities; (4) claimars work record; and (5) testimony from physicians or third parties concern
the nature, severitygnd effect of claimarg condition.Thomas v. Barnhar278 F.3d 947, 958
(9th Cir. 2002).

If the ALJ finds that the claimant's testimony as to the severity of her paimgairments
is unreliable, the ALJ must make a credibility determination with findings suffigisp#cific to
permit the court to conclude that the ALJ did not arbitrarily discredit claimtestimmonyMorgan
v. Apfe] 169 F.3d 595, 6602 Oth Cir. 1999). Anegative credibility finding must be supported
by “specific, clear and convincing” reasons when there is no evidence of malmdgarrell v.
Colvin, 775 F.3d 1133, 113®th Cir. 2014);Molina v. Astrue 674 F.3d 1104, 1112th Cir.
2012).The ALJ“must specifically identify the testimony she or he finds not to be credible 4
must explain what evidence undermines the testimd#glohan v. Massanayi246 F.3d 1195,
1208 (9th Cir. 2001{citation omitted).

The ALJ found plaintiff's medically determinable impairments could redsgnbe
expected to produce the symptoms plaintiff alleged, but his statements regardimgrbgy,
persistence, and limiting effect$ those symptoms are not credible. (Tr. 24.) The ALJ gave
number of reasorfer the credibility determination. (Tr. 226.)

First, the ALJ found the objective medical evidence is inconsistent with pfaintif
allegations of disabiljt because it showstastory of exaggeration and benefit seeking. (Tr. 25
Evidence of motivation to obtain social security benefits may be considered irethiility
determinationSeeMatney v. Sullivan981 F.2d 1016, 102®@th Cir. 1992) see also Bunds v.

Comm'rSoc. Sec. Admin795 F.3d 1177, 118®ih Cir. 2015) The ALJ cited the consultative
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examination with Dr. Toews in January 2011 which indicated plaintiff was immatereally
obnoxious, verbally threatening, and raompliant with the examination prosegTr.25, 481)
He generally refused to performertal status examination taskss cooperation on the WAIS/
was poor, and he was found to be exaggerating his symptoms. (Tr. 286.484July 2012, Dr.
Burdgetold plaintiff that he “did not have anajor mental illness” and posited that plaintiff's
instability “may be more characterologic in nature.” (Tr. 58 noted plaintiff “made a number
of vague claims, usually in the form of brief and vague responses, and when pranatdbdrtate,
he was epeatedly unable to provide relevant support.” (Tr. 590.) He questioned plaintiftgyerg
and noted behavioral observations were inconsistent with a severe mental illneSS0(JDr.
Burdgefound plaintiff did not appear to put forth adequate effaring the process amadicated

a “rule out” malingering diagnosis. (Tr. 591, 5PBhis evidence supports the ALJ’s conclusior
that plaintiff exaggerated his limitations and supports a clear and convieasgnr for rejecting
plaintiff's testimony.

Second, the ALJ determined the medical record shows plaintiff is capable. (Tr. 2
Contradiction with the medical record is a sufficient basis for rejecting thearitls subjectie
testimony.Carmickle v. Comm’r Soc. Sec. Admi33 F.3d 1155, 1169th Cir. 2008);Johnson
v. Shalala 60 F.3d 1428, 14381th Cir. 1995).The ALJ pointed ouain April 2011 Cooperative
Disability Investigations Unit (CDIU) report of an investigation conducte®étective Fentoh

noted plaintiff had friends, was social despite his problems in school, and lived indeperidentl

°The investigation was initiated after Disability Determination Services (DDShdfou
inconsistencies between plaintiff's allegations and his presentatiorgtimouthe disability file.

(Tr. 253.)
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25, 253.) A special education evaluation in February 2012 indicated plaintiff was easigtedst
at times and had difficulty with organization and sustained concentration. (b5£2%1owever,
the ALJ pointed out the evaluation indicated plaintiff had closed the achievgapem reading
comprehension and math reasoning. (Tr. 25, 555.) His behavior was noted to be appropeateg
attending the alternative school, although historically he kWdadhonstrated disruptive,
insubordinate and threatening behaviors leading to disciplinary action. (Tr. 25, 536y)20112,
he presented to his treating medical provider as psychologically and sapiatbpriate. (Tr. 25,

566.) An October 2012 school individualized education program form noted he attended s

every day, has good verbal skills, is good at negotiation, and does well with hands on jobs.

25, 568.) In December 2012, plaintiff saw Dr. Burdge whserved normal speech, normal moto
adivity and normal mood. (Tr. 25, 593.)

Plaintiff argues the ALJ “misunderstands” the evidence regarding fifaimtiucational
progress. (ECF No. 12 at-IIB.) Plaintiff points out that although his teacher noted he had clos
the achievement gap in réad comprehension and math, she also noted the gap widened in b
reading skills, math calculation, and writing. (Tr. 555.) Even if this could reasonashctérized
as a misstatement of the evidence, and the court does not conclude that it isytla¢seemdicates
that “some caution must be used in making this comparison as current academiarsctices
an abbreviated battery and Timothy did not persist with writing tasks as he neay lthe past.”
(Tr. 555.) As such, this is a minor pointtlre ALJ’s description of evidence which demonstrate
that plaintiff is capable of performing and improving at school.

Plaintiff also argues that school accommodations due to his educational disaiality
equivalent to a sheltered work environment. (ECF No. 12-4918Plaintiffassertshe evidence

indicates plaintiff “cannot control his temper or stay on task even in that envinahi#CF No.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT14
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12 at 19.) To the contrary, the evidence cited by the ALJ reasonably supports theg fivadi
plaintiff is capable of performing tasks and social skills within the limitations dRE@ finding.
Other evidence cited by the ALJ throughout the decision and discussed herein support
conclusion.

Third, the ALJ concluded plaintiff's activities are consistent with the residunaitibnal
capacity finding. (Tr. 25.) Evidence about daily activities is properly coregside making a
credibility determinationFair, 885 F.2dat 603. The ALJ pointed outhat plaintiff's mother
reported plaintiff typically watches television, plays games, and vigitsfiiends. (Tr. 25, 238.)
She indicated plaintiff is able to clean, do laundry, and mow the lawn. (Tr. 239.) Thalgtd_J
noted plaintiff reported to Dr. Toews in January 2011 that he could live independently, preg
simple meals, do light housework, shop, and is able to interact with dfferd526, 483.)The
ALJ foundthis evidence reflects a level of functioning not consistent with plaintiff's claims
disability and indicates that plaintiff's capabilities are consistent with the RFC25.)

Plaintiff arguede did not claim to be unable to thee activities cited by the ALJ anthose
activities arenot relatedo his impairments. (ECF No. 12 at 16.) To some extent, plaintiff is corrg
that the ability to participate in such activitiesnist part of plaintiff's complaints. On the other
hand, plaintiff's ability to socialize and interact with people is inconsistent tivehmplication
that he canot get along with anyone in a job situation. However, giving plaintiff the benefit of {
doubt, the court concludes this reason is sotvell-supported by the ALJ’s citations to the
evidenceto constitutesubstantial evidence supporting a convincing reason to find plaintiff

credible. Notwithstanding, the ALJ cited other specific, clear and convincingneasich justify

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT15
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the credibility finding and therefore this is harmless e@ee Carmickle533 F.3cat 1162;Stout
454 F.3dat 1055;Batson v. Comm'r Soc. Sec. Adn@69 F.3d 1190, 1195-97 (9th Cir. 2004).
Fourth, the ALJ found plaintiff's noncompliance with medication and treatme
recommendations reduced his credibility. (Tr. 265 well-established that unexplained ron
compliance with treatment reflects on a claimant’s credibige Molina674 F.3cat1113 -1114;
Tommasetti v. Astry®33 F.3d 1035, 1039ih Cir. 2008);0rn v. Astrue 495 F.3d 625, 63®th
Cir. 2007);Smolen v. ChateB0 F.3d 1273, 1288th Cir. 1996);Fair, 885 F.2d at 60804. An
impairment that can be effectively controlled with treatment is not disabliagee v. Comm'r,
Soc. Sec. Admind39 F.3d 1001, 100®ih Cir. 2006).The ALJ pointed out that plaintiff told

Detective Fenton durinthe CDIU interview that he had stopped taking his medication and

1%Relying on the dissent)aintiff argues,*Carmickledemonstrates that when the ALJ commits
single credibility error the general rule is to remand; that to considegrtbe harmless is an
exception to the general rule and should be done when there is only a ‘minor error’ ardehe
numerous well supported remaining reasons given by the ALJ.” (ECF No.613, aiting 533
F.3d at 1168.) The majority i@armickleaddressed the dissemtd observed, “Contrary the
dissent's assertion, the relevant inquiry in this context is not whether the Ald ewa made a
different decision absent any erregeDissent at 1168t is whether the ALJ's decision remaing
legally valid, despite such error.” 533 F&dL.162.The ALJ cited severaltherspecific, clear and
convincing reasons supported by substantial evidence which reaseahtigtethe credibility
finding. As a result, to the extent the ALJ’s discussion of plaintiff's dailiiées was error, it is

harmless.
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preferred to smoke marijuana. (Tr. 26, 265.) Plaintiff wrote on a function reportdated
December 201that he does naake medication. (Tr. 26, 292.) Dr. Toews noted in February 20
plaintiff was reported to be improved with medication at school and home in 20H@&dled to
quit taking medication at some point. (T26, 486.) Dr. Toews opined that plaintiff's
noncompliance with medication exacedmsymptoms and affects functional abilities. (Tr. 486
Additionally, Dr. Toews concluded that it is likely plaintiff would be able tdqren repetitive
types of work tasks if he was compliant with treatment. (Tr. 48&intiff told Dr. Burdge in
Decenber 2012 that he has had treatment off and on for various conditions. (TTB8@yidence
reasonably supports the conclusion that plaintiff is noncompliant with treatifestis a clear
and convincing reason supported by substantial evidence which supports the credi
determination.

Plaintiff argues that his failure to be compliant with treatment is a symptom of his me

health condition. (ECF No. 12 at -P®.) Where the evidence suggests lack of mental health

treatment is part of a claimant’s mental health conditiomay be inappropriate to consider g
claimant’s lack of mental health treatment as evidence of a lack of crediS#ieyNguyen v.
Chater, 100 F.3d 1462, 146%th Cir. 1996) However, vhen there is no evidence suggesting
failure to seek treatment is attributable to a mental impairnagimér than personal preferente
is reasonable for the ALJ to conclude that the level or frequency th&eais inconsistent with
the level of complaintsMolina, 674 F.3dat 1113-1114.Here substantial evidence suggestg
compliance with treatment will improve plaintiff's symptoriibere is no evidence indicating that
plaintiff is not capable of taking medication or that his failure to maintain treatmented bas
anything other than plaiifits preference Even if some evidence did suggest plaintiff's failure tq

comply with treatment is a symptom of his mental health iSgunesthe court does nbihd that it
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does) other evidence exists which reasonably suggests that plaintiff chooszEsnpdy with or
pursue treatment because of personal preference. As a result, the ALJ did nobesidering
failure to comply with treatmeras a factor ithe credibility determination.

Lastly, the ALJ noted plaintiff consistently reported his future plans do naid@ctork
and he does not want to work. (Tr. 26.) In making a credibility evaluation, the ALJehyaynr
ordinary techniques of credibility evaluatioBmolen 80 F.3dat 1284.The ALJ pointed out
plaintiff repeatedlyold Dr. Toews he does not want to work and has no intention of working. (
26, 481) Dr. Toews reported, “He frankly stated he has no problems preventing him from work
(Tr. 481.) When Dr. Burdge asked if he wanted to work, plaintiff said, “No, not re@lly.589.)
The ALJ observed disability benefits are intended for people who are unablekiomnwbfor

people who do not want to work. (Tr. 26.) Plaintiff argues a lack of motivation to wak i

symptomof plaintiff's condition and should not be held against him. (ECF No. 12 at 19.) None

the opinion evidence suggests tpkintiff's declaration thahe does not intend or want to work
is a limitationbased orhis mental health condition, nor does any opinion identify a lack
motivation asa symptom caused Bys mental health issue8s a result,His is also a clear and
convincing reasosupported by substantif@r rejecting plaintiff's testimony.
3. Lay Witness

Plaintiff argueghe ALJ erred in evaluating the lay witness evidence. (BGFL2 at 11
15.) An ALJ must consider the testimony of lay witnesses in determining whethameamias
disabled.Stout v. Comm’iSoc.Sec Admin, 454 F.3d 1050, 1053®ih Cir. 2006).Lay witness
testimony regarding a claimant’'s symptoms or how an impairment affects ability koisvor

competent evidence and must be considered by the IAlaly testimony is rejected, the ALJ

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT18
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“must give reasons that are germane to each witnegtiyen v. Chate 100 F.3d 1462, 1467
(9th Cir. 1996) (citingDodrill v. Shalalg 12 F.3d 915, 919 (9th Cir. 1993)).

a. Cynthia Crawford

Plaintiff argues that although the ALJ assigned “great weight” to theaospofi Cynthia
Crawford,a special education teachére ALJ failed to accurately describe her statements a
observations. (ECF No. 12 at-1B.)Ms. Crawford signed special education reevaluation report
dated February 23, 2012 (Tr. 553560.) The 2012 evaluation report indicated plaintiff wag
currently expelled from school but still receiwedeklyservices from the alternative high school
(Tr.553.) He was not on track for graduating on time. (Tr. 553.) The report noted eight disciy
incidents in high school related to insubordination, disruptive conduct, bullying, and intimida
a public servant. (TR. 553.) The report found, “Timothy’s insubordinate and bullying behay
are not related to his health impairment, as these behaviors are assoitratggpositional and

defiant behaviors?? (Tr. 553.)

uAdditionally, the report was signed by plaintiff, the school psychologist, and a school dis
representative. (Tr. 560.) The record also contains a Social Security Adrionsteacher
guestionnaire form for evaluation of a minor child completed by Ms. Crawford in Nov@dbey
before the alleged onset date for the claim that is the subject of this attiak83-90.)

2«Health impairment” is a category of qualification for special educatiamcest (Tr. 553, 558.)
Plaintiff originally quaified for special education based on a specific learning disability in readi
writing and math. (Tr. 191.) In 200®he disability category was changed to health impaired bas
on his diagnosis of ADHD. (Tr. 191.) The 2012 report notes that ODD is netlacational

disability. (Tr. 556.)
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The reporfound plaintiff to be friendlyand cooperative during testing; he appeared eas
distracted at times; and he had difficulty with sustained concentration on taskb4) Testig
revealed plaintiff continued to demonstrate significant delays in reading doenmgien, math, and

writing and his skills fell well below age and grade level expectatidnss55.)However, plaintiff

had closed the achievement gap in reading compsedreand math reasoning, although the gap

increased in basic reading skills, math calculation and writing. (Tr. 555.) Pbe fadicated
“some caution must be used in making this comparison as current academiasedres an
abbreviated battery andniothy did not persist with writing tasks as he may have in the pag
(Tr. 555.) Plaintiff reported being unable to identify any vocational inteardt not taking
medication for several years. (Tr. 556.)

In October 2012, Ms. Crawford signed an individualized education program (IEP) fo
(Tr. 56881.) The IEP listed numerous strengths, including normal verbal skills. (Tr. 56&$ It
noted that plaintiff “is well able to hold, keep a job and live independently with sonstaass!.”
(Tr. 568.) The IEP indicated that plaintiff knows the consequences of his actions, letitrszsn

chooses to do the action anyway. (Tr. 569.) “He has behavioral issues that prevemnmnim

producing larger amounts of work.” (Tr. 568 was able to function in a class with a small

number of people, but he was easily distracted. (Tr. 569.) He again reported not takin
medication. (Tr. 569.)

As part of the April 2011 CDIU investigatioDgetective Fenton intervieweds. Crawford.
(Tr. 26062.) She reported several instances of threatening or intimidating bebg\ptaintiff.
(Tr. 26062.) She stated that after 28 years of teaching, plaintiff “was the firsghe can honestly
say, someone needs to do something or another Columbine is going [to] happen.” (Tr. 261

aso told the detective that when plaintiff was medicated for ADHD, it broughtbiwn from his

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT20

y

fr

g his

) She




© 00 N O o A W DN B

N DN NN NDNDDNRRR R R R R B B p
N O N W RN B O O 0O ~N O O N W N B O

heightened experience. (Tr. 261.) Ms. Crawford reported plaintiff did not take hisatieqlibut
selfmedicated with marijuana. (Tr. 261.)

The ALJ gave greaweightto Ms. Crawford’s opinion. (Tr. 2@7.) The ALJ pointed out
that Ms. Crawford opined that plaintiff could hold a job and live independently. (Tr. 26, 568.)
ALJ noted Ms. Crawford was able to observe plaintiff in the stressful environmeaticof and
found her opinion to be consistent with other evidence in the record. (TITI ALJ noted
plaintiff's participation in special education due to ADHD and the difficultig¢l woncentratn
and organizatiomdentifiedby Ms. Crawford. (Tr. 23, 25.) The ALJ pointed out that plaintiff wa
able to close some of the achievement gaps caused by his ADHD, as nboweé&abruary 2012
report by Ms. Crawford. (Tr. 23, 25.) The ALJ observed that plaintiff's behavior at sefasol
appropriate in February 2@, and plaintiff had good verbal skills, was good at negotiation, a
did well with his hands in October 2012. (Tr. 25.) The ALJ citsl Crawford’s report that

plaintiff had benexpelled from school in assessing his social functioning. (Tr. 23.)

Plaintiff argues the ALJ “cherrgicked” Ms. Crawford’s statement that plaintiff was able

to keep a job and that her other statements are inconsistent with thmlrésndtional capacity

finding. (ECF No. 12 at 12.However, the ALJ considered other factors mentioned by Ms.

Crawford throughout the decisiqfTr. 2328.)Indeed, her statements regarding concentration a
social skills are consistent with limitations in tREC to simple taskéee discussiomfra), no
work in close coordination with coworkers, and only occasional interactitheipublic. (Tr. 24.)
Plaintiff suggests that Ms. Crawford’s comments regarding plaintiff'satréng and
violent behavior and her statement that plaintiff could cause “another Columvee
overlooked by the AJ in formulating the RFC. (ECF No. 12 at 12.) However, the oth

psychological opinions in the record support the ALJ’s interpretation of Ms.f@ds/various
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statements. Dr. Burdge found plaintifliti not have a major mental illness” and his instapili
“may be more characterologic.Tr( 590) Dr. Toews, who experienced plaintiff'sithmature,
petulant, manipulative, verbally aggressive and threatening” behavior firstiahdated
noncompliance with treatment exacerbates his symptoms and affeftiadtienal abilities. (Tr.
486.) Dr. Kraft, who reviewed the entire record, found plaintiff can complete tasksroductive
manner when on medication and that when motivated, plaintiff can be socially appra@iat
517.) As noted by the ALJ, Ms. Crawford’s statements are consistent with teiagdi (Tr. 27.)
It is the ALJs duty to resolve conflicts and ambiguity in the medical andmedical evidence.
See Morgan v. Commissioné@69 F.3d 595, 59800 @Oth Cir. 1999). It is not the role of th@art
to seconeguess the ALJAllen v. Heckler 749 F.2d 577, 5799th Cir. 1984). The ALJ's
interpretation of the evidence was reasonable in light of other evidence in thee Aecarresult,
there is no error with respect to Ms. Crawford’s statements.

b. Carnie Beavers

Plaintiff argues the ALJ erred by failing to discuss the testimony of plairgifiisdmother,
Carnie Beavers. (ECF No. 12 at13 Tr. 5666.) “In determining whether a claimant is disabled
an ALJ must consider lay witness testimony concerning a claimant's abiityrko” Stout,454
F.3d at 1053 see also20 C.F.R. 88 404.1513(d). Such testimony is competent evidence
“cannotbe disregardedithout comment."Nguyen,100 F.3dat 1467.Disregard of other source
opinions violates the Secretary’s regulation observations bymmeahcal sourceswill be
considered regardingow an impairment affects a claimant’s ability torw 20 C.F.R. 8
404.1513(e). However, althoughet regulations require consideration of other source opiniof
see20 C.F.R. 88 404.1529(c)(3), 404.1545(a)(3), the ALJ is not redjuoeprovide express

reasons for rejectingstimory from each lay witnes$4olina v. Astrue674 F.3d 1104, 111®th
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Cir. 2012). f the ALJ gives germane reasons for rejecting testimony by oneswijtitee ALJ need
only point to those reasons when rejecting similar testimony by a differersa.ld. Here, the
ALJ discussed a written statement from plaintiff's mother (T¥2@5 but failed to mention the
testimony of his grandmother. Based on the foregoing, this is clear error.

Defendant argues that the failure to analyze this evidence did notta&exttcome of the
case and that the error was harmless. (ECF No. 14 alvb@nethe ALJ's error lies in a failure to
properly discuss competent lay testimony favorable to the claimant, a revieaunigcannot
consider the error harmless unless it can confidently conclude that no reasonhbddné. fully
crediting the testimony, could have reached a different disability deteromn@tout 454 F.3dat
1056 Similarly, an ALJ’s failure to discuss lay witness evidence may be harertessf the lay
witness statement refers to limitations addressed by the B&€Rounds 807 F.3dat 1007
Plaintiff argues the error is not harmless because Ms. Beavers’ tesismmtyconsistent with the
RFC and she offered insight into plaintiff's behavior and his outbursts of aftfeF No. 12 at

15, ECF No. 15 at 4.)

Ms. Beavers testimony discussed plaintiff's upbringing and his livingtsitugTr. 52
57.)Her testimony alsincluded statements such as, “I try not to talk to him . . . because he
mad at me. . . [W]e just don'get along at all(Tr. 53); “He would complain about everything.
He doesn’t like to share anything. He doesn't like anybody doing anything withiranyt(Tr.
55); “He gets angry at you for nothingnd he doesn’t know the meanin§right from wrong . .

. he doesn’t, doesn’t comprehend it.” (Tr. 57.) When asked if she was afraid of plaintiff,
Beavers said, “Yeah, in a way | am, because he gets mad and he’ll takedns f&&m it into a
table or something.” (Tr. 59.) She also testified, “He gets mad easy. He needsttcogoinseling.

He needs to get some medication or something to help him chill out. Because inszar@s.
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59.) Regarding Ms. Crawford’s Columbine comment, Ms. Beavers testified, ‘tisslyrverbal
threats. | don’t think he would go that far [a Columbine incident]. But he wants people think |
big, tough, and that he can do all this stuff.” (Tr. 60.) She also testified she aids@afiell him
“no” and that “He’ll blow up at you and he changes, real fast.” (Tr. 60, 64.)

Defendant argues Ms. Beavers’ testimony contained no specifitidoal limitations.
(ECF No. 14 at 18 Plaintiff argues plaintiff's interactions with his grandmother “are indicativ
of his general attitude toward authority” and “clearly contradicts'RR€ finding that plaintiff
“can respond appropriately to supervision.” (ECF No. 15 at 4.) The court concluagssanable
ALJ would change the outcome of this case based on consideration of Ms. Beavershiestir
The testimony discusses traits and actions mentioneother evidence credited by the ALJ.
Notably, the interview with Dr. Toews was a demonstration of similar behaViod&1-87.) The
CDIU investigation report and the school records also mentioned similar behaio25367,
55360, 56881.) The ALJ gave great weight to the opinion of Dr. Burdge, who told plaintiff H
did not have a major mentahnéss and indicated plaintiff's issues “may be more characterologi
(Tr. 590.) Dr. Kraft also opined that plaintiff can behave appropriately when neati¢at. 517.)
Given the weight of the medical evidence and the occurrence of similar evidesweeet in the
record, the court concludes no reasonable ALJ would arrive at a different outctimee dase,
even if Ms. Beavers’ testimony were credited. As a result, the ALJ'siarfailing to discuss Ms.

Beavers’ testimony is harmless error.
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4, RFC
Plaintiff argues the residual functional capacity finding is inconsistehttiae opinion of
Dr. Kraft. (ECF No. 12 at90.) A claimant's‘residual functional capacitys what a claimant can
still do despite anyimitations. 20 C.F.R§8 404.1545(g)416.945(a).Dr. Kraft reviewed the
record and completed a mental residual functional capacity assessantiary 2011. (Tr. 515
18.) She assessed six moderate limitations. (TF1®LEDr. Kraft's narrative functional capacity
assessment provides:
Clmt is capable of understanding, remembering and following through with simple
and some complex instructions. Intermittent disruption of CPP [concentration,
persistence and pace] is expected d/t [due to] attentional and personaéiy issu
Clmt can comple tasks in a productive manner when on medications for ADHD
and BAD. Best away from the GP [general public]. When motivated able to be
socially appropriate. Would benefit from clear and-gonfrontative supervision.

Can manage superficial interactionghwother[s] in the work place. No adaptive
limits noted.

(Tr. 517.) The ALJ gave “great weight” to Dr. Kraft's opinion. (Tr. 26.)

Plaintiff first argues the RFC finding fails to take into account Dr. Kraft's opinion that

plaintiff experiences intermitte disruption of concentration, persistence and pace. (ECF No.
at 9.) Dr. Kraft opined that plairitiis capable of understanding, remembering and followin
through with simple and some complex instructions, but “intermittent disruption of i€PH
expeced d/t [due to] attentional and personality issues.” (Tr. 517.) The RFC fipdawdes,
“The claimant can understand, remember, and carry out simple instruction®deqtijobs

classified at a level of SVP 1 and 2 or unskilled work. He can make judgments on simpie, V|
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related decisions!® An ALJ's assessment of a claimant adequately captures restrictions relat
concentration, persistence, or pace where the assessment is condistegstrictions identified
in the medical testimonystubbs-Danilson v. Astrug539 F.3d 1169, 1178ih Cir. 2008).In
Stubbsthe court found the ALJ reasonably translated evidence of claimant’s “slownplactni
thinking and actions” and moderate limitation in the abilit{to perform at a consistent pace
without an unreasonable number and length of rest péritmlsa concrete RFC limitation to
“simple tasks’ Id. at 117374. Furthermore, Dr. Kraft's opinion that plaintiff will experience
intermittent disruption of concentration, persistence and pace is qublfied Kraft's statement
that plaintiff can complete tasks in a productive manner when on medication. (Tr. &is7.)
suggests that any limitation on concentration, persistence andvpattbe reduced plaintiff
were compliant with medication. As a wolts there was no error regarding concentration
persistence and pace in the RFC.

Plaintiff also argues the RFC finding deviates from Dr. Kraft's opinion thff would
benefit from clear and neconfrontational supervision. (ECF No. 12 atBhe R-C finding states
plaintiff “can respond appropriately to supervision but should not be required to work in ¢

coordination with cewvorkers such as in a large, restaurant kitchen.” (Tr.24ALJ does not err

135pecific Vocational Preparatiqi$VP) is defined as the amount of lapsed time required by
typical worker to learn thieechniques, acquire the information, and develop the facility needed
average performance in pegific job-worker situation DICTIONARY OF OCCUPATIONAL TITLES

App. C§ Il (4" ed. 1991)“Unskilled work” iswork which needs little or no judgment to do simplg

duties that can be learned on the job in a short period of time. 20 C.F.R. 88 404.1568, 416.9
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by failing to include a physician's recorandations, as opposed to functional limitations, in the

RFC assessmer@iee Carmickleg33 F.3d at 1165i6ding the ALJ did not err in failing to address
a physician's recommendation that a plaintiff use a reclinable desk chair wHilagytrecause
it was not stated as an imperativi)e plain language of Dr. Kraft'ssgement that plaintiff “would
benefit from” nonconfrontational supervision indicatas recommendation rather than 3
limitation.}* As a result, the ALJ did not err by not including thisitation in the RFC.
CONCLUSION

Having reviewed the record and the ALJ’s findings, this court concludes the Atiksde
is supported by substantial evidence and is not based on error.

IT IS ORDERED:

1. Defendant’s Motion for Summary Judgm@aCF No. 14 is GRANTED.

2. Plaintiff's Motion for Summary Judgme(ECF No. 12)is DENIED.

The District Court Executive is directed to file this Order and provide a cauinsel for
plaintiff and defendant. Judgment shall be entered for defendant and the file STaDSED.

DATED March 31 2016

s/ Fred Van Sickle
Fred Van Sickle
Senior United States District Judge

“Plaintiff argues this is post hoaationalization and an attempt to “intuit what the ALJ may hay
been thinking.”(ECF No. 15 at 5.)To the contrary, this is a permissible conclusion undg

Carmickle
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