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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

THOMAS ARTHUR WILLIAMS,
Plaintiff, No. 1:15CV-0308B-RHW
V.
ORDER GRANTING
CAROLYN W. COLVIN, DEFENDANT'S MOTION FOR
Acting Commissioner of Social SUMMARY JUDGMENT
Security,

Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.17, 2Q Mr. Williams brings this action seeking judicial review, pursuant to
42 U.S.C. § 405(g), of the Commissioner’s final decision, which demsed h
application for Disability Insurance Benefiiader Titlell of the Social Security
Act, 42 U.S.C 88 40434. After reviewing the administrative record and briefs
filed by the partieshte Court is now fully informed. For the reasons set forth
below, the CourDENIES Mr. Williams's Motion for Summary Judgment and

GRANTSthe Commissioner’s Motion for Summary Judgment.
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l. Jurisdiction

Mr. Williams filed an application for Disability Insurance Benefits
February 22, 201 AR 65, alleging onset of disability on July 2B007. AR 67.
His application was initially denied qluly 23, 2012, AR5, and on
recansideration on November 6, 2Q1&R 103 OnJanuary 22, 2014
Administrative Law Judge (“ALJ”) Tom Morriseld a video hearing from Seattle,
Washington.AR 34. OnFebruary 20, 2014ALJ Morris issued a decision finding
Mr. Williams ineligible forbenefits AR 11-29. The Appeals Council denied Mr.
Williams'’s request for review on April 12015 AR 1-3, making the ALJ’s ruling

the “final decision” of the CommissioneMr. Williams timely filed the present

action challenging the denial of benefits, and accordingly, his claims are proper

before this Court pursuant to 42 U.S.C. § 405(g).
[I.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous period of not less than twelve months,
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg

claimant is not only unable to do his previous work, but cannot, dxenirsg
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claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act. 20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(@ynsburry v.

Barnhart, 468 F.3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presemifyaged in “substantial
gainful activity.” 20 C.F.R. 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activities done or usually do
for profit. 20 C.F.R. 88 404.1572 & 416.972. If the claimamingaged in
substantial activity, he or she is not entitled to disability benefits. 20 C.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or combing
of impairments, thasgignificantly limits the claimant’s physical or mental ability to
do basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). A severe
impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evidence. 20 C.F.R. 88 40409308

416.90809. If the claimant does not have a severe impairment, or combination
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impairments, the disability claim is denied, and no further evaluative steps are
required. Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to preclude substantial gaiifity/ac

20 C.F.R. §§ 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listings”). If the impairment meets or
equals one of the listed impairments, the claimap&ise disabled and qualifies
for berefits. Id. If the claimant is noper se disabled, the evaluation proceeds to
the fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R. 88 404.1820(e)
& 416.920(e)f). If the claimant can still perform past relevant work, the claima
Is not entitled to disability benefits and the inquiry enlds.

Step five shifts the burden to the Commissioner to prove that the claiman
able to perform other wkrin the national economy, taking into account the
claimant’s age, education, and work experiefee20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet this
burden, the Commissioner must establish that (1) the claimant is capable of

performing other work; and (2) such work exists in “significant numbers in the
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national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(dpEk;an v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissioner is governg
by 42 U.S.C. 8§ 405(g). The scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal errbilf v. Astrue, 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8§ 405(g)). Substantial evidence means “more th
a mere scintilla but less than a preponderance; it is such relevant evidence as
reasonable mind might accept as adequate to support a conclGarmyathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotiugdrewsv. Shalala, 53 F.3d
1035, 1039 (9th Cir. 1995)) (internal quotation marks omitted). In determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviden&eaibins v. Soc.
Sec. Admin., 466 F.3d 880, 882 (9th Cir. 2006) (quotiHgmmock v. Bowen, 879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALIMatney v. Qullivan, 981 F.2d 1016, 1019 (9th Cir.

1992). If the evidence in the record “is susceptible to more than one rational
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interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldbfina v. Astrue, 674 F.3d 1104,
1111 (9th Cir. 2012)see also Thomas v. Barnhart, 278 F.3d 947, 954 {<Cir.
2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decision, the conclusion must be upheld”). Moreo}
a district court “may not reverse an ALJ's decision on account of an error that i
harmkss.”"Molina, 674 F.3d at 1111. An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisiohinseki v. Sanders, 556 U.S. 396, 4690 (2009).
V. Statement of Facts

The facts of the case are set forth in detail in the transéngboeedings,
andaccordingly, arenly briefly summarized hereMr. Williams was46 years
old on the date of his hearir§R 152. Mr. Williams has completed high school
and attended special education classes. ARNM7. AVilliams has previous work
expeience as an auto mechanic. AR 27. He alleges the following conditions lin

his ability to work: left shoulder pain, status post three surgeries; chronic pain i

)y

ne

ver,

)

t

-

lower back; severe headaches; ringing in ears; eyesight impairment; sleep apnea;

and depression. AR 176.

I
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V. The ALJ’s Findings

The ALJ determined thadir. Williams was not disabled under the Social
Security Act and denied his application banefits AR 11-29.

At step one the ALJ found thaMr. Williams had not engaged in substantial
gainful activity sinceDecember 31, 201iting 20 C.F.R. §16.971et seq.). AR
16.

At step two, the ALJ foundMr. Williams had the following severe
impairmentsieft shoulder joint dysfunction, degenerative disc disesdeep apnea
syndrome, a headache disorder, glaucoma, and an affeistvdet(citing 20
C.F.R.§416.920(c)).AR 16.

At step three the ALJ found thamr. Williams did not have an impairment
or combination of impairments that meets or medically equals the severity of ol
of the listed impairments in 20.F.R. 88 404, Subpt. P, App(diting 20 C.F.R.

§8§ 416.920(d), 416.925, & 416.926AR 21-22.

At step four, the ALJfound that Mr. Wlliams could performlight work as
defined in 20 C.F.R. 8 404.1567(b) except that he could: occasionally and
frequently lift and/or carry ten pounds; stand and/or walk (with normal breaks) {
a total of about six hours in an eighur workday and sit (with normal breaks) for
a total of about six hours in an eigiur workday; perform occasional reaching

with the left upper extremity; avoid concentrated exposure to hazards (dangerd

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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machinery, unprotected heights, etc.), noise, and vibration; perform unskilled w
tasks; hae occasional interaction with supervisors anavookers for work tasks
and occasional interactions with the public for work tasks; tolerate frequent
predictable changes in the work environment; @s&la computer foro more than
ten minutes at a time.RA2227.

The ALJ found that Mr. Williams is unable to perform his pal&vant
work as an auto mechanidR 27

At step five the ALJ found thatconsidering hiage, @ucation, work
experience, and residual functional capadityconjunction with théMledicat
Vocational Guidelineand the testimony of a vocational exp#rere are jobs that
exist in significant numbers in the national economy that Mr. Williams can

perform, which include mail clerk, escort vehicle driver, and call out operAgr.

28.
VI. Issues for Review
Mr. Williams argues that the Commissioner’s decision is not free of legal
error and not supported by substantial evider8gecifically, he argues the ALJ

erred by: (1)otally rejecting treating physicians Dr. Greenberg and Dr. £ox’

opinions that Mr. Williams is incapable of full time employment; (2) rejecting the

opinions of examining consultative examiner Dr. Pellicer regarding¥tiams’s

restrictions concerningtanding/walking, lifting/carrying, and manipulation with

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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the let upper extremity; (3) giving ‘iggat weight” to the opinion afon-examining
agency consultant Dr. Stevick; (4) improperly calculating Mr. Williams'’s
credibility, including his testimony about his limiting symptor(ts) failing to
evaluate this claim undéne standards of SSR2p and SSR Hp, pertaining to
Evaluation of Claims Involving Chronic Fatigue Syndrome; and (6) having foun
at step four, that Mr. Williams is not capable of returning to any of his past kind
of employment, the ALJ did not properly identify a sufficient number of other jo
relative to Mr. Williams limitations and restrictions. ECF No. 17 aP22
VII. Discussion
A. The ALJ did not err with regard to the weight given to the medical
opinions in the record.

Having reviewed theecord and the briefing, the Court finds that the weigh
given by the ALJ to the medical opinions of the treating, examining, ard non
examining physicians on record was approprisite Williams takes particular
issuewith the weight given toDr. GeoffreyGreenberg, M.DDr. William T. Cox,
D.O.; Dr. Mary Pellicer, M.D.; and Dr. Drew Stevick, M.D.

The Ninth Circuit has distinguished between three clasgasysfcianan
defining the weight to be given to their opinions: (1) treaphgsicianswho

actualy treat the claimant; (2) examinimmpysicians who examine but do not treat

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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the claimant; and (3) neexamining physiciansvho neithetreat nor examine the
claimant. Lester v. Chater, 81 F.3d 821, 830 (9th Cir. 1996

A treating physician’s opinion given the most weight, followed by an
examining physician, and then by a reamining physicianld. at 83031.In the
absence of a contrary opinion, a treating or examining physician’s opinion may
be rejected unless “clear and convincing” reasons are providedt 830. If
contradicted, a treating or examining doctor’s opinion can be discounted for
“specific and legitimate reasons that are supported by substantial evidence in t
record.” Id. at 83031. The ALJ gave only some weighttioe opinion of Dr.
Pellicer in July 2012, AR 3584, but gave greater weighwith regard to
manipulative restrictions, tine opinion oDr. Stephen P. Roesler, M.D. AR 303.
Dr. Roeslar was a treating physicidat performed shoulder surgeries on Mr.
Williams, whereas Dr. Pellicer was an examining physician. Where these opinig
diverged, the ALJ properly gave greater weight to Dr. Roeslar’'s assesSasent.
Lester, 81 F.3d at 83@1.1

ConverselyMr. Williams asserts that it was improper for the ALJ to give

great weight to the opinion of DBtevick,a norexamining physician. ECF No. 17

1 With regard to the limitations related to arthritis - type pain and the back
pain that was secondary to the arthritis, Dr. Pellicer’s clinical impression

was “pending pain clinic referral.” AR 364. The necessary pain clinic

evaluation was never completed, and the ALJ thus disregarded the limitations.

AR 26. As arthritis was not medically determined, the ALJ was not obligated

to consider limitations resulting from it and secondary conditions.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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at 1516. Whilethe opinion of a noxamining physician cannot on its own
constitute substantial evidence that justifies the rejection of a treating or exami
physician it is not inappopriate for an ALJ tovalue a norexamining physician’s
opinion that is consistent with the record aghele. See Magallanes v. Bowen,
881 F.2d 747, 751 (9th Cir. 198%Yhile Dr. Stevick did prepare his opinion base
on records prior to November 2012, the opinion was consistent with the record
overall, the reason the ALJ gave such strong weight to this opinion. AR 26.

On the other handnaALJ may properly reject a doctor’s opinion if the
clinical notes or observations are inconsistent with the opiBaylissv.

Barnhart, 427 F.3d 1211, 1216 (9th Cir. 2005)(citM@etman v. Sullivan, 877

F.2d 20, 23 (9th Cir. 1989). The ALJ gave limited weight to the statement by Dr.

Coxon October 14, 2011, that Mr. Williams suffers from significant impairment$

stemming from his sleep apnea because the impairments are inconsistent with

records AR 25. For example, Dr. Cox approved Mr. Williams in April 2013 for

two years of a commercial driver’s license. AR 397. The ALJ did not err by rely

on these internal inconsistencies to reduce the weight given to the opinion.
Finally, when a doctor’s opion is based “to a largextent” on the

claimant’s seHreports, and the claimant’s subjective complaints have been

properly discreditet] an ALJ may give limited weight to that opiniofommasetti

2 See infra atpp.12 -14 regarding the ALJ's determination of Mr. Williams’s
credibility.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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v. Astrue, 533 F.3d 1035, 104(®th Cir. 2008).The ALJgave little weight to the
opinion of Dr.Greenberdhat it was “doubtful” that Mr. Williams could return to
the work force, AR 523, and the subsequentaunestion checklist completed by
Dr. Greenberg on the same date, AR 518. The ALJ discounted thisropatause
it was based on subjective complaints, which were not fully credible. ARR7
infrapp. 1214. The examination notes for the visit in which Dr. Greenberg mad
this finding show normal findings, including blood pressure, ajhrypapnea

index score, and chest and cardiac examination. AR 523. Thus, the ALJ concly
that Dr. Greenberg’s opinion was based on Mr. Williams’s complaints of
sleepiness, a rational interpretati®e Thomas, 278 F.3d at 954 (Court will not
overturn a rational interpretation supported by the evidence.).

B. The ALJ Properly Discounted Mr. Williams’s Credibility.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective pain or symptoms is credilieimasetti, 533
F.3dat 1039. First, the claimant must produce objective medical evidence of ar
underlying impairment or impairments that could reasonably be expected to
produce some degree of the symptoms alleg@dSecond, if the claimant meets
this threshold, and there is no afiiative evidence suggesting malingering, “the
ALJ can reject the claimant’s testimony about the severity of her symptoms onl

by offering specific, clear and convincing reasons for doing kib.”

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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In weighing a claimant's credibility, the ALJ may consia@ny factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activiti€3riolen v. Chater, 80 F.3d 1273,
1284 (9th Cir.1996).

The ALJ identified multiple reasons for discounting Mrnll\ams’s
subjective statements. Despite statements that he was significantly lintiied in
daily activities (such as driving) duefttigue, Mr. Williams sought and was
approved for a commercial driving license during his time of disalaifitydrove
to California, a terhour drive AR 24, 39798. Additionally, the ALJ noted

activities inconsistent with his alleged mobility complaints, such as camping. A

24, 384 His orthopedic surgeon, Dr. Roeslar, instructed Mr. Williams to return it

there were probhas withhis shoulder, AR 302, and Dr. Cox also recommended
that Mr. Williams reestablish care with Dr. Roeslar, AR 388t Mr. Williams did
follow up on this which may indicate the symptoms were not as severe as alleg
Likewise, Mr. Williams did notdllow up on the recommendation Bf. Eugene

May, M.D., forheadache management. AR 424.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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The ALJ interpreted these inconsistencies as evidence that Mr. Williams’
subjective complaints were not as severe as he indicated. This was a permissi
rational interpretation that is supported by substantial evidese@pmmasetti,

533 F.3d at 1040, and the Court finds no error with the ALJ’s determination.

C. The ALJ did not err for failing to include Chronic Fatigue Syndrome

because it was not a medically diagnosed impairment.

Mr. Williams alleges that it was error for the ALJ to fail to evaluate the
claim under the standards set forth by the Social Security Administration for
claims involving Chronic Fatigue Syndrome. ECF No. 17 a2@9This argument
IS unpersuasive because, despite information in the record of various symptom
Chronic Fatigue Syndrome, Mr. Williams has no diagnosis of the condition.
Absent a formal diagnosis, as well as consistenittyimthe record to support the

diagnosis, there was no error in failing to consider or include this condséen.

SSR14-1p.

D. The ALJ did not err at Step Five.

Because the Court finds that the ALJ did not err with regard to the weight
given to medical opinions and his credibility, there was no error in the

determination of the residual functional capacity. Thus, the hypothetical posed
the vocational expert was not incomplete. A restatement of the perceived

deficiencies in the evaluation by Mr. Williams is not sufficient to prove that the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~ 14

Dle,

s of




10

11

12

13

14

15

16

17

18

18

20

hypotheticalas incompleteSee Stubbs-Danielson v. Astrue, 539 F.3d 1169,
117576 (9th Cir. 2008).
VIII. Conclusion

Having reviewed the record and the ALJ’s findings, the Clals the
ALJ’s decision issuppated by substantial evidencefoee oflegal error.
Accordingly,IT IS ORDERED:

1. Plaintiff's Motion for Summary Judgmem®CF No. 17, isDENIED.

2. Defendant’'s Motion for Summary Judgmef©C,F No. 20, is
GRANTED.

3. Judgment shall be enteredor Defendant and the file shall be
CLOSED.

IT IS SO ORDERED. The District Court Executive is directed to enter this

Order, forward copies to counsel aridse the file

DATED this 26thday of August, 2016

s/Robert H. Whaley
- ROBERT H. WHALEY
Senior United States District Judge
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