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FILED IN THE
U.S. DISTRICT COURT
1 EASTERN DISTRICT OF WASHINGTON

Aug 10, 2016
2 SEAN F. MCAVOY, CLERK
3 UNITED STATES DISTRICT COURT
4 EASTERN DISTRICT OF WASHINGTON
5||JULIE VANNORTRICK, No. 1:15-CV-03133-MKD
6 Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
7 VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
8||CAROLYN W. COLVIN, SUMMARY JUDGMENT
9|| Acting Commissioner of Social Security, ECF Nos. 14, 17
10 Defendant.
11 BEFORE THE COURT are the pasiecross-motions for summary

12{|ljudgment. ECF Nos. 14, 17. The partiessented to proceed before a magistrate
13||judge. ECF No. 7. The Court, havingiemved the administrative record and the
14| parties’ briefing, is fully informedFor the reasons discussed below, the Court

15||denies Plaintiff's motion (ECF No. 14nd grants Defendant’s motion (ECF Ng.

16||17).
17 JURISDICTION
18 The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

19||1383(c)(3).
20
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STANDARD OF REVIEW
A district court’s review of a final decision of the Commissioner of Soc

Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4

limited; the Commissioner’s desion will be disturbed “only if it is not supported

by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqade to support a conclusionld. at 1159

al

D5(Q) is

(quotation and citation omitted). Stateffeliently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence irthe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the

ALJ’s findings if they are supported by inferences reasonably drawn from th

g

e

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a district

court “may not reverse an ALJ's decisionamtount of an error that is harmless.”

Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate

nondisability determination.’ld. at 1115 (quotation and citation omitted). The

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 2
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party appealing the ALJ’s decision generdibars the burden of establishing that

it was harmed.Shineski v. Sander§56 U.S. 396, 409-410 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiobs be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twel

months.” 42 U.S.C. 88 423(d)(1)(A); 1383)(3)(A). Second, the claimant’s

impairment must be “of such severity tlmat is not only unable to do his previous

ve

work][,] but cannot, considering his age, edtion, and work experience, engagg in

any other kind of substantial gainful wonrkich exists in the national economy
42 U.S.C. §8 423(d)(2)(A); 1382¢(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.9%a)(4)(i)-(v). At sep one, the Commissioner
considers the claimant’s work aatix 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88

404.1520(b); 416.920(b).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 3
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If the claimant is not engaged inbstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satisfigis severity threshold,
however, the Commissioner must find that¢kemant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Commissi to be so severe as to precl
a person from engaging in substaingiainful activity. 20 C.F.R. 88§
404.1520(a)(4)(iii); 416.920(a))dii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefi) C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to ass§

the claimant’s “residual functional capacityResidual functional capacity (RFG

defined generally as the claimant’s abilibyperform physical and mental work

activities on a sustained basis despitedrniher limitations, 20 C.F.R. 8§

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps @
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabd¢ performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner
must find that the claimant is not ddad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner consideisether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(&)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s §
education and past work experen 20 C.F.R. 8804.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afdjusting to other work, the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(g)(1); 416.920(g)(1). If the claimanhot capable of adjusting to oth
work, analysis concludes with a findingatithe claimant is disabled and is

therefore entitled to benefits. 20 GRF88 404.1520(g)(1); 416.920(g)(1).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 5
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The claimant bears the burden of drabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts thbe Commissioner to estaltlighat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20FQR. 88 404.1560(c)§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for Title 1l disabilityinsurance benefits and Title XVI

S

supplemental security income benefitstoecember 2, 2011. In both applicatigns,

Plaintiff alleged a disability onset datéOctober 1, 2009. Tr. 153-59, 165-70.

The applications were denied initialljx. 75-81, and on reconsideration, Tr. 83-

87. Plaintiff appeared at a hearindgdye an Administrative Law Judge (ALJ) o
March 6, 2014. Tr. 28-45. On March 2414, the ALJ denied Plaintiff's claim
Tr. 21.

As a threshold issue, the ALJ found that Plaintiff met the insured statu
requirements of the Act with respeother disability benefit claim through
December 31, 2014. Tr. 15. At siape, the ALJ found that Plaintiff has not

engaged in substantial gainful activitpee the alleged onsdate, October 1,

2009. Tr. 15. At step two, the ALJ foutitht Plaintiff has a severe impairment:

degenerative disc diseasér. 15. At step three, th&LJ found that Plaintiff does

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 6
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not have an impairment or combinatiohimpairments that meets or medically

equals a listed impairment. Tr. 16. TAkJ then concluded that Plaintiff has the

RFC to perform a range of light wonkjth the following additional limitations:

She can lift and carry 20 pounds occasionally and 10 pounds frequent

She can sit for about six hours anchstar walk for about six hours in an

eight-hour workday. She can nevergwl] or climb ladders, ropes, or

scaffolds. She can occasionally climdmps and stairs. She can frequer
balance, stoop, kneel, crouch, cra®lhe has to avoid concentrated
exposure to vibration and hazasdsch as machinery and unprotected
heights.

Tr. 16.

At step four, the ALJ found that Plairfti able to perform her past relev:
work as a retail store clerk, cashier, andnegiclerk. Tr. 20. On that basis, the
ALJ concluded that Plaintiff was not disablesldefined in the Social Security A
Tr. 21.

On June 4, 2015, the Appealsuicil denied review, making the
Commissioner’s decision final for purposes of judicial revi&ee42 U.S.C.
1383(c)(3); 20 C.F.R. 88 416181, 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den

her disability income benefits undeitl€ 1l and supplement security income

benefits under Title XVI of the Social Security Act. ECF No. 14. Plaintiff rai

the following issues for this Court’s review:

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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1. Whether the ALJ properly weigth¢he medical opinion evidence;

2. Whether the ALJ properly discrigztl Plaintiff's symptom claims; and

3. Whether the ALJ properly determineati®laintiff is able to perform pa
relevant work.
ECF No. 14 at 6.

DISCUSSION

A. Medical Opinion Evidence

First, Plaintiff faults the ALJ for discrediting the medical opinions of Cr
Whittlesey, M.D.; Maria Ho, M.D.; and Erigee, ARNP. ECF No. 14 at 8-15.

There are three types of physiciat{g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

but who review the claimant’s filemonexamining or reviewing physicians).”

Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).

“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtio their specialty over that of

nonspecialists.”ld. (citations omitted).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 8
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If a treating or examining physicianbopinion is uncontradicted, an ALJ n

reject it only by offering “clear anconvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

nay

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Adntb4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&sd brackets omitted). “If a treating of
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific dilegitimate reasons that are supportg
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81
F.3d 821, 830-31) (9th Cir. 1995).

The opinion of an acceptable dieal source such as a physician or
psychologist is given more weightath that of an “other source3eeSSR 06-03y
(Aug. 9, 2006)available at2006 WL 2329939 at *2; 20 C.F.R. § 416.927(a).
“Other sources” include nurse practitioners, physician assistants, therapists
teachers, social workers, and other non-medical sources. 20 C.F.R. 8§

404.1513(d), 416.913(d). The ALJ nemdy provide “germane reasons” for

disregarding an “other source” opinioNlolina, 674 F.3d at 1111. However, the

ALJ is required to “consider observatis by honmedical sources as to how an

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT -9
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impairment affects a claimés ability to work.” Sprague v. Bowei12 F.2d
1226, 1232 (9th Cir. 1987).

1. Dr. Whittlesey

Dr. Whittlesey, a treatinghysician, opined in April 2013 that Plaintiff wg
unable to work due to limitations caudggdher back conditiowhich he describe
as “severe lumbar pain and sciaticdy. 378-80. Dr. Whittlesey opined this w3
not permanent, but he did not specify hiowg such limitations might be expect
to last. Id.

This Court finds that the ALJ properly assigned the April 2013 opinion
Dr. Whittlesey “little weight.” BecausBr. Whittlesey’s opinion was contradict
seeTr. 18-20 (noting that the opiniasf Dr. Ignacio and other evidence
demonstrated Plaintiff's ability to perforiight work), the ALJ need only to hav
given specific and legitimate reasoning supgmdiby substantial evidence to rej
it. Bayliss 427 F.3d at 1216.

First, the ALJ found Dr. Whittlesey’s opinion was inconsistent with
Plaintiff's longitudinal treatment historyTr. 20. An ALJ may discredit treating
physicians’ opinions that are conclusoryighrand unsupported by the record g
whole, or by objective medical finding&atson v. Comm’r of Soc. Sec. Admin

359 F.3d 1190, 1195 (9th Cir. 2004)tations omitted).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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The ALJ observed that Plaintiff failéd seek any treatment for significan
periods. Tr. 17. Inadequately or unexplaifi@lure to seek treatment is a factar
that the ALJ can consider in his credibility analyste&e Tommasetti Astrue 533
F.3d 1035, 1039, 1041 (9th Cir. 2008) (the ALJ properly inferred pain was npt as
all-disabling as alleged in light of Plaifits failure to seek an aggressive treatment
program; medical opinions that a claimantnable to work mabe rejected if
inconsistent with the medical records.Hor example, the ALJ found that Plaintiff
sought no treatment from onset in October 2@08il April 2011. Tr. 17 (citing
Tr. 312). The ALJ is partiallgorrect. Plaintiff sought treatment for back pain
once in an emergency room, on Mafd) 2010 (Tr. 245-53and attended one
follow up appointment with Dr. Whittlesey akpril 1, 2010. Tr. 244. At that time,
he opined that the pain “could very likely resolve” by “just using anti-
inflammatories and proper back hygiene.”. Z44. This oversight does not appear
significant, however, because Plaintiff thdid not seek treatment for a year. In
April 2011, Plaintiff experienced lumbapine tenderness and reduced range of

motion. An MRI showed an L5-S1 cealtdisc herniation without impingement;,

1On October 13, 2009, Plaintiff reported tlsae threw a “15 lfbag] of potatoes
in [the] back of [a] truck, heard a pop,dahasn’t been able to stand up straight

since.” Tr. 238.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 11
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as well as some facet artBi®; pain medication was prescribed. Tr. 17 (citing|Tr.
312, 314). In May 2011, Plaintiff aged to arrange a physical therapy
appointment (citing Tr. 309), and in Juk@11, she was advised to follow up six
weeks later. Tr. 17 (citing Tr. 306).

The ALJ found that although Plaintiff fractured her wrist in March 2012,

there is no indication that she received therapy or follow-up treatment for her back

from June 2011 until she presented withrimiétent worsening back pain in Apri
2012. Tr. 17 (citing Tr. 320). At thigopointment, Plaintiff denied having any
back pain at the time. @abalance, and reflexes weeintact. Tr. 17 (citing Tr.
320, 323). These unexplained gaps@atment are inconsistent with Dr.
Whittlesey’s opinion that Plaintiff's back condition is disabling.

Next, the ALJ found that physical exaration results and objective testing
did not support Dr. Whittlesey’s opinioAn ALJ is not required to credit any
medical opinion that is brief, conclusory, and inadequately supported by clinical
findings. Bayliss 427 F.3d at 1216. Imaging at an April 2012 consultative

evaluation by Dr. Ho revealed only miiggenerative disc sitase at the L5-S1

2 Plaintiff reported that she fracturedriverist in March 2012 after a vacuum fell
over and onto her hand. Tr. 224, 257. IBo.noted that Plaintiff's left hand was

in a cast at the time &ier examination. Tr. 269.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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level, minimal cervical spinal spondylesand a small suprapatellar effusion on
the right knee; the left knee was mal. Tr. 17-18 (citing Tr. 269). Upon
examination, there was no evidence of partebral muscle ggsms or tenderness
of the lumbar spine to feather touchr. 17-18. Waddell's gins were negative.
Tr. 18 (citing Tr. 268). There was no eviderof joint deformities, crepitus, or
effusion, with the exception of the left ist; which resolved. Plaintiff's strength
was 5/5 in all extremities, except the ridgag, which was 4+ t8/5. Sensation was
intact. Tr. 18 (citing Tr. 268-69). Rews indicate that Plaintiff was also
“neurologically intact” inMay 2012. Tr. 18 (citing Tr316, 318) (Plaintiff fell
while getting out of a pool, butas neurologically intact).

Similarly, the ALJ found that dibugh an MRI in May 2013 showed the
overall level of disc protrusion increasad,June 2013, Plaintiff retained norma
strength in all extremities. Tr. 18 (citing. 364). In July 2013, gait, station, and
balance again were nornmatd Plaintiff remained neurologically intact. Tr. 18
(citing Tr. 362). In February 2014, m®logist Cheerag D. Upadhyaya, M.D.,
performed a work-up for complaints of omic low back pain, right anterior thigh
and left leg symptoms, and variable tlal fingertip, lower extremity, and right
toe numbness. Tr. 18 (citing T386). Dr. Upadhyaya opined that
electrodiagnostic testing was incomplbté otherwise normal. Tr. 18 (citing Tr|

387). Plaintiff had minimal to moderat@v back tenderrss to palpitation upon

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 13
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neurologic examination. Gait and muscle tone/bulk were noridalAlthough
Plaintiff described more right lggpin, the most recent MRI showksdt greater

than right lateral recess stenodid. (italics added). Dr. Upadhyaya was unab

eto

explain the claimant’s constellation ®fmptoms, and did not recommend surgdgry.

Id. The ALJ correctly relied on the obja& evidence when she discounted Dr,

¢ Plaintiff disagrees with the ALJ’s conclosis and points to aspects of the record

that she contends support Dr. Whitg’s opinion, inalding the conflicting
opinion as to whether surgery wasrveated. ECF No. 14 at 9-11 (citieggy., Tr.
353, 355 (Dr. Whittlesey’s Qober 2013 records); T845, 348 (Dr. Whittlesey’s
December 2013 records) (documenting regmbback pain, decreased range of

motion and positive straight leg raisesge alsolr. 365 (In June 2013, Dr.

Whittlesey notes Dr. Thomas recommendeddinsurgery). The ALJ, tasked with

weighing contradictory evidence, set audletailed and thorough examination gf

the record, stated her interpretation af dvidence, and madeecific findings.
Tr. 17-20;seeBatson 359 F.3d at 1193 (“[T] he Commissioner’s findings are
upheld if supported by inferences reasably drawn from the record .... and if
evidence exists to support more than oniemal interpretationywe must defer to
the Commissioner’s decision.”). HereetALJ’s interpretation of the medical

evidence is reasonable.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 14
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Whittlesey’sopinion.

Third, the ALJ found that Plaintiff's activities were inconsistent with Dr
Whittlesey’s assessed extreme limitations. ZDx. In April 2012, Plaintiff lived i
a house with her family. She cared far 13-year-old son and a five-year-old
daughter; cooked but no lomgmade homemade meals; went outside on a da
basis and could go out alone; drove; giery and handlelder own money.
Plaintiff socialized once dwice a week. Tr. 19 {iing Tr. 200-04). The ALJ
observed Plaintiff's mother indicated thHltintiff visited with her three or four

times a month. Tr. 19 (citing Tr. 192). @rnypical day, Plaintiff stated, she wq

up, ate, watched televisiodid some chores, sat outsj and took her daughter for

awalk. Tr. 19 (citing Tr260). She was able to dome outdoor watering and
weeding, Tr. 19 (citing Tr. 265), enjoyetbking candles, and socialized with

friends who came to visit her. Tr. 19t{eg Tr. 260). She reportedly fell while
getting out of a pool in May 2012, Tx9 (citing Tr. 316), and exacerbated her
back pain when she tried to push aioafhugust/September 2013. Tr. 19 (citing
Tr. 358). The record shows Plaintiff fell ae getting out of her truck in Janua
2014. Tr. 340. The ALJ found that, althouglaintiff alleges she is unable to d
much of anything and needs to lie dowrotighout the day, the evidence indicd

that she is independent in her daily atiég and gets around as necessary. Tr

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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Because the ALJ may discount an opiniaat tls inconsistent with a claimant’s
reported functioningMorgan v. Comm’r of Soc. Sec. Admib69 F.3d 595, 601
02 (9th Cir. 1999), the ALJ provided ahet specific and legitimate reason for

affording Dr. Whittlesey’s opiion limited weight.

Finally, the ALJ discounted Dr. Whitdey’s opinion because it was largely
based on Plaintiff's self-reported symptoarsd pain complaints. Tr. 20. A
physician’s opinion may be rejectedtifs based on a claimant’s subjective
complaints which were properly discountetbnapetyan242 F.3d at 1149. Here,
the ALJ observed Dr. Whittlesey’s opinion was based at least in part on “the
claimant’s self-report of pain, but, as nosdtk is not entirely credible.” Tr. 20
(referring to Tr. 378).

2. Dr. Ho

Dr. Ho examined Plaintiff in April 202 and opined that Plaintiff could sit
for six hours in an eight-hour dapcbe able to lifand carry 20 pounds
occasionally and 10 pounds frequently, wHiaofitation the ALJ credited. Tr. 17.
Dr. Ho further opined that Plaintiff couktand and walk for at least two, but no
more than six, hours out of eight. Tr. 17-18 (citing Tr. 264-70). The ALJ rejected

this additional limitation, in part, bad@®n the opinion of reviewing doctor O.J.

Ignacio, M.D., who assessed an RFC fghtiwork. Tr. 19 (citing Tr. 67-70). A

92

noted, the ALJ also relied on the later rdoigical workup completed in February

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 16
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2014 by Dr. Upadhyaya, whafter reviewing recent imaging studies and
examining Plaintiff was unable to firfdny explanation for the claimant’s
constellation of symptoms.” Tr. 18, 2€iting Tr. 387). Because the opinion of
non-examining physician may constitute dabsial evidence when it is consistg

with other independent evidence in the recd@hapetyan v. Halte242 F.3d

1144, 1149 (9th Cir. 2001), in this catiee opinion of another examining doctor,

Dr. Upadhyaya, the ALJ'season for discrediting a portion of Dr. Ho's
contradicted opinion is specific, legititesand supported by subsatial evidence.
Next, the ALJ rejected Dr. Ho'ssaessed standing amalking limitation
because it appeared to be based upon #wmaht’s self-reports of knee pain. A
physician’s opinion may be rejectedtifs based on a claimant’s subjective
complaints, which were properly discountetbmmasetti533 F.3d at 1041 (an
ALJ may reject an opinion that is “lg&ly based” on a claimant’s non-credible
self-reports)Tonapetyan242 F.3d at 114%lorgan 169 F.3d at 60ZFair v.

Bowen 885 F.2d 597, 604 (9th Cir. 1989).

“‘Because Dr. Upadhyaya dewpéd a treatment plan, ippears that he may be &

treating physician, although this is theymedical record documenting his carg.

Tr. 388. As a treating physician, his opinisrentitled to greater weight than Dr.

Ho’s, who was an examining physiciaHolohan 246 F.3d 1201-02.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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Dr. Ho opined that Plaintiff was limatl to standing and walking less thar
six hours a day. This appears to be Haseclaimant’s righknee pain. But, as

the ALJ observed, pain is not an impairmheTr. 19. Dr. Ho noted “a constant

ache in her right knee” and “complaint” mght knee pain at 120 degrees. Tr. 265,

268, 269-70 (standing/walking capacity is limited “due to limitations of the Iu
spine with radiculopathy and right knpain.”). Dr. Ho’s objective findings,
including normal strength, do not appear to support the assessed limitation,
indicating Dr. Ho must have relied, aBist in part, on Plaintiff’'s unreliable self-
report when she assessed the standingfmglkmitation. As discussed below, t
ALJ properly discredited Plaiifits testimony.

3. Nurse See

Next, Plaintiff faults the ALJ for dicounting the Octolb&012 and Januarn
2013 opinions of Ms. See. In October 20Ms. See opined that Plaintiff would
need to lie down or elevate her feering the day, and this could not be
accommodated by normal work breaksaififf's prognosis was “fair,” and she
was awaiting spinal injections. Tr. 329:3h 2013, Ms. See opined that pain
would cause Plaintiff to miss four of madays of work a month. She opined tf
Plaintiff's work should be sedentarmélimited to no more than twenty hours 3
week. Tr. 19 (citing Tr. 390-92). The Algave little weight to Ms. See’s opinic

regarding these limitations. Tr. 19.
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Ms. See is a nurse practitioner and as ssiclonsidered an “other source
20 C.F.R. §416.913 (d). Because M= ean “other source” whose opinions
about the nature and severity of Btdf's impairments are not entitled to
controlling weight, the ALJ need only have provided “germane reasons” for
rejecting her opinions. SSF5-03p, 2006 WL 2329939 at *Rjolina, 674 F.3d a
1111.

The ALJ discredited Ms. See’s opinidios substantially similar reasons §
applied to Dr. Whittlesey’s opinions. .T20. The ALJ found that Ms. See’s
opinions were inconsistent with Pl&ifis longitudinal treatment history as
discussed above. Tr. 2@econd, the ALJ found that Ms. See’s opinions werg
inconsistent with Plaintiff's performarmn physical examinations, as previoug
discussed. Tr. 20. An ALJ is not rerpd to credit any opinion that is brief,
conclusory, and inadequately supported by clinical findi®gyliss 427 F.3d at
1216.

Third, the ALJ concluded that Ms. &g opinions were inconsistent with
Plaintiff's reported functioning. Td9-20 (citing Tr. 265-66) (Plaintiff reported
that she was able to drive a few milglsppped, performed persal care, did som
housework and some outdamatering and weedingnd her hobby is her
children); Tr. 358 (Plaintiff reported she svdoing well lately with low back paif

until she tried to push a car recently§n ALJ may discouna medical opinion

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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that is inconsistent with @aimant’s reported functioninglorgan,169 F.3d at
601-02.

Fourth, the ALJ found that Ms. See’s opinions were also based in part
Plaintiff's self-report of pain, which hdsken discredited. Tr. 19-20 (citing Tr.
265-66) (Plaintiff reported that she walsle to drive a few miles, shopped,
performed personal care, did some leusrk and some outdoor watering and
weeding, and her hobby is her children); Tr. 358 (Plaintiff reported she was
well lately with low back pain until sheiéd to push a car recently)). An ALJ is
not required to accept a medical opinion tkatargely based” on a claimant’s

non-credible self-report§,ommasetti533 F.3d at 1041.

Finally, the ALJ noted that Ms. Se@pinions were inconsistent with Dr|

Upadhyaya’s most recent analysis, whiound no explanation for Plaintiff's
symptoms. Tr. 20 (citing Tr. 387 (in Feiary 2014, Plaintiff's symptoms could
not be explained based upon current imgy). An ALJ may properly reject the
opinion of an “other source” if it is @onsistent with the testimony of an
acceptable sourcesee Molina674 F.3d at 1111-12.

The Court finds the ALJ provided geame reasons for affording Ms. Seg

opinions little weight.
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B. Adverse Credibility Finding

The Plaintiff next faults the ALJ fdailing to provide specific findings wit
clear and convincing reasons for discatied her symptom claims. ECF No. 14
15-18.

An ALJ engages in a two-step analysigddetermine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ mus
determine whether there is objectimedical evidence of an underlying

impairment which could reasonably bepekted to produce the pain or other

symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).

“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of theygjom she has alleged; she need only S
that it could reasonably have cads®me degree of the symptomVasquez v.
Astrue,572 F.3d 586, 591 (9th Cir. 2009) @nbal quotation marks omitted).

Second, ‘[i]f the claimanteets the first test and there is no evidence of
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if she gives ‘specifidear and convinag reasons’ for the

rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9@ir. 2014) (quoting

-

at

how

of

Lingenfelter v. Astrueb04 F.3d 1028, 1036 (9th Cir. 2007)). “General findings are

insufficient; rather, the ALJ must identifyhat testimony is not credible and wh

evidence undermines theaghant’s complaints.”ld. (quotingLester,81 F.3d at
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834); Thomas v. Barnhay278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ must
make a credibility determination withnfilings sufficiently specific to permit the

1Y

court to conclude that the ALJ did not grérily discredit claimant’s testimony.”).
“The clear and convincing y&ence] standard is thmost demanding required i
Social Security casesGarrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014)
(quotingMoore v. Comm’r o5oc. Sec. Admin278 F.3d 920, 924 (9th Cir. 2002)).

In making an adverse credibility dat@nation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas278 F.3d at 958-59.

This Court finds the ALJ provided\seral specific, clear and convincing
reasons for finding that Plaintiff’'s statements concerning the intensity, persistence,
and limiting effects of her symptomsréanot entirely credible.” Tr. 17.

1. Lack of Objective Evidence

First, the ALJ found that Plaintiff's alleged physical impairments and their
corresponding symptoms were not suppbtig the medical evidence. Tr. 17-1B.
Subjective testimony cannot be rejecteldlydbecause it is not corroborated by

objective medical findings, but medical evideris a relevant factor in determinjng
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the severity of a claimant’s impairmentRollins v. Massanayi261 F.3d 853, 85]
(9th Cir. 2001)see also Burch v. Barnhart00 F.3d 676, 681 (9th Cir. 2005).

The ALJ relied on the fact that, althouBlaintiff has a long history of low|

-~

back pain, she worked despite her dbad and the evidence does not reveal any

significant change or deterioration inrtfedndition at the alleged onset date of
October 1, 2009. Tr. 17 (citing Tr. 236, 241, 24853). On October 13, 2009,
Plaintiff alleged worsening pain. Tr. 1Bhe had decreasemhge of motion as

well as positive straight leg raisetieg on the right. However, she was

neurologically intact with normal strengtfgnsation, and reflexes. Tr. 17 (citing

Tr. 239).

The ALJ also relied on Plaintiff's lacf regular treatment from October
2009 until April 15, 2011. Tr. 17 (citingr. 312). An MRI showed an L5-S1
central disc herniation without impingemeas, well as some facatthrosis. Tr.

17 (citing Tr. 314). In May 2011, Plaintifigreed to arrange a physical therapy

sIn May 2009, for example, Plaintiff toldeatment providers that she had a lon
history of back pain, Tr. 241, and imilery 2014, reported that she had chron
back and leg pain for twenty years.. 383. However, records reflect earningsg
from at least 2005 through 2009. Tr. 138e alsdlr. 184 (Plaintiff reported

working full time from 1998 through June 2006).
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appointment, Tr. 309, and in June 2011, she was advised to follow up six wg
later. Tr. 17 (citing Tr. 306). The Alpointed out that, although Plaintiff
fractured her wrist in March 2012, therens indication that she received thera
or follow-up treatment for her back ungihe presented with intermittent worser
back pain in April 2012. She deniedvivey any back pain at the time. Gait,
balance and reflexes were icta Tr. 17 (citing Tr. 320, 323).The minimal
treatment history does not supporiRtiff's allegations of pain.

Because an ALJ may discount panmdaymptom testimony based on lac
medical evidence, as long as it is na fole basis for discounting a claimant’s
testimony, the ALJ did not err when dioeind Plaintiff's complaints exceeded &
were not supported by objective and physical exam findings.

2. Inconsistencies in Plaintiff's Statements

In discrediting Plaintiff's symptms, the ALJ also cited several
inconsistencies in Plaintiff’'s staterrten Tr. 18. In making a credibility

evaluation, the ALJ may rely on ordinaschniques of credibility evaluation.

sSimilarly, as noted, Dr. Ho’s exaim April 2012 revealed no evidence of

paravertebral muscle spasorsenderness of the lumbar spine to feather touch.

Waddell's signs were negaély Sensation was intastrength was 5/5 in all

extremities, except the right leg, whichsvét to 5. Tr. 18 (citing Tr. 268-69).
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Smolen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996Fontradiction with the
medical record is a sufficient basis fejecting the claimant’s subjective
testimony. Carmickle v. Comm’r of Soc. Sec. Admb83 F.3d 1151, 1161 (9th
Cir. 2008);Johnson v. ShalaJ&0 F.3d 1428, 1434 (9th Cir. 1995). Moreover,
strong indicator of credibility is the consistency of the individual’'s own stater
made in connection with thedaim for disability benefitand statements made tq
medical professionals. S.S.R. 9677p.
For example, the ALJ found thatladiugh Plaintiff testifid she had severg
mobility problems (she can stand no mtivan fifteen minutes, and sit no more

than ten minuté$, she told a physical therapiatJune 2012 that home exercise

7Social Security Ruling 96-7p was superseded by S.S.R. 16-3p effective M3
2016. The new ruling also provides thia¢ consistencies of a claimant’s
statements with objective medical eviderand other evidence is a factor in
evaluating a claimant’s symptoms. S.S1B-3p at *6. Nonetheless, S.S.R. 16
was not effective at the time of the ABXecision and therefore does not apply
this case.

¢ Tr. 34-35. Similarly, as part of her digation for benefits Plaintiff alleged tha
she could not stand longer than five to teinutes, sitting is mited, and she cou

not lift more than five pounds. Tr. 200.
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relieved pain when she did them, but blad been unable to perform the exercises

because she had been in and out efitbspital visiting fanily — an activity

inconsistent with severe mobility probte. Tr. 18 (citing Tr. 295-96). Next, the

D

ALJ found that Plaintiff inconsistently reged insomnia. For example, Plaintiff
alleged insomnia in connection with her Bggttion, Tr. 183, 201, and testified that
she was lucky if she slept two or three hours a night. Tr. 17-18 (citing Tr. 36).
However, records in August 2013 show Plidimeported that she went to bed at
midnight, woke up at seven a.m., and nad nap during the day, even though tivo
months earlier Plaintiff reported that she slept four hours a night. Also, the ALJ
noted that Plaintiff testified that sheffawed various sideffect from the use of
medication, the evidence did not corroberhér claims, anoth@nconsistency that
diminished Plaintiff's credibility. Tr. 18 (citing Tr. 334, 361).

The ALJ reasonably determined Plaintifade inconsistent statements that
undermined her veracity as a witness.

3. Daily Activities

The ALJ found that the level of physidatpairment Plaintiff alleged was

inconsistent with multiple reports of haaily activities. Tr. 17-19. A claimant’s

reported daily activities can form the basis for an adverse credibility determipation

if they consist of activities that contradict the claimant’s “other testimony” or |if

those activities are transfetalio a work settingOrn v. Astrue495 F.3d 625, 639
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(9th Cir. 2007)see also Fair885 F.2d at 603 (daily activities may be grounds
an adverse credibility finding “if a claimantable to spend a substantial part of
day engaged in pursuits involving the pemi@ance of physical functions that are
transferable to a work setting.’9ee alsdRollins v. Massanari261 F.3d 853, 857
(9th Cir. 2001) (Plaintiff's ability tacare for young children without help
undermined claims of totally disablingipa Here, the ALJ found, for example
that Plaintiff cared for her childrenpoked, drove, shoppeldandled money,
socialized once or twicewseek, and visited her mothtiree or four times a

month. Tr. 19 (citing Tr. 192, 201-04). &lnecord also shows that Plaintiff did

some outdoor watering and weeding, 285, enjoyed making candles, and took

her daughter on walks. Tr. 19 (citing. P60). In May 2012, Plaintiff reported

for

his

that she fell while getting out of a pool (Tr. 316) and exacerbated her back pain

after she tried to push a car in Augustt8eber 2013. Tr. 19 (citing Tr. 358).
“While a claimant need not vegetateaimlark room in order to be eligible

for benefits, the ALJ may discredit achant’s testimony when the claimant

reports participation in everyday activities indicating capacities that are

transferable to a work setting” or whaativities “contradict claims of a totally

)

debilitating impairment.”"Molina, 674 F.3d at 112-13 (internal quotation mark;
and citations omitted). The ALJ notedathPlaintiff “alleges an inability to do
much of anything with need to lie dowlmroughout the day, but the evidence
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indicates that she is independenhar daily activities and gets around as
necessary.” Tr. 19. The AlLconcluded that Plaintiff'activities are “inconsistent
with her allegations of disabling functiodanhitations,” in other words, Plaintiff's
activities are inconsistentithi her allegation of complely debilitating pain. Tr.
19. The ALJ properly releton daily activities that exceed alleged limitations
when she assessed Plaintiff's credibility.

4. Reason Employment Ended

Finally, the ALJ relied on the fact thRtaintiff stopped working for reasons
unrelated to her allegedly disablingpairment. Tr. 19. The ALJ found that
Plaintiff's last employment ended “at leastpart because she was laid off due [to
lack of work.” Tr. 19 (citing Tr. 183).

An ALJ may consider that a claimastbpped working for reasons unrelated

to the allegedly disabling condition making a credibility determinatiorGee

Tommasetfi533 F.3d at 1040 (the ALJ properly discounted Plaintiff’'s credibility
based, in part, on the fact that the clamg&reason for stopping work was not his
disability); Bruton v. Massanayi268 F.3d 824, 828 (9th Cir. 2001) (the fact that
the claimant left his job because he Wad off, rather than because he was

injured, was a clear and convincireason to find him not credible).

Plaintiff briefly contends, without citig any authority, that being laid off

and receiving unemployment benefits do not preclude disability. ECF No. 14 at
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17. The record is clear that Plaintiff I&iér job because she was laid off “due ko

lack of hours,” not because she was physiaatigible to perform the job. Tr. 18

The ALJ properly considered and reasogaizncluded that Plaintiff's condition

was not the reason that she stopped working when assessing her credibility,

In sum, the Court finds the ALJq@rided specific, clear, and convincing
reasons for rejecting Plaintiff's testimony.
C. Step Four Analysis

Finally, Plaintiff faults the ALJ for finohg that she is able to perform her
past relevant work. She alleges thatAhd failed to include all of her limitation

in the assessed RFC, failed to identifg #pecific demands of Plaintiff’'s past

relevant work, and, finally, failed to corage the demands of Plaintiff's past wark

with her specific functional limitations. ECF No. 14 at 18-20.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R116.920(a)(4)(iv). If the claimant is
capable of performing past relevantniwahe Commissioner must find that the
claimant is not disabledd. 8§ 416.920(f).

This Court finds that the ALJ properly performed the step four analysig
ALJ need not include limitaons in the hypothetical that the ALJ has conclude
not supported by substantalidence in the recordsee Osenbrock Apfe| 240
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F.3d 1157, 1163-64 (9th Cir. 2001). Plaintfintends the step four hypothetica
failed to include the limitations assesseddyy Whittlesey, Dr. Ho and Nurse S¢
As already discussed by the Court, the ALJ did not err in excluding these all
limitations in formulating Plaintiff's RFC. As such, the ALJ did not err in
excluding them from the hypothetical.

Although the burden of proof lies withdltlaimant at step four, the ALJ 3
has a duty to make the requisite facfiradings to support his conclusion. SSR
82-62;Pinto v. Massanari249 F.3d 840, 844-45 (9th Cir. 2001) (internal citat
omitted). This is done by looking tite “residual functional capacity and the
physical and mental demands” of #laimant’s past relevant workd. (citations

omitted). The claimant nst be able to perform:

1. The actual functional deands and job duties of argiaular past relevant

job; or

2. The functional demands and joltida of the occupation as generally
required by employers thughout the national economy.

SSR 82-61. This requires specific findiragsto the claimant’s residual functio
capacity, the physical and mental demamidhe past relevant work, and the
relation of the residual functional caggido the past work. SSR 82-62.

Plaintiff seems to fault the ALJ for basing her decision only on whethe
could perform her past relent work “as generally p®rmed,” without making a

finding about her past relevant workatually performed. The ALJ found that
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Plaintiff could perform her = relevant work “as gendhaperformed.” Tr. 20.

Such a finding is sufficient to suppahte ALJ’s step four analysis. The

regulations do not require explicit findingssap four regarding a claimant’s past

relevant work both as generally perfornaadlas actually performedPinto, 249

F.3d at 845 (emphasis original). The vocational expert merely has to find th

at a

claimant can or cannot continue her pakvant work as defined by the applicgble

regulations.ld.; see also Villa v. Hecklei797 F.2d 794, 798 (9th Cir. 1968)

(“[t]he claimant has the burdeof proving an inability to return to his former type

of work and not just to his former job."Here, the VE testified his opinion that
person with Plaintiffs RFC could performrée jobs that she had performed in
past, as that work is generally performegs consistent with the Dictionary of

Occupationafitles. Tr. 42.

This testimony comports with the regeinent that a VE's testimony shoyld

not leave any “unresolved potentiatansistencies in the evidenceVlassachi v.
Astrue 486 F.3d 1149, 1152-53 (9th Cir. 200Giting SSR 00-4p at *4 (SSR 00
4p unambiguously providesah“[w]hen a [vocationkexpert] . . . provides
evidence about the requirements obla pr occupation, the adjudicator leas
affirmative responsibilityo ask about any possible conflict between that
[vocational expert] . . . evidene@ad information provided in th®|ctionary of

Occupational Titleg” (emphasis original) (footnote omitted)).
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Because an ALJ may rely on a vocatioexpert’s testimony that a cIaimapt

Is able to perform past work as genlgrperformed, as the ALJ did here, the ALLJ

did not err when she found that Plaintiffalsle to perform past relevant work as a

retail clerk, cashieand returns clerk.

Plaintiff alleges that the ALJ shouldyeweighed the evidence differently,

but the ALJ is responsible for reviewing the evidence and resolving conflicts or

ambiguities in testimonyMagallanes v. Bower881 F.2d 747, 751 (9th Cir.
1989). If there is substantial evidencestpport the administrative findings, or
there is conflicting evidence that willigport a finding of either disability or
nondisability, the finding of the Commissioner is conclusi8perague v. Bowegn
812 F.2d 1226, 1229-30 (9th Cir. 1987).
CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence anc& of harmful legal error.

IT IS ORDERED:

1. Defendant’'s motion for sumary judgment (ECF No. 17) is

GRANTED.

2. Plaintiff's motion for summary judgment (ECF No. 14DENIED.
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The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aGLOSE
the file.

DATED this 10th day of August, 2016.

S/Mary K. Dimke

MARY K. DIMKE
UNITED STATESMAGISTRATE JUDGE
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