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5 UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7||LORETT MAY JULIAN, No. 1:16-cv-03064-MKD
8 Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY
9 VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
10{| COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
11|| SECURITY, ECF Nos. 14, 15
12 Defendant.
13 BEFORE THE COURT are the padieross-motions for summary

14/ljudgment. ECF Nos. 14, 15. The partiessented to proceed before a magistrate
15||judge. ECF No. 7. The Court, havingimved the administrative record and the
16|| parties’ briefing, is fully informed For the reasons discussed below, the Court
17|| grants Plaintiff's motion (ECF No. 14)nd denies Defendant’s motion (ECF N¢.
18| 15).
19
20

|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND
DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT -1
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|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND

JURISDICTION

The Court has jurisdiction over thgase pursuant to 42 U.S.C. 88 405(9);
1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Socjal

Security is governed by 42 U.S.C. 8 405(g). The scope of review under 8§ 405(g) is

limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqadse to support a conclusionld. at 1159

(quotation and citation omitted). Stateffetiently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeaord as a whole rather than searching
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,
1156 (9th Cir. 2001). If the evidence iretrecord “is susceptible to more than
one rational interpretatiofthe court] must uphold the ALJ’s findings if they arg

supported by inferences reasblyadrawn from the record.Molina v. Astrue,674

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 2
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F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmless.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severity tlnat is not only unable to do his previo
work][,] but cannot, considering his age, edtion, and work experience, engag
any other kind of substantial gainful wonrlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88

404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner

|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND
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|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND

considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢lemant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comroissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairmentis as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg

claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 4
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If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to asse

the claimant’s “residual functional capacityResidual functional capacity (RFC

defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capaldé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfonng past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 88304.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is capiagbof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vamal factors such as the claimant’s «
education and past work expermen 20 C.F.R. 8804.1520(a)(4)(v);

416.920(a)(4)(v) If the claimant is capable afljusting to other work, the

|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND
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|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND

Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(g)(1); 416.920(g)(1). If the claimanmnhot capable of adjusting to oth
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ’'s FINDINGS

Plaintiff protectively applied for Title Il disability insurance benefits ang
Title XVI supplemental security inconmmeenefits on Octobed1, 2012, alleging at
onset disability date of March 1, 2007.. 204-07. The applications were denis
initially, Tr. 75-93, and on reconsideration, Tr. 94-117. Plaintiff appeared at
hearing before an administrative law judgé.J) on June 18, 2014. Tr. 37-74.

the hearing, Plaintiff amended the gkel onset date to October 31, 2012, the
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|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND

application date. Tr. 39-400n August 5, 2014, the ALJ denied Plaintiff's clafm.

Tr. 19-36.
At the outset, the ALJ determined thag tihate last insured is June 30, 20
Tr. 24. At step one of the sequengahluation analysis, the ALJ found Plaintif

has not engaged in substantial gainful activity since Mar@007, the alleged

onset date. Tr. 2%4.At step two, the ALJ found &intiff has the following severe

impairments: fibromyalgia, degenév& disc disease, other unspecified
arthropathies, and obesity. Tr. 25. siép three, the ALJ found Plaintiff does n

have an impairment or combination ofgearments that meets or medically eqy

the severity of a listed impairment. Tr..2bhe ALJ then concluded that Plaintiff

has the RFC to perform light work withe following additional limitations:

This individual can lift and/or carrg0 Ibs. occasionally and 10 Ibs.
frequently, can stand and/or walk (with normal breaks) for a total of
about 4 hours in an Beur workday, and cantgwith normal breaks)

for a total of about 6 hours in &hour workday. Sk can frequently

! The date last insured is June 30, 2012.3%r At the hearing, Plaintiff amends
her alleged onset date to October 31, 2012, the applictdienand acknowledg
that such amendment would elimin#te Title Il applicéion for disability
insurance benefits. Tr. 39-40.

2Despite Plaintiff amending her alledjenset date to October 31, 2012, the

12.

D

ot

als

d

application date, the ALJ referred to the ora alleged onset date in the decisipn.
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|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND

balance and stoop, occasionaltimb ramp[s] and stairs, kneel,
crouch and crawl. There can becasional overhead reaching. She
should avoid concentrated expostoédiazards (dangerous machinery,
unprotected heights, etc.), extrew@d and vibrations. She needs to
periodically alternate sitting witktanding which can be accomplished
by any work task requiring such shifts or can be done in either
position temporarily or longer.

Tr. 25-26.
At step four, the ALJ found Plaintiff is able to perform her past relevan

work as a dispatcher, mateehicle; escort; and telephone operator. Tr. 29.

Alternatively, at step five, after congidng the testimony of a vocational expert,

the ALJ found there are jobs that exist in significant numbers in the national
economy that Plaintiff can perform, suak cashier Il. Tr. 30. Thus, the ALJ
concluded Plaintiff has not been under sadility since March, 2007, the allegg
onset date. Tr. 31.

On February 19, 2016, the Appeé@lsuncil denied review of the ALJ’s
decision, Tr. 1-5, making the ALJ’'s deasithe Commissioner’s final decision
purposes of judicial reviewSeed42 U.S.C. 8§ 1383(c)(3).

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
her supplemental security income benaiitsler Title XVI of the Social Security]
Act. Plaintiff raises the following issues for review:

1.  Whether the ALJ properly discreditélaintiff's symptom claims;

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 8
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|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND

2.  Whether the ALJ properly weighedetimedical opinion evidence; gnd

3.  Whether the ALJ properly vighed the lay testimony.
ECF No. 14 at 7, 19.
DISCUSSION
A. Adverse Credibility Finding
Plaintiff faults the ALJ for failing taely on reasons that were clear and
convincing in discrediting her syrtgim claims. ECF No. 14 at 7-13.
An ALJ engages in a two-step analysiddetermine whether a claimant’s

testimony regarding subjective pansymptoms is credibleMolina, 674 F.3d at

1112. “First, the ALJ must determine &ther there is objective medical evidence

of an underlying impairment which couldasonably be expected to produce th
pain or other symptoms allegedd. (internal quotation nmas omitted). “The

claimant is not required to show thar lmapairment could reasonably be exped

to cause the severity of the symptom Bhe alleged; she need only show that it

could reasonably have causedtheodegree of the symptomVasquez v. Astrye
572 F.3d 586, 591 (9th Cir. 2009nt@rnal quotation marks omitted).

Second, “[i]f the claimanmeets the first test and there is no evidence o
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t

rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT -9
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citations and quotations omitted). “Gealeiindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’'s complaints.td. (quotingLester v. Chater81 F.3d 821, 834 (9th

Cir. 1995));Thomas v. Barnhar278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ

must make a credibility determination withdings sufficiently specific to permit

the court to conclude that the ALHdot arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r oBoc. Sec. Admin278 F.3d 92
924 (9th Cir. 2002)).

In making an adverse credibility det@nation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

This Court finds the ALJ failed tprovide specific, clear, and convincing
reasons for finding that Plaintiff’'s statements concerning the intensity, persig

and limiting effects of her symptas “are not entirely credible.Tr. 26.

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 10
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1. Daily Activities
First, the ALJ found that Plaintiff's “self-reported activities reflect some

degree of symptom exaggematj and that she is not as functionally limited as
alleged.” Tr. 26. A clanant’s daily activities mayupport an adverse credibility
finding if (1) the claimant’s activities camtdict her other testimony, or (2) the
claimant “is able to spend a substanpiart of [her] day engaged in pursuits
involving performance of physical functiotizat are transferable to a work
setting.” Orn v. Astrue495 F.3d 625, 639 (9th Cir. 2007) (citiRgir v. Bowen
885 F.2d 597, 603 (9th Cir. 1989)). “TA&J must make ‘specific findings
relating to [the daily] activities’ and dir transferability to conclude that a
claimant’s daily activities warrant adverse credibility determinationOrn, 495
F.3d at 639 (quotingurch v. Barnhart400 F.3d 676, 681 (9th Cir. 2005)). A
claimant need not be “utterly incapatéd’ to be eligible for benefitsk-air, 885
F.2d at 603.

Here, the ALJ noted that “contraty the allegation of needing her
daughter’s help in basic daily activitiescluding cooking, dressing and using t
bathroom, [Plaintiff] stated that sheshanly moved in with her daughter a year
ago, or approximately 2018nd before then she was living in a tent next to a
river.” Tr. 26-27. The ALJ noted thath@mended alleged oris#ate is October

31, 2012, which means that Plaintiff “maedgo take care dfer own activities g

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 11

~

—n




10

11

12

13

14

15

16

17

18

19

20

|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND

daily living for over a year while livingutdoors, after her alleged disability
began.” Tr. 27. The ALJ failed to idefytiany specific activities Plaintiff engaged
in while homeless living in a tent afuither failed to demonstrate how these
activities contradicted Plaintiff's othersgmony or that she was able to spend g
substantial part of her day engagedhiese activities and that these activities afe
transferable to a work setting.

Next, the ALJ noted that Plaintiff aled disabling paifrom fibromyalgia,
to an extent that she sustains falls ongalar basis. Tr. 27. The ALJ then cited
Plaintiff's testimony that (1) Plaintiff drove the car 15 miles to go grocery
shopping within the 60 days prior toethearing, and (2) went grocery shopping

the prior weekend. Tr. 27. The ALXtihconcluded that Plaintiff not reporting

any falls during those trips was a basis for finding that Plaintiff is not as disapled

as she alleged. Tr. 27. The fact tRA&tintiff did not fall during these two specific
trips does not undermine the documentatibather falls she suffered and is not a
basis to find that her daily activitieiscredit her symptom testimony.

Next, the ALJ noted that although “[Phiff] described that her daughter

does everything and [Plaintiff] contributeething to the household, she did testify

that she can do some chores on good dayfsding cleaning out her daughter’s
car.” Tr. 27. The ALJ criticized Plaiff for attempting to clean her daughter’'s

car the day before the hearing, which slas unable to do, noting that “[i]t is nqt

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 12
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clear why [Plaintiff] wouldknowingly attempt to do such an activity that allege
causes so much distress.” Tr. 27. The tflaat Plaintiff attempted an activity an
failed is not evidence of her dailytadties being greater than her claimed
limitations. Moreover, the Ninth Circuit hagld that a claimant’s ability to assi
with some household chores is mleterminative of disabilityCooper v. Bowen
815 F.2d 557, 561 (9th Cir. 1987).

The ALJ failed to demonstrate how Piaif's daily activities contradicted
her other testimony, or that she was dblspend a substanitjgart of her day
engaged in these activities and that ¢hastivities are transferable to a work
setting. Therefore, this reason failsweet the specific, clear and convincing
standard.

2. Inconsistent Statements

Next, the ALJ found that “inconsistestatements erode[d] [Plaintiff's]
credibility.” Tr. 28. Inmaking a credibility evaluation, the ALJ may rely on
ordinary techniques of credibility evaluatioBmolen v. ChateB80 F.3d 1273,
1284 (1996). One appropriate consideratsofinconsistencies in the claimant’g
testimony or between [her]s@mony and [her] conduct. Thomas278 F.3d at
958-59.

The ALJ first noted, without citation the record, that Plaintiff complaing

of concentration issues, but did not give examples of such limitations, includ

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 13
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the hearing. Tr. 27. The Court findsthailing to provide examples does not
generate a conflicting statement sufficiemfind Plaintiff not credible. Next,
without citation to the record, the Alidund that Plaintiff gave inconsistent
statements related to her driving histong avhether she had a driver’s license.
27. The Court has reviewed the recandl has not identified any inconsistencis

in this area. The ALJ noted that Plafihstated “she goes to the grocery store t

shop but only does so when accompaigdier daughter or someone else.” Tf¥.

27. The ALJ then commentégh]owever, [Plaintiff] alsostated that she drives
the store and the daughter is in thewtdh her.” Tr. 27. The ALJ did not
articulate any inconsistenand the Court finds no discernable inconsistency i
these statements. Next, the ALJ notedheut citation to the record, that Plaint
“Indicated that she does not drive or haviécense, but hersgmony was differer,
at the hearing, where she stated thatlakt drove to the grocery store ‘last
Saturday or Sunday.” Tr. 27. Hetbge Court has found no indication in the
record where Plaintiff stated she did navdror have a drivés license. Finally,
the ALJ noted that “[ijn 2013 [Plaintiffndicated that she could read and ride «
bike, take walks with hdtusband and volunteer at the soup kitchen,” yet at th
hearing testified that she had performed no favors or unpaid tasks in the pas
years. Tr. 28. The Comssioner concedes that thésano evidence in the recor

to support the ALJ’s statement that Plaintiff had indicated she could read, ric

ORDER GRANTING PLAINTIFF'S MOTON FOR SUMMARY JUDGMENT AND
DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 14
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bike, take walks with hérusband and volunteer at a sdaitchen. ECF No. 15 qt
9 n.2. Thus, this asserted inconsisteisayot supported by the record. The Court
finds insufficient support in the record for the alleged incoas@es. This does
not amount to a clear and convincing reason to discredit Plaintiff.
B. Medical Opinion Evidence

Next, Plaintiff faults the ALJ for discounting the medical opinion of Mary
Pellicer, M.D. ECF No. 14 at 13-19.

There are three types of physiciaf(4) those who treat the claimant
(treating physicians); (2) those wbhgamine but do not treat the claimant

(examining physicians); and (3) those wiether examine ndreat the claimant

*Plaintiff notes that the ALJ gave “uelittle weight” to treating providers Dr.
Bethel and Dr. Seltzer. ECF No. 1414t However, Plaintiff presented no
argument related to these medical pdevs. The Court will not ordinarily
consider matters that are not specificalhd distinctly arguednd may refuse to
address claims that were only argued issfrag or that were bare assertions with
no supporting argumentChristian Legal Soc. Chapter of Univ. of Cal. v. \826

F.3d 483, 487-88 (9th Cir. 201@armickle v. Comm’r of Soc. Sec. Adm&83

F.3d 1155, 1161 n.2 (9th Cir. 2008) (determining issue not argued with spegificity

may not be considered by the Court).

DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 15
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[but who review the claimant's fileh¢nexamining [or reviewing] physicians).”

Holohan v. Massanar46 F.3d 1195, 1201-02 (9thrC2001) (citations omitted)).

Generally, a treating physicia opinion carries more weight than an examinin
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’sld. at 1202. “In addition, the regulations give more we
to opinions that are explained than to those that are not, and to the opinions
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianbpinion is uncontradicted, the ALJ

may reject it only by offering “clear and convincing reasons that are support

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005),.

“However, the ALJ need not accept the opinion of any physician, including g
treating physician, if that opinion is brief, conclusory and inadequately suppc
by clinical findings.” Bray v. Comm’r of Soc. Security54 F.3d 1219, 1228 (9th
Cir. 2009) (internal quotation markadhcitation omitted). “If a treating or

examining doctor’s opinion is contrackct by another doctor’s opinion, an ALJ

may only reject it by providing specific diegitimate reasons that are supportg

by substantial evidence Bayliss 427 F.3d at 1216 (citingester,81 F.3d at 830t

31).

|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND
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The specific and legitimate standaah be met by the ALJ setting out a
detailed and thorough summary of thets and conflicting clinical evidence,
stating his interpretation thewf, and making findingsMagallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989). The ALJXeqjuired to do more than offer his
conclusions; he “must set forth his irgestations and explain why they, rather
than the doctors’, are correctEmbrey v. Bower849 F.2d 418, 421-422 (9th C
1988).

Dr. Pellicer examined Plaintiff on Jamy&8, 2013. Tr. 381-88. Dr. Pellic
opined that Plaintiff is able to stand andlk two hours in an eight-hour day; to
for about six hours cumulatively in an eight-hour day; and to lift and carry les
than 10 pounds occasionally. Tr. 386. The ALJ gave Dr. Pellicer’'s opinion
weight. Tr. 27. Because Dr. Pellicedginion was contradicted by Dr. Merrill,
Tr. 397, the ALJ was requilego provide specific and legitimate reasons for
rejecting the opinionBayliss 427 F.3d at 1216.

First, the ALJ rejected Dr. Pellicerfisnitations because they were based

Plaintiff's discredited subjective report3r. 127. A physician’s opinion may be

rejected if it is based on a claimangigbjective complaints which were properly
discounted.Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2008)organ v
Comm’r of Soc. Sec. Admii69 F.3d 595, 602 (9th Cir. 199%xir, 885 F.2d at

604. The Court found that the ALJpnoperly rejected Plaintiff's symptom

|| ORDER GRANTING PLAINTIFF'S MOTDN FOR SUMMARY JUDGMENT AND
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claims,see suprathus, this was not a specifindlegitimate reason to reject Dr
Pellicer’s opinion.

Second, the ALJ rejected Dr. Pellicer’s opinions because of the discre

between Plaintiff's symptoralaims and her daily activitee An ALJ may discount

a medical opinion that is inconsistentiwa claimant’s reported functioningee
Morgan 169 F.3d at 601-02. The ALJ settfoone example to support this
conclusion. Specifically, the ALJ cdeDr. Pellicer’'s notation that Plaintiff
“presented alone after driving herselfth@ appointment,” which the ALJ noted
with no citation to the record, that “DiPellicer did not appear to be aware of
[Plaintiff's] statement at another time thaedias been too impaired to drive.”
27. The Court has been unable to locathsuitation in the record. Thus, this
reason is not supported by the record. Mueg, even if supported in the recorg

Dr. Pellicer was aware Plaintiff was ablediave; thus, Dr. Pellicer was aware g

pancy

Tr.

I,

f

her actual functioning. Tr. 383, 386. Themson, even if supported in the recard,

does not demonstrate that Dr. Pellicer waaware of Plaintiff's actual functioni
in formulating her limitations, nor deonstrate that Dr. Pellicer’'s assessed
limitations are inconsistent witRlaintiff’'s actual functioning.

Third, the ALJ discredited Dr. Pellicer’s opinion because she relied on
medical records generated prior to the adssl alleged onset date. Tr. 27. So¢

security regulations direct the reviewroédical records for 12 months prior to {

ORDER GRANTING PLAINTIFF'S MOTON FOR SUMMARY JUDGMENT AND
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date of the application&0 C.F.R. § 416.912(d)(2) (2015yhich the
Commissioner concede&CF No. 15 at 15. Her®r. Pellicer relied on
emergency room records from Februdr2012 and October 13012, which were
approximately eight months and two weelespectively, prior to the applicatior
date and amendededed onset date. Thus, tAkJ erred in rejecting Dr.
Pellicer’s opinion due to her reliance on these records.

Next, the ALJ rejected Dr. Pellicerssessed limitations because they were
inconsistent with the emergency roomdwal records. Tr. 27. An opinion may
be rejected if it is unsupped by the medial record.Bray, 554 F.3d at 1228;

Batsonv. Comm’r of Soc. Sei359 F.3d 1190, 1195 (9th Cir. 2004). As an

“As of March 27, 2017, 20 C.F.R. § 416.94&s amended. Thelevant language
Is currently set forth i20 C.F.R. § 416.912(b)(1) (2017).

sThe Court notes that Dr. Merrill, whoseinion the ALJ afforded “significant
weight,” Tr. 28, relied on imaging that w@erformed in 2010, two years prior tp
the amended alleged onskite, and also reviewed the same emergency roomn

records at issue, in formulating his opiniofs. 392. It is inconsistent for the ALJ

to afford one medical progter’'s opinions less weight for relying on pre-onset ¢late

records, but afford another medical provider’s opinions significant weight when he

reviewed and relied on substantially thensarecords, as well as older records.
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example, the ALJ noted that Plaintiff was “adequately functional by the time
discharge.” Tr. 27. Specifically, t#d.J noted that on the February 3, 2012

emergency room visit, the notes inde&taintiff was “discharged to home,

of

ambulating without assistance, driving selhaccompanied.” Tr. 27. As an initial

matter, the mere fact that a clamavas discharged from the emergency
department is not evidence of non-diigb Moreover, the discharge records
indicate that Plaintiff was disarged with a knee immobiliZeand crutches. Tr.
345.

Next, the ALJ rejected Dr. Pellicersssessed limitations because she

acknowledged the diagnosis of fiboromyalgmalleged by Plaintiff, but did not test

for the trigger points when she performed gihysical examination. Tr. 27. He
as noted by Plaintiff, Dr. Pellicer’s clinical impression was “chronic pain syn(
possibly secondary to fioromigga, but may also be due pmor pain tolerance d
to sleep deprivation.” Tr. 386. Moreovérere is no dispute on this record tha

Plaintiff suffers from fiboromyalgiasge, e.gTr. 299, 391-94); in fact, the ALJ

*The attending doctor instructed that fieeprovided a knee immobilizer. Tr. 34
However, the hospital did not have oneikalde to fit Plaintiff appropriately, so

she given a prescription for one. Tr. 346.
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found it to be a seveimpairment. Tr. 25. Failure test for trigger points, alon

IS not a specific and legitimate reasomejfect Dr. Pellicer's assessed limitation

Given this record, the Court finds titae ALJ did not provide specific and

legitimate reasons to rejebr. Pellicer’s opinion.
C. Lay Witness Testimony
Plaintiff challenges the ALJ’s deternaition to give little weight to third
party statements. ECF No. 14 at 19.
Lay witness testimony cannot ediab the existence of medically

determinable impairments, blaty witness testimony is “competent evidence” 4

“how an impairment affects [elaimant’s] ability to work.” Stout v. Comm’r, Soc¢.

Sec. Admin454 F.3d 1050, 1053 (9th Cir. 2006); 20 C.F.R. § 416.€48also
Dodrill v. Shalalg 12 F.3d 915, 918-19 (9th Cir. 1993) (“[F]riends and family
members in a position to observe a claitssymptoms and daily activities are
competent to testify as to her coinai.”). To discount evidence from lay
witnesses, an ALJ must give reas “germane” to each witnesBodrill, 12 F.3d
at 919.

Here, Plaintiff’'s argument consiststhie following statement: “the ALJ d
not provide germane rejections for thg \@itness statements, which verify and
support [Plaintiff's] disabiliy claim.” ECF No. 14 at 19Plaintiff did not identify

any specific lay witness testimony at issand how the rejected testimony bore
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the relevant issue. Plaintiff did nad@ress any of the reasons articulated by the

ALJ for rejecting the lay witness testimon8eeTr. 29. The Court will not

ordinarily consider mattetfat are not specifically and distinctly argued and may

refuse to address claims that wereyargued in passing or that were bare

assertions with no supporting argume@hristian Legal So¢626 F.3d at 487-88;

Carmickle 533 F.3d at 1161 n.2. Considering the claim is being remanded for the

ALJ to readdress Plaintiff's credibilignd the weight afforded to the medical

opinion evidence, the ALJ is also instructedeaddress the lay witness testimony.

REMEDY
The decision whether to remand farther proceedings or reverse and
award benefits is within the discretion of the district coddtAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989). An immegei award of benefits is approprig

where “no useful purpose would be served by further administrative proceec

ite

lings,

or where the record hagén thoroughly developedyarney v. Secretary of Health

& Human Servs$.859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cau
by remand would be “unduly burdensomé&grry v. Sullivan903 F.2d 1273, 12§
(9th Cir. 1990)see also Garrison/59 F.3d at 1021 (noting that a district court
may abuse its discretion not to remand farddges when all of these conditions {
met). This policy is based on the “needexpedite disability claims.¥arney

859 F.2d at 1401. But where there are ontditey issues that must be resolved
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before a determination can bede, and it is not clear frothe record that the ALJ
would be required to find a claimant disabled if all the evidence were properly
evaluated, remand is appropriateee Benecke v. Barnhad79 F.3d 587, 595-96
(9th Cir. 2004)Harman v. Apfel211 F.3d 1172, 1179-80 (9th C2000).

In this case, it is not clear from thecord that the ALJ would be required|to

find Plaintiff disabled if all the evidex® were properly evaluated. Further

~

proceedings are necessary for the ALprmperly determine Plaintiff’'s credibility

regarding her symptom reiorg, properly consider the medical opinions, properly

address the opinions of lay witness&as formulate a new RFC. The ALJ will

also need to supplement the recoithvany outstanding medical evidence and

potentially elicit testimony from medical or vocational expert.
CONCLUSION

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 14J3RANTED,
in part, and the matter REMANDED to the Commissioner for
additional proceedings castent with this Order.

2. Defendant’s motion for summary judgment (ECF No. 1R)ENIED.

3. Application for attorney fees mgde filed by sparate motion.
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The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE PLAINTIFF , provide copies to counsel, a6l OSE
THE FILE.

DATED this 11th day of July, 2017.

s/Mary K. Dimke
MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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