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5 UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7|(|FLOYD N. PHIPPS, No. 2:16-cv-03210-MKD
8 Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY
9 VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
10{| COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
11||SECURITY, ECF Nos. 16, 17
12 Defendant.
13 BEFORE THE COURT are the pasdiecross-motions for summary

14||judgment. ECF Nos. 16, 17. The partiesisented to proceed before a magistrate
15||judge. ECF No. 7. The Court, havingimved the administrative record and the

16|| parties’ briefing, is fully informed For the reasons discussed below, the Court
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grants Plaintiff's Motion (ECF No. 16and denies Defendant’s Motion (ECF No.
17).
JURISDICTION
The Court has jurisdiction over thiase pursuant to 42 U.S.C. § 1383(c)(3).
STANDARD OF REVIEW
A district court’s review of a final decision of the Commissioner of Socjal
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4

limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqdde to support a conclusionld. at 1159

D5(Q) is

d

(quotation and citation omitted). Statetfeliently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and

citation omitted). In determining whredr the standard has been satisfied, a

1 Both Plaintiff's Motion and the Replyifdo comply with Local Rule 10.1(a)(2
and this Court’s Scheduly Order (ECF No. 15 at 2¢quiring double-spaced

footnotes. Plaintiff's counsel is to enstinat future filings comply with this rule
as this continued practice may resulsubsequent filings being stricken by the

Court.
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reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than ¢
rational interpretation, [theourt] must uphold the ALJ’s findings if they are
supported by inferences reasblyadrawn from the record.Molina v. Astrue,674
F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmless.” An error is harmless
“where it is inconsequential to the [AJ ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).

FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiobs be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

g

bnhe

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or whicl
has lasted or can be expected to lasafoontinuous period of not less than twe

months.” 42 U.S.C. 8§ 1382c(a)(3)(A). ¥ead, the claimant’s impairment must
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“of such severity that he is not onlyahie to do his previous work[,] but cannot

considering his age, education, and wexkerience, engage in any other kind of
substantial gainful work which exisits the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 8§
416.920(a)(4)(i)-(v). At step one, the Comsioner considers the claimant’'s wprk
activity. 20 C.F.R. 8 416.920(a)(4)(i). Ifdkelaimant is engaged in “substantial
gainful activity,” the Commissioner must firtdat the claimant is not disabled. |20
C.F.R. § 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of the
claimant’'s impairment. 20 C.F.R. 8 416.92@4)(ii). If the claimant suffers from
“any impairment or combination of impairments which significantly limits [hig or
her] physical or mental ability to do baswork activities,” the aalysis proceeds (o
step three. 20 C.F.R. § 416.920(c). H tlaimant’s impairment does not satisty
this severity threshold, however, the Coissioner must find that the claimant is
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to

severe impairments recognized by the Comrmoirssi to be so severe as to preclude
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a person from engaging in substaingainful activity. 20 C.F.R. §
416.920(a)(4)(iii). If the impairment is asvere or more severe than one of the
enumerated impairments, the Commissianest find the claimant disabled and
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assgss
the claimant’s “residual functional capacityResidual functional capacity (RFQ)
defined generally as the claimant’s abilityperform physical and mental work
activities on a sustained basis despitedriher limitations, 20 C.F.R. 8§
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant(s
RFC, the claimant is capabdé performing work that he or she has performed fin
the past (past relevant work). 20 C.FgRt16.920(a)(4)(iv). If the claimant is
capable of performing past relevantnwathe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 2B8)(f). If the claimant is incapable of
performing such work, the analggproceeds to step five.

At step five, the Commissioner considessether, in view of the claimant]s
RFC, the claimant is capiabof performing other work in the national economy.
20 C.F.R. § 416.920(@4)(v). In making this detenination, the Commissioner

must also consider vocational factors sastthe claimant’s age, education and
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past work experience20 C.F.R. 8§ 416.920(a)(4)(v)f the claimant is capable o
adjusting to other work, the Commissiomeust find that the claimant is not
disabled. 20 C.F.R. § 416.99)(1). If the claimant is not capable of adjusting
other work, analysis concludes with a fingithat the claimant is disabled and i
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy20 C.F.R. § 416.960(c)(2Reltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

In 2002, 2006, and 2007, Plaintiff filedr#e previous applications for So¢
Security benefits, all of which were dedi Tr. 18 at n. 1. On March 20, 2013,
Plaintiff applied a fourth time for supplemental security income benefits. Tr.
58. He alleged an onset date of A@rik002, Tr. 250, which was subsequently
amended to March 20, 2013. Tr. 85.eTdpplication was denied initially, Tr. 14
53, and on reconsideration, Tr. 155-70. Riffiappeared at a hearing before a
administrative law judge (ALJ) on Janu&y2015. Tr. 37-59. On March 16,

2015, the ALJ denied Plaintiff's claim. Tr. 15-40.
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At the outset, the ALJ’s decision mmnized the prior ALJ’s decision findi

Plaintiff not disabled. Trl9. Consistent witChavez v. Bowe844 F.2d 691 (91

Cir. 1988) and Acquiescence Ruling 9784 the ALJ determined whether

“changed circumstanceséxisted from the date his prior application for disabi

benefits was denied in order to rebw iresumption of continuing non-disability.

Tr. 19. The ALJ found that Plaintiff' sdditional severe impaments (such as kn
arthritis and obesity) and the changdiaintiff's age category (to “closely

approaching advanced age” afteaching age 50) constituted changed

circumstances, thus the ALJ concludedifitiff had rebutted the presumption of

ongoing non-disability. Tr. 19.
At step one of the sequential evdloa process, the ALJ found Plaintiff h
not engaged in substantial gainful actistgce March 20, 2013. Tr. 21. At ste

two, the ALJ found Plaintiff has the follong severe impairnrés: degenerative

disc disease, carpal tunnel syndrome, rigtge osteoarthritis, diabetes mellitus,

methamphetamine dependence, cannddpendence, demson, schizotypal

2 In order to show “changed circumstantéise evidence mushdicate a “greater

disability” since the prior decision denying benefi@Ghavez 844 F.2d at 693.

¢ The previous adjudicated time periodsasfeom October 4, 2007 to April 5, 201

Tr. 126-27.
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disorder, anxiety, post-traumatic stress disordnd obesity. Tr. 16. At step th
the ALJ found that Plaintiff's impairmentsd not meet or medically equal one

the listed impairments. Tr. 22, 31.

[€e,

Df

At step four, the ALJ also found thaéw and material evidence warranted a

“different residual funcbinal capacity from the ordescribed in the prior
decision,” Tr. 19, which had limited Phdiff to less than the full range of
sedentary work. SeeTr. 120. The ALJ concludePlaintiff has a residual
functional capacity to perform lightork with the following limitations:

stand and walk two hours total ofjt; never climb ladders, ropes, or

scaffolds; occasionally stoop, balanckmnb ramps, and climb stairs; never

kneel, crawl, or crouch; avoid concentrated exposure to hazards and
vibration; limited to simple, routi repetitive tasks consistent with
unskilled work; limited to low-stress work, which is defined as work
requiring few decision and few changesgasional, superficial contact w

4 The prior April 5, 2010 administrative decision concluded the record did not

support a finding of any gsere musculosketal impairments, though Plaintiff
alleged knee, back and elbow pain. Tt9. However,ansistent with the
Plaintiff's subjective complaints andshireating physician’s opinion, the ALJ
concluded Plaintiff could pesfm sedentary work with restrictions including: “[
can occasionally climb, balae, stoop, bend, kneelocrich and crawl. He can
perform routine tasks with simple instriocts. He must work independently or
with limited cooperative interactions witoworkers, and nat work away from

the general public.” Tr. 120.

ORDER- 8




10

11

12

13

14

15

16

17

18

19

20

co-workers; no public coatt; and frequent handlirmlaterally; and would
be absent from work two or three days a month.

Tr. 24. The ALJ determined that Plafhts unable to perfornany past relevant

work. Tr. 29. At step five, after cadgring the testimony of a vocational expert

and considering the Plaintiff's tendency &bsenteeism, the ALJ determined that

Plaintiff was not capable of working atitht he was disabled. Tr. 24; 108-09.
Having determined the Plaintiff is disabled considering all of his

impairments including DAA, the ALJ plrmed the sequential evaluation a

second time considering Plaintiff’'s impairments in the absence of substanceg use

disorders. First, the ALJ found that DAA does not cause any of Plaintiff’'s physical

impairments or “mental health symptoihwhich persist even while abstaining

from drug use. Tr. 31. The ALJ condkd Plaintiff’'s “remaining” non-substange-

abuse related physical and med impairments (namely, degenerative disc disease,

carpal tunnel syndrome, right knee osteuwdlis, diabetes niktus, depression,
schizotypal disorder, anxiety, post-traatic stress disorder, and obesity) are
“severe.” Tr. 31. At stefhree, the ALJ found that absent his substance abuse
disorders, Plaintiff does not have ammirment or combination of impairments
that meets or medically equals the sayef a listed impairment. Tr. 31.

Nevertheless, the ALJ concluded DAA affects both the severity of Plaintiff’s
mental health symptoms and pain. Tr. &t.step four, the ALJ then concluded

that Plaintiff would have the same RF&Z light work minus the limitation of
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being absent from work two or three daysionth. Tr. 32. The ALJ determined
that Plaintiff's impairments other thdAA prevent the Plaintiff from performing
his past relevant work. Tr. 35. Howvee, in the absence of DAA, the ALJ
concluded there are jobs in significamimbers in the national economy that
Plaintiff can perform, such as laundry fetdand production assembler. Tr. 35.
Thus, the ALJ concluded Plaintiff’'s subace use disorders are a contributing
factor material to the determination ogdbility, therefore, Plaintiff has not been
under a disability, as defined in the So&alcurity Act, any time from the alleged
onset date through the datkthe decision. Tr. 35-36.
On September 28, 2016, the Appealsitol denied review, Tr. 1-6, making
the ALJ’s decision the Comssioner’s final decision for purposes of judicial
review. See42 U.S.C. § 1383(c)(3); 20 ER. §§ 416.1481, 422.210.
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision denying
him Supplemental Security Income benetitgler Title XVI of the Social Security
Act. ECF No. 16. Plaintiff raisdbe following issues for review:
1. Whether the ALJ properly weigh#dte medical opinion evidence of Troy
Witherrite, M.D., and Kevin Yuen, M.D.;
2. Whether substantial evidence supgdne ALJ's RFC irthe absence of

DAA;
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3. Whether the ALJ properlypncluded DAA was material to the
determination of disability; and
4. Whether the ALJ properly wghed Plaintiff's symptom testimony.
SeeECF No. 16 at 1, 19.
DISCUSSION

A. Medical Opinion Evidence

Plaintiff contends ALJ improperly weighed the medical opinions of Troy

Witherrite, M.D. and Kevin YuerM.D. ECF No. 16 at 12-19.

In determining RFC, the ALJ is requiréo consider the combined effect
all the claimant’s impairmds, mental and physical, @étional and non-exertiona
severe and non-severd2 U.S.C. 88 423(d) (2)(B), (5)(B). In weighing medic
source opinions there are three types of physicians: “(1) those who treat the
claimant (treating physicians); (2) those who examine but do not treat the cl
(examining physicians); and (3) those wiether examine ndreat the claimant
but who review the claimant’s filsmgnexamining or reviewing physicians).”
Holohan v. Massanay246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted
“Generally, a treating physician’s opiniorrgas more weight than an examinin
physician’s, and an exaning physician’s opinion carrigaore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to

opinions that are explained than to thdisat are not, and to the opinions of
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specialists concerning matters raigtio their specialty over that of

nonspecialists.”ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may

reject it only by offering “clear ancbonvincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admis54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific dilegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 121&iting Lester v. Chatgi81
F.3d 821, 830-31 (9th Cir. 1995)).

1. Troy Witherrite, M.D.

Dr. Witherrite began treating Plaintiff 2011. Tr. 576. Dr. Witherrite
provided three opinions on Plaintiff's &by to work, in February 2013, Januaryj
2014, and December 2014. Tr. 382-84; 576638-40. In February 2013, Dr.
Witherrite concluded in a physical funat@l evaluation that Plaintiff's “severe”
carpal tunnel syndrome would have &ty significant” interference with

Plaintiff’'s ability to work and would limihim to sedentary work. Tr. 382-83. In

ORDER- 12
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January 2014, Dr. Witherrite opined Pitiif needed to lie down multiple times i

day due to back pain and would miss foumore days per month due to his “v

poor physical or social or mental catah.” Tr. 576-77. In December 2014, Dr.

Witherrite concluded Plaintiff wasnhited by low back pain, carpal tunnel
syndrome, depression and anxiety, and clepafbonly sedentary work. Tr. 640,
He noted Plaintiff’'s methamphetaminise and recommended treatment, but
indicated Plaintiff's level of impairmemntould be expected to persist following
days of sobriety.d.

The ALJ summarized Dr. Witherrigetreatment notes and opinions,
describing them as “ranging frometlability to do sedentary work and the
complete inability to do all work.” Tr. 27The ALJ gave “partial weight” to the
opinions. Tr. 27.

By rejecting the opinions, Plaintiff argues the ALJ improperly substitut
own interpretation of medit&éndings for that of Plaintiff's treating physician.
ECF No. 16 at 16. Because Dr. Withergtepinions are contradicted, in part, k

the opinion of non-examining state agemptysician Robert Hgkins, M.D., who

in October 2013 performed a record revji¢he ALJ was required to give specific

and legitimate reasons supported blgsantial evidence for giving Dr.
Witherrite’s opinion little weight.See Flaten v. Sec'y of Health and Human S

44 F.3d 1453, 1463 (9th Cir. 1995) (wheerthis conflictingnedical evidence,
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the Secretary need only set forth “specific, legitimate reasons” constituting
substantial evidence for disregardingesatmg [or examining] physician’s opiniq
(internal quotation and citations omitted).
a. Follow-through with Treatment

First, the ALJ gave limited weight Dr. Witherrite’s opinions because
Plaintiff's follow-through with treatment vgapoor. Tr. 27. Plaintiff's lack of
commitment and follow-through wittneatment programs is documented
throughout the record, includy Dr. Witherrite’s opiniongind treatment notes.
383 (“severe carpal tunnelbut he ‘no showed’ for the surgery”); Tr. 618 (“off
meds, but stable” and “I stronglggommended he obtain some chemical
dependency treatment, which he declindd. 631 (“poor adherence”); Tr. 638
(“poor compliance”). Unexplained oradequately explained failure to seek

treatment or to follow a prescribed coucddreatment can be a legitimate basis

doubting a claimant’s credibilitySmolen v. ChateB0 F.3d 1273, 1284 (9th Cix.

1996). However, it ordinarily does ne¢rve as a basis to discredit a treating
provider’s findings or opinionsSee, e.g., Roland v. Coly2016 WL 3912015

(E.D. Cal. July 18, 2016) (consistamdn-compliance with medications was not

specific and legitimate reason to give only limited weight to medical opinion);

Green v. Astrue2011 WL 782390 (C.D. Cal. Be25, 2011) (reported non-

compliance does not constitute a spedind legitimate reason for rejecting

ORDER- 14
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opinion of treating physician where symptom of significant mental health

problem);c.f., Brown v. Barnhart390 F.3d 535, 540-541 (8th Cir. 2004) (holdi

that the ALJ properly discounted treatipigysician's opinion where record shoy
the Plaintiff was non-compliant with prescribed treatment without good reast
The Ninth Circuit has also expressed “iaiguestionable practice to chastise o
with a mental impairment for the escise of poor judgment in seeking
rehabilitation.” Nguyen v. Chaterl00 F.3d 1462 (9th Cir. 1996).

Here, the ALJ did not explain how Riéff’s failure to follow through with
treatment affects the analysis of Dr. \ithte’s opinion or discuss why Plaintiff
may have been reluctant or unable teetprescribed medication or to follow
treatment recommendations. Dr. Withiee's acknowledgment of Plaintiff's
difficulties in follow through with medical care shows he was aware of such |
to follow through and further lends sugrpto his opinion and conclusions that

Plaintiff’'s prognosis was considered podir. 378; 577. The lack of follow

through is not a specific and legitimagason supported by substantial eviden¢

accord less weight to Dr. Witherrite’'s opinions.
b. Improvement
Second, the ALJ accorded partialigie to Dr. Witherrite’s opinions
because Dr. Witherrite “did not exphewwhether drugs are the main factor

preventing work,” Tr. 34, and “did notstiuss the claimant’s improvement — bq
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physically and mentally — while off drugough he thought drugs were the mx
mental health issue.” Tr. 27. As Riaff's Motion notes ECF No. 16 at 14, and
Defendant’s Motion fails taddress, ECF No. 17 at 12, the ALJ appears to ha
overlooked the statements in Dr. With&r's most recent opinion stating that
Plaintiff's current impairments aret “primarily the result of drug use within th
past 60 days” and the current level opmrment would be expected to persist
following sobriety. Tr. 640.

Thus, this was not a specific anditegate reason supported by the reco
to discredit the medical opinions of Dr. Witherrite.

c.Consistencyvith ObjectiveMedical Evidence

Third, the ALJ reasoned that Dr. Wadtnite’s limitation of Plaintiff to

sedentary work was not substantiated lgyxhray and MRI studies in the record.

Tr. 27. Treatment records from Febru@f13, indicate a previous x-ray of the
right knee showed mild osteoarthritis amRI of the lumbar spine showed “m
to moderate disc bulges.” Tr. 387, 388g alsolr. 617 (“Osteophyte formation
L1-L2[;] 2008-MRI-moderge L foraminal disc bulge @1-5"). Subsequent x-ra
in May 2013 ordered by the consultative examiner showed “degenerative ch
of the right knee and a “moderate narrowrighe lateral compartment with slig

lateral osteophytes.” Tr. 42X-rays of the lumbar spe showed “mild scattere
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degenerative changes of the lumbar spiite partial lumbarization of S1,” but
“but [n]o acute findings.” Tr. 419.

Here, the ALJ discredited the treaisource’s sedentary assessment, ye
that assessment at leasttfadlly coincides with the AL¥ RFC to the extent it fal
in between the sedentary and light exeridevels and limits the ability to stang

and/or walk for only up to two hours total in an 8-hour ti&8ee20 C.F.R. §

> The ALJ determined “treatment recoatsd the claimant’s activities” justified
RFC for light work, a less restrictive RRRan prior examiners’ sedentary findir
even though Plaintiff changed ageeatgiries and added severe physical
impairments including degenerative ddisease, knee osteoarthritis, obesity, &
carpal tunnel. Tr. 19. The ALJ's RFC faght work with a two-hour limitation g
walking and standing, inherently presesrithat Plaintiff's RFC actually falls
somewherén betweera full range of light work and a full range of sedentary
and that Plaintiff has the capacityrteeet at least some of the exertional
requirements for light work, namely, liftingarrying, pushing, pulling, and sittir]
However, it does not necessarily follovathhe light exertional level should be
assigned when the claimant does not hheecapability of performing most of tf
defined activities at even the minimum leidentified. A number of district

courts both in and out of this circuit hagtetermined that an RFC for light work
with a two-hour capacity for walking andasting is not in between, but rather

coincides with a sedentary exertional work leveee e.g, Campbell v. Astrue
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416.967(a) (defining sedentary wak one that involves sitting and only

“occasionally” walking and standingySR 83-10, 1983 WL 31251, at *5 (defin|

“occasionally” as occurring from very littlgp to one-third of the time and notin
that for sedentary work periods of sting or walking shoulgenerally total no
more than about 2 hours of an 8-hourkday). It is widely known that the
primary difference between light and sedentary work is that light work requir
good deal of walking or standing.” &8al Security Ruling (SSR) 83-10, 1983 W
31251, at *5 (1993). The second majdfatience between thao categories of

work is the amount and duration a claimean lift or carry in an 8-hour work da

2010 WL 4689521, at *5 (E.Pa. Nov. 2, 2010) (leading case) (identifying a
dispositive conflict between aklLJ’s findings that a clanant was limited to two
hours of standing and walking, beauld still do “light” work);McClure v.
Comm’r of Soc. Sec2016 WL 4628049, *7 (S.D. Cahug. 9, 2016) (concluding
ALJ’'s RFC was not supported where tlwo-hour stand/walk limitation was
“closer to sedentary work than light work” and thus miidfall “somewhere in thg
middle.”); c.f., Young v. Astry&19 F. App’x. 769, 771 (3d Cir. 2013). As
Plaintiff did not specifically assert this as issue of error, the Court need not
resolve this issueSee Carmickle v. Comm’r Soc. Sec. Adn&3 F.3d 1155,
1161 n. 2 (9th Cir. 2008) (declining &mldress an issue not argued with any
specificity).
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and “lifting or carrying requies being on one’s feetld. The ALJ did not explai

how the x-ray and MRI findings showinggknerative changes are inconsistent

with Dr. Witherrite’s sedentary finding yet consistent with the ALJ’s only slig

less restrictive RFC for light work with albur stand/walk limit. Accordingly, ¢

this particular record, the x-ray and Mihdings do not furnish a specific and
legitimate basis to discredit Dr. ¥errite’s sedentary assessment.
d. Plaintiff's Activities
The ALJ gave less weight to Dr. Wahite’s opinion that Plaintiff could
only perform sedentary work, finding it was inconsistent with Plaintiff's activi
“such as collecting cans, cleaning outrage lockers, using a computer and a

camera to monitor for trespassers, donahg chores.” Tr. 27. An ALJ may

discount an opinion that is inconsistenth a claimant’s reported functioninge¢

Morgan v. Comm’r of So&ec. Admin 169 F.3d 595, 601-02 (9th Cir. 1999).

n

ntly

DN

ties

However, where an ALJ rejects a medicalnogm as inconsistent with a claimant’s

activities, the record must contain speatietails about the nature, frequency,

and/or duration of those activities that wabirhdicate they are aonsistent with the

opinion. Trevizo v. Berryhill871 F.3d 664, 676-77 (9th Cir. 2017). Here, the
did not indicate how Plaintiff's activities@mcompatible with Dr. Witherrite’s

findings, nor does the record provideesiiic details regarding the frequency,

duration, intensity of, or limitations whilelaintiff has engaged in these activitigs.
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Given this record and the rejectiontbé other reasons provided by the ALJ fot

discounting Dr. Witherrite’s opinions; the Court concludes that the ALJ failed to

provide the requisite specific and legitite reasons for rejecting the treating
physician’s opinions.
2. Kevin Yuen, M.D.

Plaintiff also faults the ALJ for assigning little weight to the opinion of

consultative examiner, Dr. Yuen. The && rejection of Dr. Witherrite’s opinion

alone warrants remand, and therefore tbhar€need not address this claimed e

raised by Plaintiff.Hiler v. Astrue 687 F.3d 1208, 1212 (9@ir. 2012) (“Because

we remand the case to the ALJ for tkasons stated, we decline to reach

[plaintiff's] alternative ground for remand.”see also Augustine egl. Ramirez v,

Astrue 536 F. Supp. 2d 1147, 1153 n.7 (C.DIl.@A08) (“[The] Court need not
address the other claims plaintiff raisesne of which would provide plaintiff wi

any further relief than granted, and @fliwhich can be addssed on remand.”).

'ror

One of Defendant’s contentions warnbmment herein to ensure the issue

will be properly addressesh remand. The ALJ assigned Dr. Yuen’s May 31,
2013 opinion little weight in part beceeithe examination was before the
“claimant stopped taking dgs and experienced pamlief while not taking
drugs.” Tr. 29. Defendant characterifzis Yuen'’s opinion as a “pre-sobriety

opinion” after which (“only three monttedter”) “Plaintiff said his pain improved
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when he took prescription medications instefdtreet drugs."ECF No. 17 at 15.

On this record, it impossible to drawtir@e in between a “pre-sobriety” and “pg

sobriety” period. The record refledisited intermittentperiods of possible

St-

abstinence reported by a user who ackndg#és methamphetamine use to treal his

pain since 2005. Tr. 634-35; Tr. 509 (meéim@alth summary noting lack of “anj
real recovery from substance dependengefiod of “reduced” meth use but ne
completely “suspend[ed] af non-prescribed psychoactive substances”; Tr.
(continued to use throughout course of mental health treatment despite plag
on Adderall and Gabapentin). A&tlanuary 2015 administrative hearing,
Plaintiff testified he had been using®2013 and as recently as a week and «
before the hearing. Tr. 100. Omrand, the Commissioner shall consider the
necessarily more difficult and demanding review of the longitudinal record a
need for reliance upon medical sources whbere are no or very limited period
of abstinence See Brueggemann v. Barnhe@48 F.3d 689, 695 (8th Cir. 2003)
(“[W]hen the claimant isctively abusing alcohalr drugs, [the DAA]
determination will necessarily be hypothetiaald therefore more difficult than t
same task when the claimant has stopped.”).

B. Materiality of DAA

Social Security claimants may netceive benefits where drug addiction

alcoholism is a material conbuting factor to disability.See20 C.F.R. 88

ORDER- 21
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404.1535(b), 416.935(b); 42 U.S.C. § 4282)(c). DAA is a materially
contributing factor if the claimantould not meet the SSA'’s definition of
disability if claimant were not using drugs alcohol. 20 C.F.R. § 416.935(b).

emphasize, DAA must bmaterial in some situations, “a claimant may be

disabled notwithstanding her or his alcohol or drug abuselohan v. Massanay

246 F.3d at 12009.

The ALJ determined Plaintiff's syripms would improve to the point of

non-disability in the absence of DAA, fimdj Plaintiff's symptoms and limitations

“improved when he stopped using drugsl aelied on prescription medications
treatment.” Tr. 34see alsolr. 24 (“claimant has struggled to stop drug use,
though he improved after stopping.”). & tnly difference between the first RF
including DAA and the RFC without DA&vas the elimination of the finding
Plaintiff would be absent from work two three days a month. Tr. 32. This

finding was determinative of disability.

Plaintiff contends that substantiali@ence does not support this finding of

materiality because no treating or exaimg source has givea medical opinion
which suggests Plaintiff's physical impaents and limitations (including pain,
numbness, weakness and Bing) improve when abstaining from substance

abuse. ECF No. 16 at 9. Plaintiff foetr argues the evidence shows his physi

impairments are disabling.
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The ALJ’s improper rejection of DWitherrite’s opinions undermines the
ALJ’'s DAA materiality analysis. Morea@r, the ALJ’s decision never mentiongd
the need to be absent from work twalmee days a month the DAA analysis,
nor tied it to the medical evidenc&eeTr. 27 (discussing Dr. Witherrite’s opinion
that Plaintiff would miss at least fourydaa month due to combination of social,
physical and mental problems); Tr. 108 ¢atonal expert hypothetical). It was
error for the ALJ to find this limitdon absent without explanatiolsee Mustoe Vi
Colvin, 2015 WL 9487990, at *5 (D. Or. Nov. 2015) (holding that ALJ erred in
omitting limitations from second RFC analysvithout substantial evidence),
report and recommendation adopi@®15 WL 9462090 (Dec. 28, 2015).

Claimants may not be found disabl@d account of the use of illegal

substances. Accordingly, in determining whether the Plaintiff is disabled absent

=

substance use disorders the ALJ has thecditftask of developing a full and fai
record to determine whether the totaPRtdintiff’s remaining physical and mental
limitations would in and of themselveg disabling. Because “complete and
reliable medical evidence is a kegmlent in making accurate disability

decisions,” “[the SSA] spens] considerable sums antiygo obtain consultative
examinations.”Standards For Consultative Exarations and Existing Medical
Evidence56 Fed. Reg. 36932, 3694991 WL 14231 (Aug. 1, 1991).

Consultative examinations play an impotteole in complex DAA cases where {the
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medical evidence in the record is inconchesas to the materiality of Plaintiff's
DAA—especially for those who do notyean ongoing or extensive treatment
relationship with a medical source,iagrequently theease with homeless
claimants. SSR 13-2P, 2013 V8R1536 (Feb. 20, 2013), at *11.

Here, both mental and physical consiv@examinationsvere ordered and
conducted by Dr. Miller and Dr. Yuen. . 1412-17; Tr. 418-25. However, it is not
apparent whether the examere ordered to assist in determining whether DAA
was material. With respect to Plaint#fphysical impairments, Dr. Yuen did not
evaluate DAA. In finding that abseD®AA Plaintiff was capable of performing
work, the ALJ concluded that Plaintifffghysical pain improved after Dr. Yuen's
May 2013 consultative examination. &ALJ’s analysis does not reflect the

cautious assessment required of isolatatements in individual records and

improvement that occurs in a highly-stuetd environment such as therapy. SR

13-02P, 2013 WL 521536 &12-13(Feb. 20, 2013)CompareTr. 26 (ALJ's
decision noting evidence that Plaintifetsmed better” suggested “he was not in
pain”), with Tr. 465 (reflecting “tail bone paitoday” and “chronic low back

pain.”); compare alspTr. 26 (ALJ’s decision stating the record indicated the
claimant was “very busy”)with Tr. 515 (treatment note reflecting claimant’s

statement as “| have been so busgaven't had time to have thoughts of
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depression for at least a wéekhile also indicating thabne thing he wanted in |
life was to manage his pain better).

Substantial evidence does not supploetALJ’'s DAA materiality finding,
and this case must be remanded foragper DAA analysis.On remand, the ALJ
must evaluate Plaintiff's RFC without DAWith respect to Plaintiff's mental ang
physical impairments. Where the evidersasufficient to allow the ALJ to ma
this determination, a consultatiegamination should be ordered.

C. StepFive

“[1]f a claimant establishes an inabilitg continue her past work, the burg
shifts to the Commissioner step five to show that ghclaimant can perform oth
substantial gainful work."Burch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005)
(citing Swenson v. SullivaB76 F.2d 683, 687 (9th Cir. 1989)At step five, “the
ALJ ... examines whether the claimduats the [RFC] ... to perform any other
substantial gainful activitin the national economy.id. “If the claimant is able
do other work, then the Commissioner mestiablish that there are a significan{
number of jobs in the national@wmy that claimant can doTacketf 180 F.3d
at 1099. “There are two ways foetiCommissioner to meet the burden of
showing that there is other work in ‘significant numbers’ in the national econ
that claimant can do: (1) by the testipaf a [VE], or (2) by reference to the

Medical-Vocational Guidelines....Id. “If the Commissioner meets this burder
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the claimant is not disabled ancktbfore not entitled to ... benefitsld. (citation
omitted). “If the Commissioner cannot méa@s burden, then the claimant is
disabled and therefore entitled to ... benefitsl” (citation omitted).

1. Consideration of thigledical-Vocational Guidelines

The ALJ’s characterization of the RFECthe exertion level of light work
implicates potentially dispositive distitians regarding the vocational ability of
demarcated age groups. Six months @odhe administrative hearing, Plaintiff
turned fifty years old and transitionedddperson closely approaching advancst
age” under the Medical-Vocational Guidelines (the “Grids”). The Grid Rules
sedentary and light capacity reach opposite conclusions with regard to disal
of his 50th birthday.See20 C.F.R. Pt. 404, Subpt. P, App. 2, 88 201.12 (sede
work, disabled) and 202.13 (light work, not disabled).

Social Security Ruling 83—-12 providestructions for choosing proper G
rules when the claimant’s exertional lefedls between two classifications. SSH
83-12, 1983 WL 31253 (Jan. 1, 1983). K tlaimant’s exertional level falls
between two rules that @ict opposite conclusions (ndisabled at the higher
exertional level and disabled at the loweertional level), then Social Security
Ruling 83—12(2) directs the ALJ to find thairthant not disabled if he has an o
slightly reduced exertional capacity for the higher level of exertion. SSR 83;

12(2)(a). The Ruling directs the ALJfiad the claimant disabled if he has a
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significantly reduced exertional capacity tbe higher level of exertion. SSR 8
12(2)(b). Further, SSR 83-12 directe tiLJ to consult ta VE when “the
individual’s exertional limitations are seewhere in the middle.” SSR 83-12(2
(internal quotation marks omitted).

In this case, the ALJ found that Grid Rules 202.20 and 202.13 would ¢
finding of “not disabled” if Plaintiff hadhe RFC to perform the full range of lig
work. Tr. 30. The ALJ then consultéte vocational expert to determine the
“extent of the erosion of the unskillight occupational base” caused by the
Plaintiff's limitations in his ability to pgorm all or substantially all of the
requirements of light workld. Absent from the ALJ’s discussion was any
consideration as to whether consultaidithe lower Grid Rule was appropriate
where the RFC determination fell betwea®o Grid Rules directing different
results. The ALJ did not mention the Grid Rules for sedentar atall. More
importantly, he did not explain why he chose to consult the Grid Rules for lig
work over the rules for sedentary workdad the ALJ concluded the Plaintiff's
restrictions on standing and walking significantly reduced Plaintiff's capacity
perform light work, the ALJ would have bessguired to at least consult Grid R
201.12 as a framework before relying upon the vocational expert's more

particularized testimony.
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An understanding of the basis for the 2d_ruling is necessary for the Court

to engage in a substantial evidence revidlie ALJ’s explan@on is inadequate.
2. Vocational Expert Testimony
Inherent in the ALJ’s decision is the finding that Plaintiff's exertional
limitations are somewhere in the middletioé regulatory criteria for light and
sedentary work. According to SSR 83; where an “individual’'s exertional
limitations are somewhere ‘in the middla’terms of the regulatory criteria for
exertional ranges of work, more diffitjudgements are involved as to the

sufficiency of the remaining occupational base to support a conclusion as to

disability. Accordingly, [VE] assistangs advisable for these types of caseSee

SSR83-12, 1983 WL 31253 at *3. Hypothetical questions posed to a vocatig
expert must consider all gfie claimant’s limitationsBray v. Comm’r of Soc. Se
Admin, 554 F.3d at 1228. “The ALJ’s depimti of the claimant’s disability mus
be accurate, detailed, and sugipd by the medical record.Tackett v. Apfel180
F.3d at 1101.

Here, the ALJ asked the vocatioeabpert a number of hypothetical
guestions. The first hypothetical, wwh he relied upoffior subsequent
hypotheticals and his ultimate finding, was imprecise: The ALJ asked the VE
consider an individual “capable of performing thé rangeof light work, but he

or she would be limited to two hours ofstitng or walking rather than the six tf
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is standard for light work.” Tr. 107The ALJ further refined the hypothetical,
adding limitations such as frequent handlbilaterally and neer crouching, and
asked the VE whether there were job#hia national economy such an individu
could perform. The vot@nal expert responded:
One possibility given your hypothetical, Your Honor, would be a laund
folder. DOT is 369687018, light work, unbed. The SVP is 2. National
it comes to be 210,000 and more than approximately 1400. The seco
possibility give[sic] your hypotheticalould be a production assembler.
DOT of 706687010, light work, unskilled, SVP of 2, nationally
approximately 206,000, in the markgiproximately 8,900Your Honor.
Tr. 106.

The vocational expert’s testimony was moaccord with the Dictionary of

Occupational Titles (DOT). The DOT description aé ffroduction assembler job

demands occasional crouching, howeverhipothetical eliminated crouching.
DICOT 737.684-034, 1991 WL 680038. kwover the laundry folder position
requires the ability to stand or wdisr up to six hours. DICOT 369.687-

018, .1991 WL 673072. The ALJ did retk the vocational expert how the

al

'y
ly
nd

standing/walking limitation impacted oragted the number of available positions.

This critical vocational eadence is even more susg given this exchange

occurring after the sixth hypothetical:

ALJ: Oh, and | shoulthave mentioned also those initial jobs, those laundry

folder and a production assembler jobs, those are classified as light in
DOT, but the limitation here was tess than light with the two hours
standing or walking

VE: There’s no jobs, Your Honor
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ALJ: Okay....

Plaintiff's Counsel: Did you just asine more about sitting and standing
ALJ: I did not actually.

Tr. 110.

It is not clear from the record whethte vocational expert understood the

hypothetical and the nature of Plaintifégertional capacity with its limitations t

less than two hours of standing or walkinds a result, it is also unclear whether

the ALJ considered the extieof erosion of the ocpational base. Given the

ALJ’s error involving the medical opinion ielence and RFC, it is unclear whet

~NJ

D

her

the ALJ communicated all of Plaintiff's extemal limitations. The accuracy of the

vocational expert testimony éssentiato the sequential evaluation when a
claimant’s RFC falls between lighhd sedentary work. SSR 83-12, 1983 WL
31253, at *3.

D. Symptom Testimony

Having concluded the ALgrred in his evaluation of the medical evidenge,

determination of the RFC, materiality DAA and step five analysis, and that

remand is required, the Court declinestlress Plaintiff's arguments pertainirg

to the assessment of Plaintiff's sytom testimony. ECF No. 18 at 3-4.
REMEDY
The decision whether to remand forther proceedings or reverse and

award benefits is within the discretion of the district codMtAllister v. Sullivan
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888 F.2d 599, 603 (9th Cir. 1989). An imnmeei award of benefits is approprig

where “no useful purpose would be served by further administrative proceec

or where the record hagén thoroughly developedyarney v. Sec’y of Health &

Human Servs859 F.2d 1396, 1399 (9th Cir. 1988j),when the delay caused b
remand would be “unduly burdensome[Terry v. Sullivan903 F.2d 1273, 128
(9th Cir. 1990)see also Garrison v. Colvir59 F.3d 995, 1021 (noting that a
district court may abuse its discretion notémand for benefits when all of thes
conditions are met). This policy iss&d on the “need to expedite disability
claims.” Varney 859 F.2d at 1401. But where there are outstanding issues {
must be resolved before a determinattan be made, and it is not clear from th
record that the ALJ would be requiredfiiad a claimant disabled if all the
evidence were properly evated, remand is appropriat&ee Benecke v.
Barnhart 379 F.3d 587, 595-9@®th Cir. 2004)Harman v. Apfel211 F.3d 1172,
1179-80 (9th Cir2000).

Although Plaintiff requests a remand waéldirection to award benefits, E
No. 18 at 4, the Court finds that furthemadistrative proceedings are appropri
See Treichler v. Comm’r of Soc. Sec. Admii5 F.3d 1090, 1103-04 (9th Cir.
2014) (remand for benefits is not appriate when further administrative
proceedings would serve a useful purpoddere there are ambiguities in the

evidence and a complex PAmateriality analysisvhich merits additional
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investigation and explanation. “Wher@g here, “there is conflicting evidence,
and not all essential factual issues hlagen resolved, a remand for an award of

benefits is inappropriate.Treichler, 775 F.3d at 1101. Instead, this Court

remands this case for further proceedings. On remand, the Commissioner shall

perform step three onward, recoresidg the medical opinion evidence of
Plaintiff's treating and examining physicgrand further develop the record as

necessary. The Commissioner shall cogiside RFC, including the Plaintiff’s

20
w

physical RFC with and without DAA. ThHeommissioner shall consider the ba
for the decision that Plaintiff's RFC falgithin the light work category and if
appropriate, address the Grides for sedentary work.

CONCLUSION

Having reviewed the record and the A4 findings, the Court concludes the

ALJ’s decision is not supported by sulmdial evidence and free of harmful lega
error. IT IS ORDERED:
1. Plaintiff's Motion for Summiy Judgment (ECF No. 16) GRANTED.
2. Defendant’s Motion for Summary Judgment (ECF No. 1DEBIED.
3. The District Court Executive isrdicted to file this Order, enter
JUDGMENT FOR PLAINTIFF , REVERSING andREMANDING the matter
pursuant to sentence four of 42 U.S8CL05(g) to the Comrasioner for additional

proceedings consistent with this recommendation.
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4. The District Court Executive istfiner directed to enter this Order,
provide copies to counsel, a@d OSE the file subject to re-opening for a propg
presented application for attorney fees.

DATED this January 19, 2018.

sMary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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