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Aug 15, 2018
UNITED STATES DISTRICT COURT ~ ~"" "=
EASTERN DISTRICT OF WASHINGTON
JULIE H., No. 1:16-cv-03227-MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY, ECF Nos. 15, 19
Defendant.

BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 15, 19. The partessented to proceed before a magistrate
judge. ECF No. 16. The Court, havingiexved the administrative record and the
parties’ briefing, is fully informedFor the reasons discussed below, the Court

denies Plaintiff’s Motion, ECF No. 1and grants Defendant’s Motion, ECF Na.

19.
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JURISDICTION

The Court has jurisdiction over thgase pursuant to 42 U.S.C. 88 405(9);
1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Socjal

Security is governed by 42 U.S.C. 8 405(g). The scope of review under 8§ 405(g) is

limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqadse to support a conclusionld. at 1159

(quotation and citation omitted). Stateffetiently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeaord as a whole rather than searching
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,

1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than pne

rational interpretation, [theourt] must uphold the ALJ’s findings if they are

supported by inferences reasblyadrawn from the record.Molina v.Astrue,674
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F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmless.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or whicl
has lasted or can be expected to lasafoontinuous period of not less than twe
months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severihat [she] is not only unable to do [her]
previous work][,] but cannot, considegifher] age, edtation, and work
experience, engage in any other kind distantial gainful work which exists in
the national economy.” 42 U.S.€88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88

404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner
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considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢lemant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comroissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairmentis as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg

claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).
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If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to asse

the claimant’s “residual functional capacityResidual functional capacity (RFC

defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capaldé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfonng past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 88304.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is capiagbof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vamal factors such as the claimant’s «
education and past work expermen 20 C.F.R. 8804.1520(a)(4)(v);

416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
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Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(g)(1); 416.920(g)(1). If the claimanmnhot capable of adjusting to oth
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GRF88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

er

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

Plaintiff applied for disability insurare benefits and supplemental secur
income benefits on February 12, 2013, alleging a disability onset date of
November 26, 2012. Tr. 2815-22. Benefits were ded initially, Tr. 115-22,

and upon reconsideration. Tr. 127-36. Plaintiff appeared for hearings befor

administrative law judge (ALJ) on AprlO, 2015 and June 16, 2015. Tr. 33-68.

On July 16, 2015, the ALJ denied Plaintiff's applications. Tr. 17-32.
At step one, the ALJ found Plaintiff faot engaged in substantial gainfu
activity since November 26, 2012. Tr. 28t step two, the ALJ found Plaintiff

has the following severe impairmenfiiromyalgia, obesity, and knee and
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shoulder pain. Tr. 22. At step threeg thLJ found that Plaintiff does not have
impairment or combination of impairmehat meets or medically equals the
severity of a listed impairnme¢. Tr. 23. The ALJ theooncluded that Plaintiff ha
the RFC to perform a light work except:

She can stand and walk for about 8dfours, sit without limitations, can

an

do

no climbing of ladders, ropes or scaffe, can occasionally climb ramps and

stairs, balance, stoop, crouch, kneel, araavl, is limited to not more than
occasional overhead work, and should avoid extreme cold and strong
vibration.
Tr. 23. At step four, the ALJ foundahtiff was unable to perform any past
relevant work. Tr. 27. At step five,@iALJ found that considering Plaintiff's ag
education, work experiencand RFC, there are other jobs that exist in signific
numbers in the national economy that FHaintiff can perform such as office

helper, electronics worker, and smalbgucts assembler. Tr. 27-28. The ALJ

concluded Plaintiff has not been undetisability, as defined in the Social

Security Act, since November 26, 2012aihgh the date of the decision. Tr. 28.

On October 26, 2016, the Appealsudcil denied review, Tr. 2-7, making
the ALJ’s decision the Comissioner’s final decision for purposes of judicial
review. See42 U.S.C. § 1383(c)(3); 20 ER. §§ 416.1481, 422.210.

ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision den

her disability insurance befits under Title Il and supplemental security incomn
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benefits under Title XVI of the Social Security Act. ECF No. 15. Plaintiff rai
the following issues for this Court’s review:
1. Whether the ALJ properly identified all 8laintiff's severe impairments &
step two;
2. Whether the ALJ properly weighed Plaintiff’'s symptom claims;
3. Whether the ALJ properly evaluatéhe medical opinion evidence;
4. Whether the ALJ properly weigtdhe lay witness testimony;
5. Whether the ALJ properly determined the RFC; and
6. Whether the ALJ properly considertte Medical Vocational Guidelines
(the “grids”) at step five.
SeeECF No. 15 at 2.
DISCUSSION
A. Step Two
Plaintiff contends the ALJ erred byiliag to find any sevee psychological
impairments at step two. SpecificalBlaintiff contends that her testimony in
conjunction with the assessments of Pamela Miller, Ph.D. (diagnosing an
adjustment disorder with anxiety) and Troy Witherrite, M.D. (diagnosing pair
syndrome and anxiety state NOS), ekshlbharmful error at step two where
associated limitations were not includedhe RFC. ECF No. 15 at 12; ECF N¢

20 at 6-7.
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At step two of the sequential prasg the ALJ must determine whether

claimant suffers from a “severe” impairmeng., one that significantly limits hey

physical or mental ability to do basmork activities. 20 C.F.R. 88 404.1520(c)
416.920(c). To show a seeampairment, the clainmh must first prove the
existence of a physical or mentalgairment by providing medical evidence
consisting of signs, symptoms, antidaatory findings; the claimant’s own
statement of symptoms alone will rmiffice. 20 C.F.R88 404.1508; 416.908
(2010)*

An impairment may b&und to be not sevemghen “medical evidence
establishes only a slight abnormalityaocombination of slight abnormalities
which would have no more than a mininefflect on an individual’s ability to
work....” Social Security Ruling (SSR) 85-28*3. Similarly, an impairment is
not severe if it does not significantly lingtclaimant’s physicalr mental ability t¢
do basic work activities; which include waik, standing, sittig, lifting, pushing,
pulling, reaching, carrying, or handg; seeing, hearing, and speaking;

understanding, carrying out and remenntgsimple instructions; responding

1 As of March 27, 2017, 20 C.F.R486.908 was removed dmeserved and 20
C.F.R. §416.921 was reviset@he Court applies the veosi that was in effect at

the time of the ALJ’s decision.
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appropriately to supervision, coworkensd usual work situations; and dealing
with changes in a routine workttag. 20 C.F.R. § 416.921(a) (2010$;SR 85-
283

Step two is “a de minimus screenidgvice [used] to dispose of groundle
claims.” Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996). “Thus, applyif
our normal standard of review to the ragunents of step two, [the Court] must
determine whether the Alkhd substantial evidence to find that the medical
evidence clearly established that [Ptdfhdid not havea medically severe
impairment or combination of impairmentsWebb v. Barnhart433 F.3d 683, 6§
(9th Cir. 2005).

At step two, the ALJ concludedahPlaintiff had no severe mental
impairments. Tr. 22. Specifically, the Alfound that the medically determinal]
mental impairments of anxiety and npaana abuse, considered singly and in
combination, do not cause more than miai limitation in Plaintiff's ability to

perform basic mental work activities. Tr. 22e alsolr. 26 (finding that the

2 As of March 27, 2017, 20 C.F.R. 886.921 and 416.922 weamended. The
Court applies the version thags in effect at thertie of the ALJ’s decision.

3 The Supreme Court upheld the viiicbf the Commissioner’s severity
regulation, as clarified in SSR 85-28 Bowen v. Yuckerd82 U.S. 137, 153-54
(1987).

ORDER - 10

—

e

SS

g

37

e



10

11

12

13

14

15

16

17

18

19

20

evidence did not “support mental limitatiGhsIn concluding Plaintiff's mental
Impairments were non-severe, the ALJ gave the assessments of examining
psychologist Pamela Miller, Ph.D. and stageency consultants significant weig
Tr. 26.

Plaintiff contends the evidence s#tisag her burden of proving a severe
mental impairment includes her testimongttehe had lots of pain, ECF No. 20
6, Dr. Miller’s findings that Plaintiff had an “impaired affect” and an inability t
perform serials sevens, and Dr. Withetsitieeatment notes documenting anxie
and tearfulness. ECF No. 15 at 1 diagnosis alone does not establish the
existence of a severe impairment anaimlff fails to identify how her mental
health impairments had a moreathslight functional impactSee Key v. Heckler
754 F.2d 1545, 1549 (9th Cir. 1985); @(F.R. 88 404.1521, 416.921 (2010).
inability to perform serial sevens and flaet Plaintiff was “teary” at times, Tr.
329-30, 346, do not indicate more thaslight mental impairmentSee, e.gBack
v. Colvin 653 Fed. Appx. 550, 553 (9th Cune 29, 2016) (upholding ALJ's
conclusion that claimant had “psycholcal capacity sufficient to complete an
average work week” despite “trouble counting backwards from 100 by 7s”).

Although it is her contention that her pain demonstrates she “has func
limitations as a result of her pain dider,” Plaintiff does not identify these

limitations. ECF No. 20 at 7Moreover, the ALJ evalted Plaintiff’'s complaintg
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23.

Thus, even if the failure to list an impaent as severe \gaerror, the error

would be harmless because stwp was resolved in Plaintiff's favor, and Plaintiff

fails to identify any limitation associatedth any mental impairment that was ot

considered by the ALJ and incorpadtinto the RFC at step foukee Stout v.

Comm’r of Soc. Sec. Admj4d54 F.3d 1050, 1055 (9th Cir. 200BYrch v.

Barnhart, 400 F.3d 676, 682 (9th Cir. 2005). The ALJ accorded significant weight

to the psychological evaluation of Dr. I\Mr and great weight to the mental
assessments of the state agency comga|tindings which Plaintiff does not
challenge.ld. The ALJ’s step two finding is legally sufficient.

B. Medical Opinion Evidence

Plaintiff contends the ALJ improperlyeighed the medical opinion evide

of Troy Witherrite, M.D.and Derek Leinenbach, M\DECF No. 15 at 10-13.

4 Plaintiff's sole challenge related tcetbpinion of Dr. Miller is addressed in th
discussion of step two. Plaintiff fails to identify opinions as to functional

limitations assessed by rheumatologishi2aSager, M.D that were not
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There are three types of physiciaf(§) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant
but who review the claimant’s filemonexamining or reviewing physicians).”

Holohan v. Massanari2z46 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted

“Generally, a treating physician’s opinionrgas more weight than an examining

physician’s, and an exaning physician’s opinion carrigeore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtto their specialty over that of

nonspecialists.”ld. (citations omitted).

).

If a treating or examining physicianopinion is uncontradicted, an ALJ may

reject it only by offering “clear andonvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

considered by the ALJ. Plaintiff's contean regarding the ALJ’s consideration
the treatment notes of Dr. Sager is furttiscussed in the alysis of the ALJ’s

evaluation of Plaintiff's symptom claims.

ORDER - 13

of



10

11

12

13

14

15

16

17

18

19

20

by clinical findings.” Bray v. Comm’r Soc. Sec. AdmiB54 F.3d 1219, 1228 (9
Cir. 2009) (internal quotation markadbrackets omitted). “If a treating or
examining doctor’s opinion is contrackct by another doctor’s opinion, an ALJ
may only reject it by providing specific dilegitimate reasons that are supportg
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81
F.3d 821, 830-31 (9th Cir. 1995)).

1. Troy Witherrite, M.D.

Dr. Witherrite began treating Plaifitin January 2013. Tr. 301-05. Dr.
Witherrite provided opinions on Plaintiffability to work, in January 2013, July
2013, and November 2014. Tr. 301-05, 321, 368, 404-06.

a. January 9, 2013 Opinion

In January 2013, Dr. Witherrite opithén a physical functional evaluation
that Plaintiff was restricted to sedant work due to bilateral impingement
shoulder syndrome, niand knee osteoarthritis, anddpable fiboromyalgia.” Tr.
302. The ALJ assigned Dr. WitherriteJanuary 2013 opinion little weight. Tr.
24. Dr. Witherrite's opinions wereontradicted by other medical sources,
including examining physician Derek Leimbach, Tr. 407-11, therefore, the AL
was required to provide specific and legitimate reasons for rejecting Dr.

Witherrite’s opinion. Bayliss 427 F.3d at 1216.
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First, the ALJ concluded that “rizasis was given for the described
limitations,” and “Dr. Witherite provided no findings to support the restriction
sedentary work.” The Social Securitygtdations “give more weight to opinions
that are explained than tbose that are not.Holohan 246 F.3d at 1202. “[T]he
ALJ need not accept the opinion of any pbig, including a treating physician
that opinion is brief, conclusory and iremplately supported by clinical findings
Bray, 554 at 1228. Here, Dr. Witherrilisted three diagnoses: bilateral
impingement shoulder syndrome, hip and knee osteoarthritis, and “probablée
fiboromyalgia.” Tr. 302. When asked poovide any laboratory, imaging, range
motion and other diagnostic test results|isied “none.” Tr. 302. This was a
specific and legitimate reasonngject this opinion.

Second, the ALJ concludehat “[tjhe minimal findings on examination a
insufficient to support thdescribed restrictions.” TR5. A medical opinion may
be rejected if it is unsupported by medical findingsay, 554 F.3d at 1228;
Batson 359 F.3d 1190, 1195 (9th Cir. 200F))omas v. Barnhar278 F.3d 947,
957 (9th Cir. 2002)Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001)
Matney v. Sullivan981 F.2d 1016, 1019 (9thrCli992). Furthermore, a
physician’s opinion may be rejectedtifs unsupported by the physician’s

treatment notesSee Connett v. Barnha40 F.3d 871, 875 (9th Cir. 2003).
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Dr. Witherrite’s first examination d®laintiff occurred on January 9, 2013
the date Dr. Witherrite signed the ploa functional evaluation paperwork
Plaintiff presented. Tr. 306. Dr. Watlrite’s contemporaneous treatment note
show normal physical examination findings with only a “very slight limitation
shoulder [range of motion].” Tr. 30Dr. Witherrite stated she has “potential
fibromyalgia but determining that efft on her work is difficult, may need
rheumatologic workup as well.ld. Dr. Witherrite completed the physical
evaluation without results of the pending radiographs or rheumatology
consultation.Id. Minimal findings by Dr. Witherrite constitute a specific and
legitimate reason, supported by substam@dlence, for rejecting his January 2
opinion.

b. July 31, 2013 Treatment Note

In his July 31, 2013 treatment note, Dr. Witherrite noted that Plaintiff “}
clearly unable to have gainful emplognt commiserate with her abilities.” Tr.
321. The ALJ did not address Dr. Witherrite’s July 2013 notation.

Plaintiff contends the failure to address Dr. Witherrite’s July 2013 staté
was error. ECF No. 15 at 10’he Court agrees. The regulations provide that
statement by a medical source that a Bfais “unable to work” is not a medica
opinion and is not due any special sigrafice because the legal conclusion of

disability is reserved to the Commission0 C.F.R. § 404.1527(d)(3) (“We wi
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not give any special significance to tlmuece of an opinion on issues reserved
the Commissioner . . ."); 20 C.F.R416.927(d). The legal conclusion of
disability is reserved excli®ly to the CommissionerSee20 C.F.R. 88
404.1527(d), 416.927(djee also McLeod v. Astrug40 F.3d 881, 884 (9th Cir.
2011) (“Although a treating physician’s opinion is generally afforded the gres
weight in disability cases, it is not bindion an ALJ with respect to the exister
of an impairment or the ultimate issuedi$ability.”). Nevetheless, the ALJ is
required to “carefully consider medicgurce opinions about any issue, includ
opinion about issues that are reservetheoCommissioner.’Social Security
Ruling (SSR) 96-5p, 1996 WL 37438at *2 (July 2, 1996)}olohan,246 F.3d at
1203-04 (“If the treating physician’s apon on the issue of disability is
controverted, the ALJ must still provideicific and legitimate’ reasons in ordg
to reject the treating physician’s opinion.”).
The ALJ erred by failing to address Dvitherrite’s statement that Plaintif
“is unable to have gainful employmesgmmisurate [sic] with her abilities.”

However, any failure to mention thisidence is harmless error since the opini

was of little value under the regulationSee Dutkiewicz v. Comm’r of Soc. $Se¢

663 Fed.Appx. 430, 432 (6th Cir. 2016) cert. demetkiewicz v. Berryhil|l137
S.Ct. 1365 (2017) (“But the ALJ’s failute explicitly consider Dr. Kolinski’'s

opinion that Dutkiewicz was “unable work” was, at most, harmless error
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Dutkiewicz had the capacity to perfoarimited range of skentary work.”).
Additionally, the July 31, 2013 traatnt note provided no assessment of

Plaintiff's functioning for the ALJ to esdluate. Moreover, DIWitherrite gave

opinions as to Plaintiff’'s functional limitations, both before and after this opinjion,

which the ALJ explicitly considered. Tr. 2%inally, Dr. Witherrite did not state
Plaintiff was unable to perforanywork, but rather that she could not perform

work “commiserate with her abilities,” lgty referring to her experience working

as a fruit packer for twenty-three yeaifhe Court concludes the ALJ reasonably

explained the other relevant medical opiniansl therefore, anfailure to address
the January 2013 note is harmless.

c. November 12, 2014 Opinion

In November 2014, Dr. Witherrite opin&daintiff is “probably disabled due

to her chronic [degenerative joint disepkand] fiboromyalgia combination,” Tr.

368, and that Plaintiff was limited todntary work. Tr. 406 The ALJ assigned

this opinion “little weight.” Tr. 25.As the opinion was contradicted by other

medical sources, including examining phyercDerek Leinenbacir. 407-11, the
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ALJ needed to provide specific and legiéita reasons for rejecting the opinion.
Bayliss 427 F.3d at 1216.

The ALJ adequately explained his reas for discounting this opinion.
First, the parties agree, the ALJ was regjuired to defer to Dr. Witherrite's
opinion that Plaintiff was “probably disabléaince this issue is reserved to the
Commissioner for ultimate determinatioBCF No. 19 at 7; ECF No. 20 atdee
McLeod v. Astrue640 F.3d 881, 884 (9th Cir. 2011) (“Although a treating
physician’s opinion is generally afforded the greatesghtan disability cases, it
Is not binding on an ALJ with respectttee existence of an impairment or the
ultimate issue of disability.”).

Next, the ALJ found that Dr. Withete’s November 2014 opinion was
inconsistent with “the minimal findingsn examination.” Tr. 25. A physician’s
opinion may be rejected if it is unsuppe by the physician’s treatment notes.

SeeConnett 340 F.3d at 875. As noted by the ALJ, at Plaintiff's November 1

2,

2014 office visit, Dr. Witherrite’s physicaixamination findings were normal, with

the exception of “tenderness diffusein’the lumbar paraspinous, shoulder
deltoid, and AC joint areas. Tr. 368Vhile fiboromyalgia patients can have
relatively normal objective findings andlisbe disabled, relevant factors to
evaluating any medical opinion includestamount of relevant evidence that

supports the opinion, the quality of thegpkanation provided in the opinion, and
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consistency of the medical opinianth the record as a whold.ingenfelter v.
Astrue 504 F.3d 1028, 1042 (9th Cir. 2000kn v. Astrue495 F.3d 625, 631 (9
Cir. 2007).

Finally, the ALJ found that Dr. Wi#rrite’s opinion was not supported by
the treatment record, which he notedflects good response to medication.” T
25. Substantial evidence supports &LJ’s interpretation of the recor&eeTr.
25. For example, in August 2013, Dr. Marrite noted that he recommended s
“retry some physical therapy but stheclined,” but she was “functionally
improved on very low dose hyattodone, only taking one onost days, some dg
several, but some days nohdr. 318. In OctobeR013, Dr. Witherrite noted
Plaintiff was taking “one [V]icodin every gaor two when it is really bad and th
has helped a lot.” Tr. 314. In Novemi&&14, Dr. Witherrite indicated Plaintiff
was “only taking hydrocodon®& mg daily,” and noted “stable and increased
function.” Tr. 371. Plaintiff contends DWitherrite’s opinion is “fully consisten
with the treatment record” and his “lomgglinal knowledge oher impairments,”

but does not point to any medical evidenn the record that supports Dr.

Witherrite's sedentary findingr contrasts the ALJ’s findgs. ECF No. 15 at 11|

Plaintiff also contends the ALJdlnot properly consider Plaintiff’s
explanations for failing to pursue ottteeatment, thus the ALJ’s additional

reliance upon Plaintiff's lack of “interest other treatment modiaes” was error.
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ECF No. 15 at 11. However, because &LJ offered other gzific and legitimat
reasons to discredit Dr. Witherrite, anyagris inconsequential to this overall
disability determination ani@ therefore harmlessSee Stou#454 F.3d at 1055.

The inconsistencies between Dr. Witlite's opinion and his examination
findings and the treatment record, wepecific and legitimate reasons to assig
less weight to Dr. Witherte’'s November 2014 opinion.

2. Derek Leinenbach, M.D.

Plaintiff contends that the ALJifad to give proper weight to Dr.
Leinenbach’s opinion. ECF No. 15H2. In May 2015, Dr. Leinenbach
performed a consultativexamination ordered by the ALJ after the first
administrative hearing. Tr. 407-11. Dr. Leinenbach diagnosed chronic pain
fibromyalgia; chronic bilateral knee paifavor degenerative joint disease; and
morbid obesity and deconditioning. Tr. 409. He opined Plaintiff could: (1)
stand/walk without interruption for two bos and stand/walk for a total of four
hours in an eight-hour workday; (2) sit without limitation; (3) lift/carry 20 pou

occasionally and 10 pounds frequently; ¢dtasionally climb, balance, stoop,

knee, crouch and crawl; and (5) reach, harfdiger, and feel without limitations.

Tr. 409-10.

The ALJ gave “significant weight” tthe opinion. Tr. 26. Although an A

favor

nds

J

must provide specific and legitimate reastmseject contradicted medical opinjon
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evidence, the ALJ is under no obligatiorpi@vide reasons for interpreting and
incorporating medical opinianinto the RFC assessmei@ee Orteza v. Shalala
50 F.3d 748, 750 (9th Cir. 1998ayliss 427 F.3d at 1216.

Plaintiff contends Dr. Leinenbach’s functional assessment did not fully
account for all of the limitations caused Bhaintiff's fioromyalgia and obesity and

his assessment is not explained by his inistest clinical findings noting Plaintiff

could only walk on heels and toes forauple of steps and she struggled to get on

and off the examination table. ECF N&. at 12. However, the ALJ found that
Dr. Leinenbach’s opinion was consistenth the treatment record (which Dr.

Leinenbach reviewed and included radigdrs), consistent with Plaintiff’'s “good
response to medication,” and consistsith her daily activities, which Dr.
Leinenbach noted she cares for ipeledently. Tr. 26, 407-08. The ALJ
additionally noted Dr. Leinenbach’s findimghat Plaintiff’'s muscle strength was

5/5 in the upper and lower extremities. 2%. Dr. Leinenbach indicated Plaintiff

walked into the examination room withcagsistance and was able to remove and

replace shoes without assistance. 4D8. Although Plaintiff views the medical
evidence differently, it is the ALJ’s funotn to resolve conflicts ambiguity in the

evidence.See Morganl69 F.3d at 599-600. The Court may not weigh the

evidence or substitute its own conclusiémsthose of the ALJ. Where evidence is

subject to more than one rational mmestation, the ALJ’s conclusion will be
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upheld. Burch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005). The Court
concludes the ALJ propersupported his decision teject Dr. Witherrite’'s
opinion in favor of the examining physician’s opinion.

C. Plaintiffs Symptom Claims

Plaintiff's contends the ALJ failet rely upon clear and convincing reas
in discrediting her symptom claimad “failed to properly evaluate her
fibromyalgia symptoms.” ECF Nd5 at 13-16; ECF No. 20 at 7-10.

An ALJ engages in a two-step anasy® determine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®d. “First, the ALJ mus
determine whether there is objectiwedical evidence of an underlying

impairment which could reasonably bepexted to produce the pain or other

symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).

“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of thegiom she has alleged; she need only S
that it could reasonably have cads®me degree of the symptom\/asquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) émal quotation marks omitted).
Second, “[i]f the claimanmeets the first test and there is no evidence o
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t

rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
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citations and quotations omitted). “Gealeiindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’s complaints.td. (quotingLester 81 F.3d at 834 (9th Cir. 1995);
Thomas278 F.3d at 958 (“[T]he ALJ must ke a credibility determination with
findings sufficiently specific to permit theourt to conclude that the ALJ did nof
arbitrarily discredit claimant’s testimony.”yThe clear and aovincing [evidence
standard is the most demanding regdiin Social Security casesGarrison v.
Colvin, 759 F.3d 995, 1015 (9th Cir. 2014) (quotMgore v. Comm’r Soc. Sec.
Admin, 278 F.3d 920, 924 (9th Cir. 2002)).

In making an adverse credibility det@nation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning tmature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

The ALJ found that Plaintiff's medittg determinable impairments could
cause Plaintiff's alleged symptoms, buttiPlaintiff’'s statements concerning th
intensity, persistence, and limiting effecf her symptoms were not entirely
credible. Tr. 24. The undggned concludes the ALJguided specific, clear, an

convincing reasons to support this finding.

ORDER - 24

S

D

d




10

11

12

13

14

15

16

17

18

19

20

1. Objective Medical Evidence

The ALJ found that Plaintiff's statesnts were inconsistent with the
objective medical evidencelr. 24-25. Specificallythe ALJ noted that although
Plaintiff experienced “some difficultiegferforming a medium exertion job, the
evidence “does not suggest shencapable of lighter tyeof tasks.” Tr. 24. An
ALJ may not discredit a claimant’sipaestimony and denlyenefits solely
because the degree of pain alleged issnpported by objective medical evidence.
Rollins v. Massanayi261 F.3d 853, 856 (9th Cir. 200Bunnell v. Sullivan947
F.2d 341, 346-47 (9th Cir. 199FBair v. Bowen 885 F.2d 597, 601 (9th Cir.

1989). Medical evidence is a relevaattor, however, in determining the sevefi

of a claimant’s pain and its disabling effecollins 261 F.3d at 857; 20 C.F.R
88 404.1529(c)(2), 416.929(2). Minimal objective eddence is a factor which
may be relied upon in discrediting a chaint’s testimony, lthough it may not be
the only factor.See Burch v. Barnhar400 F.3d 676, 680 (9th Cir. 2005).

In the decision, the ALJ summarizte objective evidence, including the
results of radiographs in January 2013 singwnild degenerative changes of right
acromioclavicular joint, negative findisgn the left shoulder, and nonspecific

degenerative changes of tlogver cervical spine with nsignificant osteophytosi

U)

Tr. 25 (citing Tr. 354-56). Upon rheumatgloexamination, there was a positive

rheumatoid factor, without symptoms and pbgkfindings of rheumatoid arthrit|s.
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Tr. 25 (citing 359). There was no focal temiess, swelling in the joints or tendon

regions, effusion, heat, erythemea, deforpotyrestricted range of motion. Tr.
358. In November 2014, Dr. Witherrit®ted diffuse tenderness in the lumbatr,

shoulder, and AC joint areas, but notediftiff exhibited normal range of motio

N

of the shoulders and necHr. 25 (citing Tr. 368). On examination after Plaintiff's

initial hearing, Plaintiff's range of motiowas also within normal limits. Tr. 40§
09. She tested positive at 16/18 tendengowvithout distraction and 12/18 with
distraction, but had no joint instability, r@aertebral musclspasms, tenderness
effusions, deformities, or trigger point3r. 25 (citing Tr. 409). Muscle strengt}
was 5/5 in the upper and lower extremities.

These objective findings, considerecconjunction with the other valid
reasons cited by the ALJ, provided c¢lead convincing reasons to discredit
Plaintiff's symptom claims.

2. Inconsistent Activities

The ALJ found Plaintiff's symptom clais inconsistent with her reported

activities. It is reasonable for an Atalconsider a claimant’s activities which

undermine claims of totally disabling pammaking the credibility determinatiop.

See Rollins261 F.3d at 857. However, it is wektablished that a claimant ne¢

not “vegetate in a dark room” in ordierbe deemed eligible for benefit€ooper

v. Bowen815 F.2d 557, 561 (9th Cir. 1987). tMathstanding, if a claimant is
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able to spend a substantial parh@f day engaged in pursuits involving the

performance of physical functions that amnsferable to a work setting, a spedific

finding as to this fact may be sufficiewtdiscredit an allegation of disabling

excess painFair, 885 F.2d at 603. Furthermofge]ven where [Plaintiff's daily]

activities suggest some difficulty functiom, they may be grounds for discrediting

the claimant’s testimony to the extent thfay contradict claims of a totally
debilitating impairment.”Molina, 674 F.3d at 1113.

Here, the ALJ noted that in M&013, after her pain had reportedly

improved “significantly,” Plaintiff repogd trying to open a Labor and Industrigs

claim to be considered for retrainifay a different job. Tr. 25; Tr. 32%eeBray,
554 F.3d at 1227 (9th Cir. 2009) (seeking out other employment supports th
inference that impairment is not disabling)he ALJ also noted that Plaintiff ha
reported that “a typical day” involved @ag for her grandchildren and working
her garden. Tr. 26 (citing Tr. 311). FilyaPlaintiff was capable of performing
limited household tasks, shopping, and cooking. Tr. 23, 26.

The ALJ did not identify how Platiff's activities contradicted her
testimony regarding her afjed symptoms and did not make any specific findi
that these activities are transferable to akveetting. Tr. 26.Therefore, the ALJ
reliance on Plaintiff's activities in rejectirger reported severity of symptoms f4

to meet the specific, cleand convincing standarcee Garrison759 F.3d at
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1016 (citingReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998) (“Recognizin
that ‘disability claimants should not Ipenalized for attempting to lead normal
lives in the face of their limitations,” weave held that ‘[o]n if [his] level of
activity were inconsistent with [aaimant's] claimed limitations would these

activities have any bearing on [his] crallip.’ ”)). However, because the ALJ
provided other clear ananovincing reasons supported by substantial evidenc

finding Plaintiff's symptom testimony less than fully credible, the error is

harmless.See Carmickle v. Comndf Soc. Sec. Admin33 F.3d 1155, 1162 (9th

Cir. 2008).
3. Reason for Stopping Work and Conservative Treatment
The ALJ also discredited Plaintiffs/mptom claims because Plaintiff hag
stopped work due to a positive urinalyseening for marijuana, as opposed t
her alleged symptoms. Tr. 24. An Almay consider that a claimant stopped

working for reasons unrelated to the allegedly disabling condition in making

credibility determination.See Tommasetti v. Astrise83 F.3d 1035, 1040 (9th di

2008);Bruton v. Massanafi268 F.3d 824, 828 (9th Cir. 2001).

Plaintiff testified she has consistentlgated her pain with marijuana and
she disagreed with her employer’s policyftsin refusing to allow her marijuana
use, despite having possessed a medieaijuana card.Tr. 41-42. Though

Plaintiff's pain and marijuana use ardéated, Plaintiff's contention she “was
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unable to work without using medical maana” is not supported by the medic
evidence. ECF No. 15 at 13. Plafihtlid not cease working due to pain; she
ceased working because tinethod she chose to treat her pain was not tolera
her employer. This narrodistinction in this instare becomes a more convinci
reason when considered in conjunction with the ALJ’s findings that Plaintiff
eschewed more aggressive treatnagt medication in favor of a more
conservative regiment ofiedical marijuana.

The medical treatment a Plaintiff seeksdbeve her symptoms is a relev
factor in evaluating the intensity apérsistence of symptoms. 20 C.F.R. 88
416.929(c)(3)(iv), (v).Evidence of “conservative treatment” is sufficient to
discount a claimant’s testimony reganglithe severity of an impairmenRarra v.
Astrue 481 F.3d 742 (9th Cir. 2007) (citidghnson v. ShalaJ&0 F.3d 1428,
1434 (9th Cir. 1995) (treating ailments wah over-the-counter pain medicatio
evidence of conservative treatment suffitito discount a claimant’s testimony
regarding the severity of an impairmengge also Tommaseti33 F.3d at 1039
(holding that the ALJ permissibly inferred that the claimant’s “pain was not g
disabling as he reported in light of treet that he did not seek an aggressive

treatment program” andésponded favorably to conservative treatment incluc

physical therapy and the use of anti-amfimatory medication, a transcutaneous

electrical nerve stimulation unand a lumbosacral corset”).
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Here, the ALJ found that Plaintiff hadai@ed referral to a pain clinic ang
other medication alternatives; she declined further physical therapy, and responded
to a very low dose hydrocodone. Tr. Z3aintiff does not dispute the evidenca,
instead contending the ALJ erred by failing to consider why Plaintiff did not
receive additional treatment. ECF No. 13%t Specifically, Plaintiff faults the
ALJ for failing to consider the statement by consulting rheumatologist Danie
Sager, M.D. advising that Plaintiff f{suspicious of FDA approved drugs,” Tr.

357, and exhibits “resistance and reluc&to consider” other treatment option;

UJ

for fibromyalgia, Tr. 359. Defendant contends the error constitutes harmless error
because other valid reasons were providetidoredit Plaintiff's symptom claims.

ECF No. 19 at 6. The Cauagrees. This is, at rath harmless error, not only

because other valid grounds were provided,because it supports that Plaintiff's
resistance to treatmewts a personal choic&ee Molina674 F.3d at 114.

Plaintiff cites no authority for the proposititimat a general fear or distrust of a
recommended treatmentas'good reason” for refusing it. Likewise, the ALJ’s

failure to consider Dr. Sager's commerattsevere financiakstrictions made it

hard for Plaintiff to afford “to attenghysical therapy outside of the medical

\V

system,” Tr. 357-58, is harmless error,exd other forms of treatment within thg

medical system were presentad declined by PlaintiffSeeTr. 321 (July 2013:
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“does not want medication”); T825 (July 2013: declined referral to
comprehensive pain clinend other medications).

The Court concludes the Plaintiffeason for stopping work in combinati
with Plaintiff's conservative treatmeptan and refusal to engage in other
treatment forms provide a specificeal and convincing reason to discredit
Plaintiff's symptom claims.

4. Inconsistent Statements about Drug Use

The ALJ found that Plaintiff made ionsistent statements in her testimo
and to her treatment provider regardiveg marijuana use. Tr. 24-25. In
evaluating symptom claims, the ALJ maylige ordinary techniques of evaluatig
of the evidence, including prior inconsistent statemefiee Smolen v. Chatei0
F.3d 1273, 1284 (9th Cir. 1996Moreover, it is well-settled in the Ninth Circui
that conflicting or inconsistent statentgconcerning drug use can contribute t
adverse credibility findingThomas278 F.3d at 959. The ALJ’s conclusion is
supported by the record. Here, Plaintitteed in April 2015 that she had beer

prescribed medical marijuaa&d her usage pertained to her pain. Tr. 41-42.

stated that she continuesuse marijuana in the eveninghelp her sleep. Tr. 424.

However, during a consuttee examination in May 2015he testified that she
smokes marijuana “all day eyeday.” Tr. 407. Her ingnsistent reports on use

marijuana provide anothereadr and convincing reasorr fdiscrediting Plaintiff's
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symptom claims, particularly given tieaimed limited ability to afford other

treatment, her refusal to employ otherattment modalities, the reason she stopped

working, and evidence that her requiesta medical marijuana card had been
denied by Dr. Withatte, Tr. 340.

In sum, the ALJ provided clear and convincing reasons for discrediting
Plaintiff's symptom claims.The Court need not aryake any additional reasons
proffered by the ALJ as argrror would be harmlesswgn the legally sufficient
reasons cited by the ALJ. Plaintiffn®t entitled to remand on this ground.

D. Lay Evidence

Plaintiff challenges the ALJ’s treatmeof statements provided by Ashlee
Williams, Plaintiff's daughter. ECF Nd5 at 16-17; ECF No. 20 at 10.

An ALJ must consider the testimony lay witnesses in determining
whether a claimant is disable&tout 454 F.3d at 1053. Lay witness testimony
cannot establish the existence of medycdéterminable irpairments, but lay
witness testimony is “competent evidenas’to “how an impairment affects [a

claimant’s] ability to work.” Id.; 20 C.F.R. 8§ 416.913ge also Dodrill v. Shalala

12 F.3d 915, 918-19 (9th Cir. 1993) (“[¥nds and family members in a position

to observe a claimant's symptoms andydaditivities are competent to testify as

her condition.”). If lay testimony is rejexd, the ALJ “must gie reasons that arne
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germane to each witness.Nguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir. 19
(citing Dodrill, 12 F.3d at 919).

The ALJ summarized the Third Pafynction Report, Tr. 244-51, of Ms.

06)

Williams describing Plaintiff’'s daily activiteand alleged limitations. Tr. 26. Ms.

Williams described Plaintiff as limited imer ability to lift, bend, stand, reach,

walk, kneel, climb stairs, complete tamkd use her hands; able lift ten pounds

able to walk a block before needing to sty rest for almost thirty minutes. Ty.

249. She indicated that Vicodin made lmatable. Tr. 251. The ALJ found Ms
Williams’ observations regarding Plaintiffaily activities “generally credible”
and those regarding symptoms and litnoias “not fully credible.” Tr. 26.

The ALJ’s cited inconsistencies inaititiff's daily activities and with the
treatment record as the basis for discougntive lay evidence. Tr. 26. Plaintiff
contends this is not a germane reasoreject Ms. Williams’ observations, yet
disregards the ALJ’s specific finding&CF No. 15 at 17. The ALJ’s full
discussion of these reasons is as follows:

There is no evidence of difficultiesing the hands. While the claimant R

some exertional and postural limitations, she is able to care for her gra

as well as do household tasks. Drinembach found her capable of lifting

20 pounds occasionally and standinglking [two] hours at a time. The

record contains no evidencerokdication side effects.

Id. These inconsistencies are germaneomreato reject Ms. Williams’ statement

See, e.gBayliss 427 F.3d at 1218 (ALJ properly accepted lay testimony
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consistent with claimant’s activitiesi@ objective evidence and “rejected portig
of their testimony that did not meet this standard.&wyis v. Apfel236 F.3d 503,
511-12 (9th Cir. 2001) (germane reasomdude inconsistency with medical
evidence, activities, and repgrtsThe ALJ did not err in partially rejecting this
evidence.

E. Steps Four and Five

Plaintiff contends that given the ajled errors in the consideration of the
medical evidence, Plaintiff's symptomnstanony, and the lay evidence, the ALJ
also erred in assessing the RFC andegd Bve. ECF No. 15 at 17-18; ECF No.
at 10-11. Finding no earlier errors, thmgre restating of this argument does ng
show error at steps four or five.

Lastly, Plaintiff contends the ALJred in failing to apply sedentary grid
rule 201.12, which would have directed rading of “disabled” at step five. ECH
No. 15 at 18-19. Th€ourt disagrees.

The ALJ found that Plaintiff retains tloapacity to perform less than the
range of work at the light exertion ld\@etermining Plaintiff has the ability to
stand and walk for “about 4 of 8 houmid sit without limitation. Tr. 2%ee20
C.F.R. 8 1567(b); 20 C.F.R.416.967(b) (defining light work as requiring a “g
deal of walking or standing’yee alsoSSR 83-10, 1983 WL 31251, at *5-6

(explaining “light work” has a sixur cap for standing and walking while
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“sedentary work” has a two-hour caps applied to Plaintiff, the grids’
“sedentary work” and “light work” tales lead to opposite conclusions of
“disabled” and “not disabled.See20 C.F.R. Pt. 404, Subf®, App. 2, 88 201.1]
(sedentary work, disabled); 202.13 (liginrk, not disabled). If a claimant’s
exertional level falls betweetwo grid rules that direct opposite conclusions, th
Social Security Ruling 83—12(2) indicatas exertional capacity that is “slightly
reduced in terms of regulatory definition¢duldindicate a sufficient remaining
occupational base to satisfy the minimeguirements for a finding of ‘Not
disabled.”” SSR 83-12, 1983 WL 31253,(1983) (emphasis added). On the
other hand, if the claimaihtas an exertional capacity that is “significantly
reduced,” it‘could indicate little more than thecoupational base for the lower
rule and could justify a finding of ‘Disabled.’ Id. Further, SSR 83-12 directs
ALJ to consult the VE when “the inddwal’s exertional limitations are somewn
in the middle” because of the “mordfaiult judgments” involved as to the
sufficiency of the remaining occupational base. at *3 (internal quotation mar}
omitted).

Without citation to any authority, Ptiff contends the stand/walk capac
of four hours represents a “signifidhnreduced exertional capacity” under SSH
83-12. However, with the full range 8ight” work typically involving standing

or walking for up to six hours and sedegtarork requiring a certain amount up
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two hours, it is not readily apparent that the four-hour limitation would “slight
or “significantly” reduce her capacity fight work. The ALJ carefully explored
this issue and acted properly in seeking assistance of a vocational exp&ee
Tr. 62-65, 66 (“we have vocatnal experts [] to talk to us about these gray are
about people who don’t exactly fit a Gitile favorable and fit a Grid Rule
unfavorable.”). The SSR de@&ot mandate an outcome in this circumstargese
Moore v. Apfel216 F.3d 864, 869 (9th Cir. 2000) (“Where the grids do not
completely describe the claimant’sildles and limitations ... the grids are

inapplicable and the ALJ must takeettestimony of a VE.”). Moreover, the

vocational expert’s testimony in respoigehe ALJ’'s hypothetical reflecting the

RFC’s limitations indicated that, whitee occupational baseould be eroded

“about 50 percent,” Tr. 63, there remainesignificant number of light level jobs

Therefore, the ALJ elicited sufficientformation to determine that Plaintiff's
limitations do not significantly erode the number of jobs identified by the
vocational expert at step five.
The ALJ’s step four and step fivimdings are supported by substantial
evidence.
CONCLUSION
After review, the Court finds that the ALJ’s decision is supported by

substantial evidence and free of harmful eridrlS ORDERED:
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1. Plaintiff's Motion for Summary Judgment (ECF No. 15PENIED.

2. Defendant’s Motion for Summary Judgment (ECF No. 19) is
GRANTED.

The District Court Executive is @icted to file this Order, enter
JUDGMENT FOR THE DEFENDANT, provide copies to counsel, aGilOSE
THE FILE.

DATED August 15, 2018.

s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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