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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
ALICIA ROCHA, No. 1:17-cv-03034-MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY, ECF Nos. 15, 16
Defendant.
BEFORE THE COURT are the padigCross-motions for Summary
Judgment. ECF Nos. 15, 16. The partiessented to proceed before a magis;

judge. ECF No. 7. The Court, havingiewed the administrative record and tl

parties’ briefing, is fully informedFor the reasons discussed below, the Cour

denies Plaintiff’'s Motion (ECF No. 1@nd grants Defendant’s Motion (ECF No.

16).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

1383(c)(3).
STANDARD OF REVIEW
A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqadse to support a conclusionld. at 1159

al

D5(g) is

(quotation and citation omitted). Stateffetiently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than ¢
rational interpretation, [theourt] must uphold the ALJ’s findings if they are

supported by inferences reasblyadrawn from the record.Molina v.Astrue,674
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F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmless.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severity tlnat is not only unable to do his previo
work][,] but cannot, considering his age, edtion, and work experience, engag
any other kind of substantial gainful wonrlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88

404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner
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considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢lemant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comroissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairmentis as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg

claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).
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If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to asse

the claimant’s “residual functional capacityResidual functional capacity (RFC

defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capaldé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfonng past relevant work, the Commissioner
must find that the claimant is not didad. 20 C.F.R. 88304.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is capiagbof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vamal factors such as the claimant’s «
education and past work expermen 20 C.F.R. 8804.1520(a)(4)(v);

416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
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Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(g)(1); 416.920(g)(1). If the claimanmnhot capable of adjusting to oth
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GRF88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

er

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

Plaintiff applied for Title 1l disabilityinsurance benefits (DIB) and Title
XVI supplemental security income (SSI) benefits in June 2010, alleging a
disability with an onset date of Deceentd7, 2009. Tr. 321-28. On March 20,
2013, Plaintiff received a partially favaisle decision finding her disabled from
December 17, 2009 through November 12, 2012 subsequently able to perfo
her past relevant work as a medical reiogpst. Tr. 82-109. The ALJ conclude
medical improvement occurred as ofdmber 13, 2012, the date Plaintiff’'s
disability ended following a six-montiecovery period from her May 12, 2012

surgery on the lumbar spine. Tr. 96. Piifinlid not appeal that decision. Tr. 1
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Plaintiff again applied for DIB and S8h June 18, 2013, with an onset d

of November 13, 2012. Tr. 336-50. Benefitsre denied initidy, Tr. 112-31, an

upon reconsideration. Tr. 132-61. Plaintiff appeared for a hearing before an

administrative law judge (ALJ) on August®)15. Tr. 33-77. On November 4,
2015, the ALJ denied Plainti$ claim. Tr. 11-32.

At step one, the ALJ found Plaintiff faot engaged in substantial gainfu

ate

0

activity since March 20, 2013, the date of firevious partially favorable decision.

Tr. 18. At step two, the ALJ found Plaiiihas the following severe impairmen
degenerative disc disease (DDD) of the lam&pine and obesity. Tr. 18. At st
three, the ALJ found that Plaintiff does m@tve an impairment or combination
impairments that meets or medically equbks severity of a lted impairment. T
21. FollowingChavez v. Bower44 F.2d 691 (9th Cir. 1988), the ALJ adopte
the ALJ’s prior RFC finding tha®laintiff has the RFC to:

lift and carry ten pounds occasionadligd less than ten pounds frequently
sit for about six hours in an eight-hamvorkday, and to stand and/or walk
about two hours in an eight-hour workday. She can occasionally stoo
crawl, crouch, and kneelShe cannot climb laddemspe, or scaffolding.
She needs to avoid concentrated exposuvibration. Due to back pain
symptoms, she needs to briefly aftate between sitting and standing
approximately once very hour.

Tr. 21. At step four, the ALJ found Plaifitivas able to perforrher past relevant

work as a medical receptionist. Tr. 24lternatively, at step five, the ALJ founc

that considering Plaintiff's age, eduaatj work experience, and RFC, there ar¢
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other jobs that exist in significant numbers in the national economy that the

Plaintiff can perform such as sedegtassembler, appointment clerk, and

semiconductor bonder. Tr. 25. The Alahcluded Plaintiff has not been under

disability, as defined in the Social &eity Act, since Mech 20, 2013 through th

date of the decision. Tr. 25.

D

On December 21, 2016, the Appeals CGalmenied review, Tr. 1-6, making

the ALJ’s decision the Comssioner’s final decision for purposes of judicial
review. See42 U.S.C. § 1383(c)(3); 20 ER. 88 416.1481, 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

her disability insurance befits under Title Il and supplemental security income

benefits under Title XVI of the Social Security Act. ECF No. 15. Plaintiff rai

the following issues for this Court’s review:

1. Whether the ALJ properly found a pugsption of continuing nondisability;

2. Whether the ALJ properly identified all &faintiff's severe impairments at

step two;
3. Whether the ALJ properly weighed Plaintiff’'s symptom claims;
4. Whether the ALJ properly weighedetmedical opinion evidence; and
5. Whether the ALJ properly determined the RFC.

SeeECF Nos. 15, 17.
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DISCUSSION
A. Presumption of Nondisability

Plaintiff contends the ALJ erred immecluding Plaintiff failed to rebut the
presumption of continuing nondishty and failed toestablish “changed
circumstances” since March 20013. ECF No. 15 at 7.

“The principles of res judicata appio administrative decisions, although
the doctrine is applied less rigidly to admsitrative proceedings than to judicial
proceedings.”"Chavezs. Bowen844 F.2d 691, 693 (9th Cir. 1998) (citihgle v.
Secy of Health and Human Serv&0 F.2d 566, 568 n.2 (9th Cir. 1983)). Under
the doctrine of res judicata, a priondl determination of nondisability bars
relitigation of that claim through éhdate of the prior decisior.ester v. Chater
81 F.3d 821, 827 (9th Cir. 1995). Furthermamethe Ninth Circuit, a prior, final
determination of nondisability “create[a]presumption that [the claimant]
continued to be able twork after that date.ld. (citation and internal quotation

marks omitted}. “However, the authority to apply res judicata to the period

1 Acquiescence Ruling (AR) 97-4(9) explains hGWaveaiffers from the Social
Security Administration’s (SSA) interprei@n of Social Security policy requiring

de novo review of claims for unadjedited periods. The SSA applies Cleavez
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subsequen a prior determination is much more limited.ester 81 F.3d at 827
(emphasis in original). “The claimam, order to overcome the presumption of

continuing nondisability arising from thedt administrative law judge’s findings

UJ

of nondisability, must prove ‘changedcumstances’ indicating a greater
disability.” Chavez844 F.2d at 693 (citation omitted). Examples of changed

circumstances include “[a]n increase in sawerity of the claimant’s impairment,”

“a change in the claimant’s age categband a new issue raised by the claimant,
“such as the existence of an impaimheot considered in the previous
application.” Lester 81 F.3d at 827-28 (citations omittedie alscAcquiescencs
Ruling (AR) 97-4(9), available at 1997 WL 742758 at *3.

1. New Impairments

Plaintiff does not challenge the Als application of res judicata from
November 13, 2012 (the day after the clogedod of disability) up to the date of
the earlier decision, March 20, 2013eeECF No. 15. Instead, Plaintiff contengds
the ALJ erred in concluding Plaintiff fadl to demonstrate changed circumstarjces
since March 20, 2013. ECF No. 15 atAs one of threelternative arguments,

Plaintiff claims she rebutted the presumption by raising two new impairments: hip

presumption only as to claimants residinghe Ninth Circuit. AR 97-4(9),

available at 1997 WL 742758 at *3.

ORDER - 10
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pain (“hip degeneration” or “bilateral hgpurs”) and pain disorder. ECF No. 1
10; ECF No. 17 at 2. In Plaintiff's @vious applications, Plaintiff alleged
disability due to back pain, knee patlepression, and anxiety. Tr. 17-18.
Plaintiff's current applications allegisability due to back pain, knee pain,
depression, leg pain, hipipaand ankle pain. Tr. 1835. Though hip pain was
sporadically mentioned in the medieaxidence before the previous Alsge, e.g.
Tr. 1467, degenerative changes in the Inigh laip pain were not impairments rai
in the previous applications or addsed in the March 20, 2013 administrative
decision. Tr. 86-102.

The ALJ concluded that the medl evidence does not “suggest the
existence of any new impairment (9)a March 20, 2013.7Tr. 18. The ALJ
acknowledged that “[w]hile it appears tlshie has alleged aitidnal impairments
she has reported throughout the recoad these pain symptoms in her lower
extremities stem from her lower back inmpaent. As such, | have considered
them as one impairment,” namelyggmerative disc dease which was an
impairment considered in the prior decision. Tr. 18.

The ALJ’s conclusion that Plaintiff’hip pain “stems from” degenerative
disc disease, as opposed to anotheritionginvolves a medical judgment that
not contained in the medical recor@ihe record evidence shows Plaintiff was

referred for an x-ray of her pelvis to lotk hip osteoarthritis. Tr. 1581. Imagi

ORDER - 11

b at

sed

S




10

11

12

13

14

15

16

17

18

19

20

performed on June 30, 2014 identified “spograt the margins of the acetabulum

bilaterally” and noted the impression “miigégenerative changes of the hips.”

157. Plaintiff's physician Henry Kim, ND. at Water's Edge Memorial Pain Re
Institute (Water’'s Edge) reviewed the »r@and diagnosed “hip pain.” Tr. 1574
The ALJ’s conclusion that thisvidence does not suggest any new impairmen
direct conflict with the ALJ’s finding: “[while she has endorsed pain in her loy
extremities stemming from her back pain, there is no evidence of any impaif
in her lower extremitiesther than mild degeneragwchanges in the bilateral

hips” Tr. 18 (emphasis added).

Tr.

ief

Lis in

ver

ment

The ALJ held, and Defendacontends herein, that this evidence does not

demonstrate a “greater disability,” and #fere, does not rebut the presumptio
continuing nondisability. Tr. 18; BHECNo. 16 at 8. However, tl&havezstandard
is not applied rigidly: “all an applicant &0 do to preclude the application of r¢
judicata is raise a new issin a later proceeding.Vasquez v. Astry&72 F.3d
586, 598 n.9 (9th Cir. 2009). Moreoverethewly asserted impairment need n¢
be severe or disabling, the prestimp can be overcome based only upon the
assertion of new impairmentsd. (“There would, of course, be little point in
saying that a claimant raising a nemsue can escape the presumption of
continuing nondisability, butnly after the claimarttas already proven the

impairment is severe.”)
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As Plaintiff’'s application raised ip pain” as a new impairment not
previously presented in her first digation and adjudicated by the previous
decision, it was error for the ALJ to apply the presumption of continuing
nondisability as to the period subsequ the prior ALJ’s ruling.

Given the Court’s conclusion, it neadt decide the merits of Plaintiff's
alternative assertions of error on thgue of the presumption of continuing

nondisability. The Court separately adsfies Plaintiff’'s contention that the ALJ

failed to properly consider Dr. Schneider’s pain disorder diagnosis in the analysis

of step twd’
2. Harmless Error
Plaintiff fails to identify how the presumption of continuing nondisability is

implicated in the ALJ’s assessment of the evider®ee Ludwig v. Astrué81

2 The Court notes that unlike iresterandVasquezPlaintiff never asserted pain
disorder as an impairment in her@nt applications, Tr. 336-50, at the
administrative hearing, Tr. 33-77, or oth&®vat the administrative level, Tr. 8.
The parties did not address whether plnesumption of nondisability can be

overcome by the mere existence of aydsis in the record that was never

mentioned by Plaintiff as cambuting to her disability.SeeECF No. 17 at 3; EC

No. 16.
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F.3d 1047, 1054 (9th Cir. 2012)The burden is on the party claiming error to
demonstrate not only the error, but alsat it affected his “substantial rights,”
which is to say, not merely his procedural rights.”) (citBlgnseki556 U.S. at
407-09). Even if the ALJ had correctly found that Plaintiff rebutted the
presumption of continuing nondisability, the ALJ wobklve still had to proceed
with a review of the medical evidence,lesdid despite his error. Overcoming
presumption of continuing nondisability does not mean that previous
administratively final decisions have no res judicgtact. Chavez 844 F.2d at
694 (even where the presumption is overcofiie)’'s are instructed to “give som
res judicata consideration” to prior ALfindings concerning the claimant’s
[RFC], education and worgxperiencel.]").

Here, the RFC finding is still subjectttes judicata absent new and mate
evidence that warrants a change. The éddcluded there is no new and mate
evidence warranting a change, Tr. 18, 21&% Plaintiff disagrees. ECF No. 1
at 8-9. Whether the evidence submittegupport of her current applications
shows evidence of worsening of Plaintiffieedical impairments, and whether tf
evidence is material and entitles Plaintiiffan updated deternation of her RFC
IS a separate issue pertaining to the)ALRFC determination, Tr. 21, addressef

separately below in Section E.
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Accordingly, Plaintiff has not deomstrated that the ALJ’s error in
application of the presumption of doruing nondisability prejudiced Plaintiff.
B. Step Two

Plaintiff contends the ALJ erred byiliag to find any seviee psychological
Impairment at step two. Specifically dritiff argues the ALJ failed to consider
Plaintiff's diagnosis of pain disorder. ECF No. 15 at 11.

At step two, a claimamust make a threshold@hing that his medically
determinable impairments significantlynlit his ability to perform basic work
activities. See Bowen v. Yucke#82 U.S. 137, 145 (1987); 20 C.F.R. 88
404.1520(c), 416.920(c). The impairmentsntified at step two are not intende

to be a comprehensive survegtep two is simply “a de minimis screening deVv

to dispose of groundless claimsSmolen v. ChateB0 F.3d 1273, 1290 (9th Cin.

1996). Accordingly, a claimant can orilg prejudiced at step two by a finding
that she has no severe impaintseat all; otherwise, she adwa@es to the next stej
The omission of an impairment at ste can only be harmful if it prejudices
Plaintiff in steps three through fivdBurch v. Barnhart400 F.3d 676, 682 (9th
Cir. 2005).

“[Slymptom-relatedimitations and restrictions must be considered at [
step [two] of the sequential evaluation process, provided that the individual |

medically determinable ipairment(s) that could reasonably be expected to

ORDER - 15
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produce the symptoms.” Socialcseity Ruling (SSR) 96—-3p, 1996 WL 374181

(July 2, 1996). Thus, the first consideration at step two is determining what,
medically determinable impairments Plafif has. A medically determinable
Impairment “must result from anatomical, physiological, or psychological

abnormalities which can be shown by metlycacceptable clinical and laborato

diagnostic techniques. A physical or n@nimpairment must be established by

medical evidence consisting of signsyptoms, and laboratory findings.” 20
C.F.R. 88 404.1508, 416.908.

Plaintiff's treating provider at War's Edge referred Plaintiff to

if any,

ry

psychologist L. Paubchneider, Ph.D. to help her cope with her pain symptoms.

Tr. 1591 (treatment note dated NovemPgy 2013). Dr. Schneider evaluated
Plaintiff on February 6, 2014 and assed “pain disorder associated with
psychological and physical factors (307,88 recognized meat disorder. Tr.
1589. This diagnosis was noted on fatdsequent treatment records from
appointments on April £014 and January 5, 201%\dathree group therapy

classes in 2015. Tr. 1582-8%56-67, 1553-54, 1558-59564-65. Notably, Dr.

Schneider did not mention “pain disord@r’his February 10, 2015 medical source

statement. Tr. 1469-73 (listing “chrarpain,” depression, and anxiety).
At step two, the ALJ listed the medily determinablémpairments which

he found to be severe, as well as thoselically determinable impairments whi
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he found to not be severe, including depressive disorder aretyanXir. 19. The
ALJ determined that Plaintiff's chronic pain was severe as to its physical effs
concluding: “pain symptoms in her lowextremities stem from her lower back

impairment. As such, | have considetbdm as one impairment.” Tr. 18.

Although the ALJ’s decision discussed Dr. Schneider’s treatment records and

medical opinions, the ALJ did not dissuBr. Schneider’s diagnosis of pain
disorder, or whether Plaintiff’'s pain wasvere as to its me&l and psychologica
effects. Tr. 18 (citing Tr. 15857;r. 19 (citing Tr. 1564, 1588, 1587).

The Court finds that the ALJ erred bgt addressing Dr. Schneider’s paif
disorder diagnosis at step two of the gsel. The court “is constrained to revig
the reasons the ALJ asserts” andAhd did not explain the omissiorConnett v.
Barnhart 340 F.3d 871, 874 (9th Cir. 2003Ylinth Circuit case law recognizes
existence of pain-based impairmentsihg “both a physical and psychological
component.”Lester 81 F.3d at 829—-30 (discussing a claimant's “acute pain”,
deemed “chronic pain syndr@&hby a medical adviser) (citingunnell v. Sullivan
947 F.2d 341, 347 (9th Cir. 199(n banc) (recognizing that pain is “a complg
subjective phenomenon” and that the Cossitiner must consider all available
evidence in assessing complaints of paisgg alsoroung v. HeckleB03 F.2d
963, 968 (9th Cir. 1986) (stating physiciaméport was “not conclusive on the

issue of the extent to which appellanffered from chronic pain syndrome on g

ORDER - 17
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psychophysiologic basis[,Aind that, while it suggested the diagnosis, there was no

evidence “from physicians concerningiched psychophysiologic reaction to
lower back pain” and “it is not at allezr from the report thappellant suffers
from disabling levels of lower back pain.”).

Because the ALJ did not explain whet pain disorder was a medically
determinable impairment and if so, whet the impairment vgasevere, the Cour

finds that the ALJ erred at step twhlonetheless, the Court finds this error

inconsequential to the ultimate nondisabitiigtermination in this particular case,

and therefore harmles$4olina, 674 F.3d at 1115 (9th Cir. 2018urch, 400 F.3d

at 679 (“A decision of the ALJ will not beversed for errors that are harmless/’).

An error is harmless where it is nonprejudicial to the claimant or irrelevant tg
ALJ’s ultimate disability conclusionStout v. Comm’r of Soc. Sec. Adnmb4
F.3d 1050, 1055 (9th Cir. 2006].he failure to list an impairment as severe at
two can be deemed harmless where as®atiahitations are @ansidered at step
four. Lewis v. Astrug498 F.3d 909, 911 (9th Cir. 2007).

Here, the error is harmless becausp $tvo was resolved in Plaintiff's
favor, and Plaintiff fails to identify anyrhitation associated with this impairme
that was not considered by the Aadd incorporated into the RFGee Stouid54
F.3d at 1055Burch, 400 F.3d at 682. The ALJ considered and evaluated

Plaintiff’'s complaints of pain. Tr. 18-20I'he ALJ determined that Plaintiff's pa

ORDER - 18
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symptoms did not impose functional limitatis in excess of Plaintiff's physical
impairment; thus, having considered Ptdits allegations of pain in connection
with her physical impairments, there svao prejudicial error in declining to
separately consider the pain disordeaaeparate impairment. Tr. 18. Moreo\
the ALJ’s RFC assessment specificallgluded restrictions “due to back pain
symptoms,” limiting Plaintiff to a range of light work with occasional postural
limitations. Tr. 21. The Court findsahthe ALJ’s failure to discuss Dr.
Schneider’s diagnosis of painsdrder is harmless error.
C. Plaintiffs Symptom Claims

Plaintiff contends the ALJ failed tolyeon reasons that were specific, cle
and convincing in discreditg Plaintiff's symptom claimsECF No. 15 at 11.

An ALJ engages in a two-step anasyt determine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ mus
determine whether there is objectimedical evidence of an underlying

impairment which could reasonably bepexted to produce the pain or other

symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).

“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of thegtom she has alleged; she need only S
that it could reasonably have cads®me degree of the symptomi/asquez572

F.3d at 591 (internal quotation marks ondjte Second, “[i]f the claimant meets
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the first test and there is no evidencer@lingering, the ALJ can only reject the
claimant’s testimony about the severtythe symptoms if [the ALJ] gives
‘specific, clear and convincingasons’ for the rejection.Ghanim v. Colvin763
F.3d 1154, 1163 (9th Cir. 2014) (intelc@ations and quotations omitted).
“General findings are insufficient; rathéine ALJ must identify what testimony

not credible and what evidence undares the claimant’s complaintsid.

(quotingLester 81 F.3d at 834)Thomas v. Barnhay278 F.3d 947, 958 (9th Cir.

S

2002) (“[T]he ALJ must maka credibility determination with findings sufficiently

specific to permit the court to concludethhe ALJ did not arbitrarily discredit

claimant’s testimony.”). “Thelear and convincing [evidea] standard is the most

demanding required in Social Security casésarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r oBoc. Sec. Admin278 F.3d 92(
924 (9th Cir. 2002)).

In making an adverse credibility detenation, the ALJ may consider, int¢
alia, (1) the claimant’s reputation fouthfulness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s

daily living activities; (4) the claimaistwork record; and (5) testimony from
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physicians or third parties concerning tmature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

The ALJ summarized Plaintiff's allegatis in detail then determined that
Plaintiff's medically determinable impanents could reasonably be expected tp
cause some of his alleged symptoms,found that “not all of [Plaintiff's]
symptom allegations” were credible. 2. Though Plaintiff contends the ALJ
proffered just one reason to discredit testimony (“the alleged failure to rebut
the presumption of nondisability,” EQ¥o. 15 at 12), the ALJ’s decision lists
several reasons. Tr. 22-28he Court finds the ALJ pwided specific, clear, and
convincing reasons for finding Plaintéf'symptom allegations, specifically her
pain, not credible to the extent theg amconsistent witlthe RFC assessment.

First, the ALJ noted Plaintiff's “vagusomplaints of pain involving her back
and lower extremities that are not substdatl with objective findings.” Tr. 22.
An ALJ may not discredit a claimant’sipdestimony and deny benefits solely

because the degree of pain alleged issnpported by objective medical evidence.

Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001). In support of this finding,

the ALJ cited a January 2, 2015 CT sgalding “several bulging discs” and

“mild multi-level facet arthosis.” Tr. 22 (citing Tr1602). Though Plaintiff

contends this imaging is consistent whigr allegations of a worsening impairment,

the ALJ pointed to contrary evidencé&r. 23 (citing Tr. 1601 (treatment note from
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February 9, 2015)). The CT scan waseewd by an orthopedsurgeon, Michag

A. Chang, M.D., who indicatetlhhe scan showed “well @ted implants and heale

L2-3 fusion” and concluded the source of her pain ot entirely clear.” Tr.
1601. Dr. Chang recommertlaonoperative treatmentd. Dr. Chang’s
interpretation of the 2015 CT scan sugpdhe ALJ’s conclusion. The ALJ

reasonably concluded that Plaintiff's paiymptoms were inconsistent with the

objective evidence. Although Plaintiff offea different interpretation, the ALJ'$

interpretation is rationalral supported by substantial evidence, and therefore
conclusion must be upheldolina, 674 F.3d at 1111 (court must uphold the
ALJ's findings if they “are supportday inferences reasonably drawn from the
record [,]” even if the evignce is susceptible to multiplational interpretations).
Second, the ALJ concluded that mntrast to Plaintiff’'s symptom claims,
physical examination findings hateonsistently been normal” and
“unremarkable.” Tr. 23. The ALJted a number of records from April 2013
through 2015, pointing out examinati findings showing normal strength and
tone, no atrophy, slightly decreased sénsaintact reflexes, intact range of
motion in the hips, and the ability to ikainassisted. Tr. 22-23 (citing Tr. 932,

1591, 1580, 1570, 1555, 1550). The medaatience is a relevant factor in
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determining the severity of a claimanpain and its disabling effect®ollins 261
F.3d at 857.
Plaintiff accuses the ALJ of “clear etry-picking” based on an “incomplete

review of the record” “ignor[ing] numeus significant findings.” ECF No. 15 at
13. The Court notes that the same exatmm findings also refer to moderate to
severe limitation in lumbar range wfotion. Tr. 1555, 1570, 1580, 1588.
However, Plaintiff’'s contention the ALJ erggd in “cherry-picking” is misguideg.
The ALJ did acknowledge Plaintiff’'s dimsiied range of motion elsewhere in the
decision. Tr. 21 (“the claimant has hadhthished range of nimn”). Moreover,
the ALJ is not required to provide a robdgcussion of evergiece of evidence.
See, e.g., Howard egl. Wolff v. Barnhart341 F.3d 1006, 1012 (9th Cir. 2003)
(stating that “in interpreting the evidenared developing the record, the ALJ daes
not need to discuss every piece ofdemce” (quotation marks omitted)). The
Court concludes the ALJ cidespecific evidence in threcord that serves to
undermine the persuasiveness of Plaintdfleged degree of physical limitation
Third, the ALJ acknowledged evidersigowing Plaintiff had contacted the
Division of Vocational Rehabilitation forocational training, which the ALJ
concluded indicated “[Plaintiff] felt prepad to return to work.” Tr. 23 (citing

evidence Plaintiff had made contact regagdsocational training). Plaintiff's own

perception of her ability to work is a proper consideration in determining
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credibility. SeeCause No. 2:16-cv-00402-MKBarnes v. Comm’r of Soc. Sec
2018 WL 545722 (E.D. Wash.a24, 2018) (“Evidence of Plaintiff's

preparedness to return to work, evearifoptimistic self-assessment, is signific

to the extent that the Plaintiff is willingnd able to work, as that belief indicates

her allegation of symptoms precluding ware not credible.”). Plaintiff fails to

challenge this reason.

ant

Fourth, the ALJ properly considered Plaintiff's lack of follow through with

prescribed medical treatment as a rededimnd her not credible. Tr. 22-23.
Unexplained, or inadequately explain&llure to seek treatment or follow a
prescribed course of treatment may be the basis for an adverse credibility fi
unless there is a showing of a good reason for the fai@re.v. Astrue495 F.3d
625, 638 (9th Cir. 2007). The ALJ notBthintiff continued to use opiate
medication even though she was counseleddp. Tr. 22-23. The ALJ also no
Plaintiff was discharged from physidakerapy after failing to attend numerous
scheduled sessions. Tr. 22 (citing Tr. 3#): Though Plaintiff was subsequen
referred again to physical therapye tALJ noted there is no indication she
followed through. Tr. 23. This wasclear and convingg, and unchallenged,
reason to discredit Pldiff's symptom claims.

Fifth, the ALJ considered evidenoédrug seeking behavior, despite

repeated counseling regardiher need to avoid opiateedication and try other
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treatment modalities. Tr. 22 (citing Tr591); Tr. 23 (citing Tr. 1550-51). Drug
seeking behavior can be a clear aodvincing reason to discount a claimant’s
credibility. See Edlund253 F.3d at 1157 (holding that evidence of drug seek
behavior undermines a claimt& credibility). Evidence of Plaintiff's drug seek

behavior and provider caution regarglinarcotic prescriptions is present

throughout the record. Tr. 601, 988, 500551, 1566, 1588, 1591. This was a

valid consideration in assesgiPlaintiff's symptom claims.
The final reasons for partially disciéng Plaintiff’s subjective complaints

were that further operative treatmentswet recommended and at the hearing

Plaintiff testified she was no longer takiagy pain medication for her symptomjs.

ng

ng

Tr. 23. Evidence of “ ‘conseative treatment’ is sufficiertb discount a claimant’s

testimony regarding severitf an impairment.”Parra v. Astrue481 F.3d 742,
750-51 (9th Cir. 2007). Though Plaintiff had been prescribed and utilized
medication for back pain in the past, Ptdfrreported her doctors did not want
on narcotics and she did not want to takedication because it did not bring he
relief. Tr.50-51, 1598. It was reasbiefor the ALJ to consider conservative
treatment measures as a reason to digcBlaintiff's testimony that her pain wa

SO severe as to beropletely disabling.See Parra481 F.3d at 751see also
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Burch, 400 F.3d at 679 (“[W]here evidence iseeptible to more than one rational

interpretation, it is thECommissioner’s] conclusiotihat must be upheld.”).
Overall, the ALJ provided specificlear, and convincing reasons for

rejecting Plaintiff's symptom claims, ¢tuding pain. ThéALJ made extensive

credibility findings and identified multiplealid reasons supported by the record

for discounting Plaintiff’'s statementegarding her subjective claims.

Finally, the Court disagrees willaintiff's position that the ALJ’s
credibility findings were erroneous because he “failed to note the numerous
references throughout the recor@taunting for her obesity, which could
exacerbate the effects of her other impairtae The ALJ is not required to disc
every piece of evidencddoward ex rel. Wolff341 F.3d at 1012. The ALJ’s
decision clearly reflects that he consether obesity, a severe impairment. T,
18-19 (finding obesity a severe impairment); Tr. 21 (discussing SSR 02-1p);
22-23 (discussing medical evidence ngtieight as a factor and counseling
Plaintiff to lose weight).

D. Medical Evidence
Plaintiff contends the ALJ improdg weighed the medical opinions of

treating psychologist L. BaSchneider, Ph.D., treating sources Melissa Mikot
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ARNP, and Teresa Charv&A-C, and state agency dieal consultant, Norman
Staley, M.D. ECF No. 15 at 16-20.

Medical sources are divided intodwategories: “acceptable” and “not
acceptable.” 20 C.F.R. § 416.902. Adadye medical sources include license
physicians. 20 C.F.R. 8 416.902. In glahg acceptable medical source opini
there are three types of physicians: ‘{tigse who treat the claimant (treating
physicians); (2) those whexamine but do not treat the claimant (examining
physicians); and (3) those who neitheane nor treat the claimant but who
review the claimant’s file (honexaning or reviewing physicians).Holohan v.
Massanarj 246 F.3d 1195, 1201-02 (9th Cir. 2001) (brackets omitted).
“Generally, a treating physician’s opiniorrgas more weight than an examinin
physician’s, and an exaning physician’s opinion carrigsore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters reigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianbpinion is uncontradicted, an ALJ n

reject it only by offering “clear andonvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including g
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treating physician, if that opinion is brief, conclusory and inadequately supported
by clinical findings.” Bray v. Comm’r of Soc. Sec. Admis54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o
examining doctor’s opinion is contradkct by another doctor’s opinion, an ALJ
may only reject it by providing specific dikegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 1216 (citingester 81 F.3d at 830+
31 (9th Cir. 1995)).

The ALJ “may reject th opinion of a non-examining physician by refergnce
to specific evidence ithe medical record.’'Sousa v. Callahgrii43 F.3d 1240,
1244 (9th Cir. 1998)dfting Gomez v. Chatei4 F.3d 967, 972 (9th Cir. 1996));
Andrews v. Shalal&3 F.3d 1035, 1041 (9th Cik995). However, all of the
determinative findings by the ALJ mus¢ supported by substantial eviden&ee
Bayliss,427 F.3d at 1214 n. 1 (9th Cir. 20086itihg Tidwell v. Apfel161 F.3d
599, 601 (9th Cir. 1999)).

Prior to March 2017, physician’s assistants were not classified as an

“acceptable medical sourceSee20 C.F.R. § 416.902(a)(8)nstead, physician’s

v

assistants were defined as “other souroes entitled to the same deference as|an

“acceptable medical sourceMolina, 674 F.3d at 1104. The ALJ is required t(

O

consider evidence from “other sourcesiit may discount testimony from these

sources if the ALJ “gives reasons gama to each witness for doing sdd.
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1. L. Paul Schneider, Ph.D.

Dr. Schneider completed a medicalirce statement on February 10, 2015,
the same day as Plaintiff's second grohgrapy class with Dr. Schneider. Tr.
1469-73. Dr. Schneider opined that Pldfntiould: (1) be sevely limited in her
ability to complete a normal work-dayawork week without interruptions from
psychologically based sympis and to perform at a consistent pace without an
unreasonable number and length of resibpe; (2) be markedly limited in the
ability to maintain attention and conceatton for extended periods and the ability
to perform activities within a schedulaaintain regularteendance, and be
punctual within customary tolerances; [iBely be off-task over 30% of the timg

during a 40-hour work week; and (4) likatyiss two days of work per month. T

-

1471-72. In the comment section of the form, Dr. Schneider ascribed the
limitations to the following conditions: “chrompain with high stress, depressian,
anxiety.” Tr. 1473. The AlLaccorded the &re opinion “no weight.” Tr. 19.
The opinions of consulting exaneinJie Chen, M.DTr. 1050-56, and
psychological consultaniphn Gilbert, Ph.D., Tr. 141, 155, conflict with the
opinion of Dr. Schneider. Therefore, tAkJ was required tprovide specific angd
legitimate reasons for rejey Dr. Schneider’s opinions.
An ALJ may discount a doctor’s opams where the doctor’s opinions are

not supported by his own medical recoat his own clinical findingsSee, e.g.,
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Tommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008)guyen v. Chaterl00
F.3d 1462, 1464 (9th Cir. 1996). An Ahlso need not accept a medical opinign
that is brief, conclusory and inagleately supported by clinical finding§thomas
v. Barnhart 278 F.3d 947, 957 (9th Cir. 2002). Here, the ALJ found the opinion
inconsistent with Dr. Schneider’s own initial evaluation performed one year
earlier, where “the claimant denisgmptoms of generalized anxiety and
depression . ...” Tr. 19 (citing T¥t587). The ALJ also noted the opinion’s
inconsistencies with subsequent exgomedormed by treating physicians Dr. Kim
and Dr. Chang where Plaintiff presentemisubjective complaints related to her,
mental and psychological status. At thexams, the ALJ noted “the claimant had
presented with an appropriate mood afidch and normal insight and judgment.”
Tr. 19 (citing treatment note from Dr. iidated March 2®015 (Tr. 1550) and
treatment note from Dr. Chang dated Feby®a 2015 (Tr. 1600)). Finally, in
contrast, the ALJ gave significant weight to the contradictory opinions of Dr.|Chen
and Dr. Gilbert, finding their opinions castent with the medial evidence. Tr.
19-21.

Plaintiff does not contend these reasons are not proper for rejecting Df.

=

Schneider’s opinion. Instead, Plaintiff contends prejudicial error is “entirely
predicated upon the ALJ’s failure to corsitdDr. Schneider’s diagnosis of a “pain

disorder,” thereby failing “to considéne impairment upon which Dr. Schneider’s
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opinion was based.” ECF No. 8619. First, the Court notes that Dr. Schneider’s

opinion is inconclusive as to the exté@ntvas predicated on any diagnosis of pain

disorder. The opinion did not mentiondip disorder,” but rather “chronic pain
with high stress, depression, anxietyl.t. 1473. In addition, the ALJ need not

presume that a diagnosis equates to work-related limitatles.Key v. Heckler

754 F.2d 1545, 1549 (9th Cir. 1985) (“the mere diagnosis of an impairment |..

IS

not sufficient to sustain a finding of disability A pain disorder is not necessarily

severe or disabling. Themust be a showing of réda functional loss. As the

ALJ found, Dr. Schneider’s treatment reds are devoid of examination findings

supporting the degree of psychologicallgskd functional limitation set forth in his

opinion. See, e.g.Jr. 1589 (noting “[t]his is aimtelligent woman who has strong

capabilities” and “a lot of potential, andhink we can help her achieve that by
continuing to hold her accountable damkping her on track.”); Tr. 1582 (noting
progress in smoking cessation and appointmagth vocational rehabilitation and

tasks yet accomplish, such as changdweimeating, physical therapy, and takin

[ =}

medications on a regular basis); Tr. 1553-54, 1558-59, 1564-65. Plaintiff fails to

identify any evidence otherwise. Thekaof record support for the level of
severity endorsed in D&chneider’s opinion was aegfic and legitimate reasorn

supported by substantial evidenfor rejecting his opinion.
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Moreover, any error in not havingrsidered Plaintiff's pain disorder

diagnosis was harmless errdvolina, 674 F.3d at 1111The ALJ acknowledged

Plaintiff was engaged with Dr. Schneid#&r help[] her cope with pain symptom

S

and he specifically considered Plainsfppain symptoms, along with all her mental

health symptoms in assessing Dr. Schneider’s opinion and Plaintiff's ability {o

perform basic mental work activitiegr. 20-21 (finding no more than mild

limitations in three functional areadplaintiff fails to identify any evidence

suggesting Plaintiff's pain disorder progéscsymptoms or limitations independéent

or different from those considered betALJ in connection with her spinal
impairment that would undermine the ALJ’s analysis of Dr. Schneider’s opin

The ALJ provided specific and legitineateasons for rejecting the medic;i
opinions.

2. Melissa T. Mikota, ARNP

On August 7, 2015, two days priorttee administrative éaring, Ms. Mikot
filled out a “Medical Report.” Tr. 1597-99The report states Ms. Mikota treate
Plaintiff from “[a]pproximately Augusof 2009 — April 16, 2015,” however the
extent of the treating relationship duritigs period is unknown. Tr. 1599. The

are no other medical recardfom Ms. Mikota in the ord. Ms. Mikota opined

that Plaintiff would miss on average thrdays a month “depending on how her

back pain is doing that day” as Plaintiiis “[c]urrently not . . . . had success w
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pain management.” Tr. 1599. Ms. Mikota@indicated that Plaintiff has to lie

down during the day for four to six hours gk, 20-45 minutes at a time “to hg

calm the lower back pain.” Tr. 1598 he ALJ accorded Ms. Mikota’s opinion
“little weight” finding it “inconsistent with the objective findings which have
shown no evidence of diminished strength over time.” Tr. 23.

The Court concludes substantial e@nde supports the ALJ’s reasoning.
The ALJ’s decision adequately summasizke objective findings, including tho
based upon the imaging results from 20X0ulgh 2015. For example, in June
2014, lumbar x-rays showed post-surgical “satisfactoritipagg of hardware”
and “no significant instability upon flexiomd extension.” Tr. 1572, 18, 23. In
October 2014, an MRI of the lumbar spstewed a “small central protrusion o
the L1-2 and L5-S1 discs,” Tr. 1568¢eteame impression of the L5-S1 also
present in 2010, Tr. 515, and in 2011, Tr. 808, with no evidence of stefess.
Tr. 1594. The October 2014 MRI also showsidnal in the posterior annulus a
L4-5 and L5-S1 discs most likely represiag tears of the annulus.” Tr. 1568.
Tears were also identified in 2011 imagery and noted to be relatively small t
moderate. Tr. 816. Finallyhe October MRI showed “fluid collection in the sg
tissues dorsal to the sacl&-3 most likely representing old seroma, lymphoce
loculated CSF collection related to priorgery.” Tr. 1568. Thereafter, Plaintif

was referred to Dr. Chang to determineetiter the fluid collection could be the
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source of pain. Tr. 1570. A January 2@Ib scan revealed “bulging discs” at
three levels, described as “mild,” Tr. 16@&d “mild multi-level facet arthrosis.’
Tr. 22, 1560, 1602. At the February2®15 follow-up with Dr. Chang, he

documented normal physical examinatiardfngs, Tr. 1600, andoncluded “[t]hg

source of her pain is not entirely clebwould recommend nonoperative treatment

through physical medicine.” Tr. 1608ubstantial evidence supports the ALJ'$
decision to partially discount this medl opinion based upon the lack of evidence
showing diminishing limitation over time.

Plaintiff faults the ALJ for not angting the evidenceited by Ms. Mikota
in her report including decreased rangenotion of the spingyositive bilateral leg
raise, and the October 2014 MRECF No. 15 at 17Notably, Ms. Mikota lists
“spinal stenosis” as a diagnosis amesthe October 2014 MRI as support, yet
neither of Plaintiff's treating physicianBy. Chang or Dr. Kimdiagnosed spinal

stenosis. The October 2014 MRI results state “samigstenosis of the canal” at

the L4-5 level andrio significant stenosis” at the other levels. Tr. 1594 (emphasis

added). While the ALJ codilhave more comprehensly explained his decision
given the amount of medical evidence presgtenim, an ALJ is not required to
discuss all the evidengzesented in a cas&/incent v. Heckler739 F.2d 1393,
1394-95 (9th Cir. 1984) (noting the ALJ mesiplain why he chooses to discount

“significant probative evidence.”).

ORDER - 34




10

11

12

13

14

15

16

17

18

19

20

Accordingly, the Court concludes th&.J’s decision is not too conclusory
and the lack of objective evidence cbiited a germane reason supporting the
ALJ’s rejection of Ms. Mikota’s opinion.

3. Teresa Charvet, PA-C

Ms. Charvet began treating Plaintiff daly 1, 2013 and saw Plaintiff agal
on August 1, 2013. Tr. 1003. Ms. Charvet dot manage Plaintiff's chronic b3
pain. Tr. 1006. On October 7, 2013, .NBharvet opined in a Department of
Social and Health Services Work Evaloatthat Plaintiff was limited to sedenta
work and should be limited foarticipation up to 30 hosiper week. Tr. 1028-2¢
She also opined Plaintiff should avoidblanged (less than two hours) sitting of
standing, and should b#8aved change positions/poseufrequently. Tr. 1027.
She noted the treatment plan was to “[¢jome physical therapy, weight loss, a
general overall strengthenifigIr. 1029. Three months later, Ms. Charvet
completed the same form again and st#tedl Plaintiff “has been unable to
participate in work/school fhpreviously reported limétions of 31-40 h[ours] pq
week.” Tr. 1540. Ms. Charvet opined Pilf “should be limited to” working on
to ten hours a week due to “increased lmack pain with minimal activity [and
with] prolonged standing/sitig/walking.” Tr. 1540.

The ALJ gave these opinions “partvaight,” accepting that Plaintiff is

capable of performing some sedentarykybut rejecting Ms. Charvet’s opinion
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Plaintiff could only work on a part-timeasis up to 30 hours a week. Tr. 23. The
ALJ gave several reasons, ieim are substantiated by the record. First, the ALJ
reasoned that “there is no objective evicketo establish that the claimant would
be only capable of performing” part-timeork. Tr. 23. The ALJ cited as an
example imaging of the lumbar spine from June 2014 which “showed good
positioning of the hardware and improved digight loss at the L2-L3 level.” Tf.
23. While Plaintiff is correct that objidee evidence is not typically used to
“establish an expected limitation in absergee! it is valid to consider that Ms.
Charvet’s limitation to part-time work ds&ot appear to be grounded in the

objective medical findings. Indeetiappears Ms. Charvet’s opinion was

grounded on Plaintiff's reported and/or peived ability to work or attend schoql.
Tr. 1540 (“She has been unable to parttgoin work/school [at] previously
reported limitations”)see, e.g., Morgan v. Comm’r of Soc. Sec. Adrhé® F.3d
595, 600 (9th Cir. 1999) (noting that a physician’s opinion premised upon thg
claimant’s own accounts may be disretgt where the complaints are properly
discounted).

Second, as in his rejection of Mdikota, the ALJ noted that the physical

findings, described earlier in the decisitimve continued to be normal.” Tr. 23.

Plaintiff disagrees with the ALJ’s interpretation of the evidence, however, the only

evidence Plaintiff cites as corroboratiktg. Charvet’s part-time work limitation
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are the properly discounted opinions of Bchneider and Ms. Mikota. ECF Ng.

17 at 9. The ALJ did not error insttiounting Ms. Charvet’s part-time work
limitation because it was unsuppattey recent medical findingdMolina, 674
F.3d at 1111.

4. Norman Staley, M.D.

On February 13, 2014, state agenaydical consultant Norman Staley,
M.D. completed an RFC assasmt at the reconsideratitevel. Tr. 144, 158. D
Staley stated he considerétavezand adopted the RFC findings from the
previous March 20, 2013 decision. Howe\®r. Staley adogd the RFC from th
favorableportion of the March 20, 2013 decision including the exertional
limitation that Plaintiff “would need to @asionally lie in a spine [sic] position
through her workday, in addition teer assigned breaksTr. 143, 157seeTr. 93.

Dr. Staley’s explanation for his finajs included the remark: “claimant has

undergone back surgery since ALJ decisioaddress back pain.” Tr. 144, 158.

Though the RFC expressed by Btaley was disabling aketermined in the priotf
ALJ’s decision on March 20, 2013, Plaintiff was deemed not disabled on
reconsideration. Tr. 146, 160.

The ALJ gave “some weight” to D&taley’s opinion, but rejected the
limitation Plaintiff would need to lie downTr. 24. Though Plaintiff contends tk

ALJ “did not offer any reason to rejecigHimitation,” the ALJ in fact offered tw

ORDER - 37

e




10

11

12

13

14

15

16

17

18

19

20

reasons. First, the ALJ noted that Dal8y’s opinion was factually inaccurate
Plaintiff had not undergone surgery since &LJ’s previous decision. Tr. 24.
The inaccurate factual premise is a reabtnbasis to reject the limitation for th
need to lie down. Tr. 93.

Second, the ALJ reiterated his conatusthat “the objective findings do n
indicate any worsening of her conditionTt. 24. Plaintiff contends objective
worsening is “undeniable” bg comparison of raw medicdata contained in the
CT scan of the lumbar spine on May 2812, Tr. 890, with the CT scan of the
lumbar spine on January 2, 2015, Tr. 1602. The 2015 CT scan results statg
“[c]hanges of L2-3 interbody fusions...inild multilevel facet arthrosis” and
“mild bulging” of discs. Tr. 1602 (emphasadded). However, as lay individug
neither the Plaintiff, the ALJ, nor thSourt is in a position to interpret raw
radiographic evidence to assess a clat'seRFC. Dr. Chang interpreted this
imaging stating: “well-place implants andhealed L2-3 fusion . . . . The source
her pain is not entirely clear.” Tr. 160Where no medical sources opine sped
restrictions based upon a consideratiothefmost recent radiographic evidenc
Plaintiff's argument that it shows ske“undeniably” worse is unsupported.

The ALJ’s rejection of Dr. Staley’s lination regarding the need to lie do
Is supported by substantial evidence.

E. Residual Functional Capacity
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With respect to step four, the ALJUnd no evidence of any material cha

in Plaintiff's mental impairments or physil condition since the date of the prigr

nge

ALJ’s decision warranting a change in the RA&aintiff contends the error in this

case was the ALJ’s adoption of thegprRFC notwithstanding new medical

evidence, including evidence pertaininghe prior adjudicated period. ECF No.

15 at 19; ECF No. 17 at 5-6. Plaintiff contends the ALJ’s 2013 decision was based

upon the presumption Plaintiff's functiditg would improve after the six-month
post-surgical recovery period. ECF No.dt-9. Plaintiff further contends the
current record shows the improvementereoccurred and her impairments hav
become more severe, therahititling her to an updated determination of her R
ECF No. 15 at 8-10.

As discussed above, even ietALJ had propeyl concluded the
presumption of continuing nondisability didt apply, ALJs are instructed to “g
some res judicata consideration” to prid_J “findings concerning the claimant’
[RFC], education and wk experience[.]”Chavez844 F.2d at 694. The “SSA
may not make different findgs in adjudicating theubsequent disability claim
unless there is new and material evidergating to the claimant’s residual
functional capacity . . .” AR 97-4]9available at 1997 WL 742758 at *3.

In reviewing the evidence for mataiity, Plaintiff invites the Court to

speculate as to the impact the currentm@oould have had on the previous AL
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decision. ECF No. 17 at 5. Howev€@haveanstructs that the ALJ must focus

any new and material evidenpertaining to the curremtdjudicated period, rather

than revisiting the finding pertaining evidence assessed with respect to
previously adjudicated periods. 844 F.2d at @@¢Alekseyevets v. Colvib24
Fed. Appx. 341 (9th Cir. May 2, 201@)npublished) (“Although the first ALJ’s
RFC findings are entitled to ‘somes judicata consideration’, tighavez
presumption does not prohibit a subseduwd_J from considering new medical
information and making an updat®f#C determination.”) (quotinGhavez844

F.2d at 694)); Tr. 14 (“The decision of March 20, 2013 is res judicata...Any

discussion of the period prior to Mar20, 2013 is for background purposes only

and is not an implied reopening.”).
Plaintiff contends the ALJ ignored the evidence of her worsening cong
ECF No. 17 at 6, and the ALJ’s analysighe issue of “new and material”
evidence was too cursory. EGIe. 17 at 5. However, this is not a case in whi
appears the ALJ reflexively applied reslicata. The record shows that the AL
thoroughly reviewed theecord and made specific fimadjs at each step of the
seqguential evaluation. Even if the resddlemonstrates a progressively worse
condition as Plaintiff interprets the eviden the relevant question is whether th
evidence warrants a different RFC. eTALJ determined the evidence did not

dictate a revised RFC based on an indiglcaed examinatioof the evidence.
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The ALJ’s analysis of the medical opiniand Plaintiff’'s sympom claims was fre
of prejudicial error. On these grads) the Court conatles the ALJ met his
burden to properly consider the new evideses, Chave8844 F.3d at 694, and
substantial evidencgupports the RFC.
CONCLUSION
After review, the Court finds that the ALJ’s decision is supported by
substantial evidence anc& of harmful legal error.
IT IS ORDERED:
1. Plaintiff's Motion for Summary Judgment (ECF No. 15pPENIED.
2. Defendant’s Motion for Summary Judgment (ECF No. 16) is
GRANTED.
The District Court Executive is dicted to file this Order, ent@8DGMENT
FOR THE DEFENDANT, provide copies to counsel, aGlOSE THE FILE.
DATED March 15, 2018.
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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