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U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jan 30, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

STACY KILPATRICK-THOMPSON No. 1:17-CV-03036JTR
Plaintiff, ORDER GRANTING PLAINTIFFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 12, 13 AttorneyD. James Treeepresent$Stacy KilpatrickThompson
(Plaintiff); Special Assistant United States Attorde@geph J. Langkamer
represents the Commissioner of Social Security (Defend@&hg parties have
consented to proceed before a magistrate juigd No.5. After reviewing the
administrative recordndthebriefs filed by the parties, the CoO@RANTS, in
part, Plaintiff’'s Motion for Summary JudgmerDENIES Defendaris Motion for
Summary JudgmengndREMANDS the matter to the Commissioner for
additional proceedings pursuant to 42 U.S.C. § 405(Q).
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JURISDICTION

Plaintiff filed applicatiors for Supplemental Security Income (S&hd
Disability Insurance BenefitdIB) onJanuary 18, 2013r. 268 alleging
disability sinceOctober 31, 2012Tr. 223, 225, due taliopathic hypersomnia,
arthritis, bipolar disorder, chronic migraines, Crohn’s disease, gastroparesis,
restless leg syndrome, amdctivetuberculosisTr. 272 The applicatios were
denied initially and upon reconsideratiofir. 12834, 13646. Administrative
Law Judge (ALJ) Laura Valenteeldahearing omApril 16, 2015and heard
testimony from Plaintiff and vocational expert, Scott Whitmgr. 37-91. The
ALJ issuedan unfavorable decision @une 18, 2015Tr. 20-32. The Appeals
Council denied review oBDecember 23, 2016Tr. 1-5. The ALJ'sJune 16, 2015
decision became the final decision of the Commissioner, which is appealable t
district court pursuant té2 U.S.C. 8§ 405(g)Plaintiff filed this action for judicial
review onFebruary 24, 2017ECF No.1.

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parti@ey are only briefly summarized
here

Plaintiff was33 years old at the alleged date of onset 223 She
completedwo years of college and became a certified medical assistant in 200
Tr. 273 Herwork history includes the jobs télephone operator,
stocler/receiversales associate, route driver, and certified medical assiStant
274. At the time Plaintiff applied for benefits, she was still working, but she
reported that as of October 31, 2012, she had made changes in her wogk activ
due to her conditions and had not grossed over $1,010.00 a month in eafmings
273 Plaintiff was on “call in” status at her job as a medical assistant prior to be
laid off in February of 2013Tr. 42, 318
Il
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STANDARD OF REVIEW

The ALJ isresponsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews thé\LJ’'s determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
Apfel 180 F.3d 1094, 1097 (®Cir. 1999) Substantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequate to support &lcmmon Richardson v. Peraleg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097If substantial evidencgupportghe administrative
findings, or if conflicting evidence suppsd finding of either disability or nen
disability, the ALJs determination is conclusiv&prague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decision supportedshbigstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d 432, 433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-8tep sequential evaluation process
for determining whether a person is disable® C.F.R. § 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14@2 (1987) In steps one
through four, the burden of gof rests upoiheclaimant to establish a prima facie
case of entitlement to disability benefifBacketf 180 F.3d at 1098099 This
burden is met ondhe claimantestabliskesthatphysical or mental impairment
preventherfrom engaging irherprevious occupations20 C.F.R. 88
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404.1520(a)(4), 416.920(a)(4If theclaimant cannot dberpast relevant work,
the ALJ proceeds to step five, and the burden shifts to the Commissioner to sh
that (1) the claimant can make an adjustment to other \anik(2) specific jobs
exist in the national economy whitte claimant can performBatson v. Comm’r
of SocSec. Admin.359 F.3d 1190, 11934 (9th Cir.2004) If theclaimant
cannot make an adjustment to other work in the national economy, a finding of
“disabled is made 20 C.F.R. 88 404.1520(a)(#)(416.920(a)(4)().
ADMINISTRATIVE DECISION

OnJune 18, 20158he ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Security.Act

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity sinceOctober 31, 201,2he alleged date of onsetr. 22

At step twothe ALJdeterminedPlaintiff had thesevere impairment of
Crohn’s diseaseTr. 22.

At step three, the ALJ found Plaintdfd not have an impairment or
conmbination of impairments that met medicallyequaédthe severity obne of
the listed impairmentsTr. 26.

At step four, he ALJ assessddaintiff's residual function capacignd
determinedshecould perform a full range of work all exertional levels with the

following limitations:

The claimant is limited to sitting, standing, and walking fdro@irs in

an 8hour workday She mustalso avoid concentrated exposure to
hazards, such as heights and dangerous moving machineydition

to usual and customary breaks, the claimant will require two additional
breaks lasting @ninutes each.

Tr. 27. The ALJ identified Plaintiff's past relevant woals certified medical
assistant, retail sales clerk, customer service clerk;tdedwor sales
representative, shipping and receiving clerk, microfilm processor, courier, and

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 4
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sales attendanfTr. 30. Sheconcluded that Plaintiff wasnot able to perfornthis
past relevant workld.

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience aneksidual functional capacity, and based on the testimony of
the vocational expert, there were other jobs tkist & significant numbers in the
national economy Plaintiff could perform, including the jobkaihe care
attendant and social service aide. 31. The ALJconcluded Plaintiff was not
under a disability within the meaning of the Social Security Act at any time fron
October 31, 201,2hrough the date of the ALJ’s decisiofr. 31-32,

ISSUES

The question presented is whether substantial evidence supports the AL,
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred I§¥) failing to properlycredit
Plaintiff’'s symptom statement§) failing to properly weigh the medical source
opinions,and(3) failing to make a properegp two determinatian

DISCUSSION
1. Plaintiff's Symptom Statements

Plaintiff contestghe ALJs determination thatersymptoms statements
were less than fully credihleECF No.12at10-16.

It is generallythe province of the ALJ to make credibility determinations
Andrews 53 F.3dat 1039 butthe ALJs findings must be supped by specific
cogent reason®ashad v. Sullivare03 F.2d 1229, 1231 (9th Cir. 199@bsent
affirmative evidence of malingering, the AkJXeasons for rejecting the claimant
testimony must béspecific, clear and cwincing.” Smolen vChater, 80 F.3d
1273, 1281 (9th Cir. 1996l)ester v. Chater81 F.3d 821834 (9th Cir. 1995)
“General findings are insufficient: rather the ALJ must identify what testimony
not credible and what evidence underminesthgnants complaints. Lester 81
F.3d at 834
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The ALJ found Plaintiffless thariully credible concerning the intensity,
persistence, and limiting effects adrisymptoms Tr. 29. The ALJ reasoned that
Plaintiff was less than credible becabge reprted symptoms were (1)
inconsistent with her reported activities and (2) not supported by the medical
evidence Tr. 2829.

A. Reported Activities

The ALJ'sfirst reason for finding Plaintiff less thdually credible that
Plaintiff’'s reported activitiesvere inconsistent with her reports of disabjldges
not meet the specific, clear and convincing standard

A claimant’s daily activities magupportan adverse credibility finding {fL)
the claimant’s activities contradict her other testimary(2) “theclaimant is able
to spend a substantial part[bér] day engaged ipursuits involving performance
of physical functions that are transferable to a work setti@yri v. Astrue495
F.3d 625, 639 (9th Cir. 2007kiting Fair v. Bowen885 F.2d 597, 603 (9th Cir.
1989)) “The ALJ must make ‘specific findingglating to [the daily] activitiés
and their transferability to conclude that a clairsadiily activities warrant an
adverse credibility determinationld. (quotingBurch v.Barnhart,400 F.3d 676,
681 (9th Cir. 2005)) A claimant need not be “utterly incapacitated” to be eligiblg
for benefits Fair, 885 F.2d at 603.

The ALJ found that Plaintiff's activities of driving, cleaning, preparing
meals, reading, running errands, walking dogs, attending her child’s school
conferences and appointments, and attending her own appointmeats we
inconsistent with Plaintiff's testimony “that the residual symptoms of her heada
and abdominal issues prevent her from performingtiioké wak.” Tr. 29. Here,
the ALJ faikdto provide anyexplanatiorof how attending to these activitiams
either inconsistent with Plaintiff’'s other testimonyhmw these activities
demonstrate that she waable to spend of substantial part of her day gedjan
physical functions thawveretransferable to a work settind herefore, this reason

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 6
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fails to meet the specific, clear and convincing standard.

Additionally, the ALJ specifically poiidto Plaintiff's planned pregnancy
as “undermin[ing] her allegains regarding her functional capabilities.” Tr. 29
However,again, the ALJ failed to address how a planned pregnancy was
inconsistent with Plaintiff's other testimonyherefore, this is not sufficient to
support the ALJ’s determination.

B. Medical Evidence

The ALJ'ssecondeason for finding Plaintiff less @mfully credble, that
Plaintiff's symptomsverenot supported by objective medical evidens@&ota
specific, clear, and convincing reason to undermine Plaintiff's credibility
Although dojective medical evidence is eetevant factor in determing the
severity of the claimarg’pain and its disabling effectdf cannot serve as the sole
ground for rejecting a claimasttredibility. Rollins v. Massanayi261 F.3d 853,
857 (9th Cir. 2001) Here,the ALJ failed to provide another reason that meets th
specific, clear and convincing standaitherefore, the ALJ’s determinatidhat
the medical evidence faileéd support Plaintiff's allegationsas not sufficient to
support her overall datmination that Plaintiff’'s symptoms statements were less
than fully credible

The case is therefore remanded for the ALJ to properly address Plaintiff's

symptoms statements.
2. Medical Opinions

Plaintiff challenges the ALJ’s treatment of the opinions of treating source
Daniel Kwon, M.D. and Shannon L. Ne®A-C, and nonexamining reviewer
Brent Packer, M.D ECF No. 12 at 120.

In weighing medical source opinions, the ALJ should distinguetivéen
three different types of physicians: (1) treating physicians, who actually treat th
claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3)nonexamining physicians who neither treat nor examine the claimant

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 7
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Lester 81 F.3dat 830 The ALJ should give more weight to the opinion of a
treating physician than to the opinion of an examining physictan, 495 F.3dat
631 Likewise, the ALJ should give more weight to the opinion of an examining
physician than to thepinion of a nonexamining physiciaid.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 199))/hena treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejecting the opinidarray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)he specific and legitimate stamda
can be met by the ALJ setting out a detailed and thorough summary of the fact
and conflicting clinical evidence, stating her interpretation thereof, and making
findings Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)he ALJ is
required to d more than offer her conclusions, she “must set forth [her]
interpretations and explain why they, rather than the doctors’, are correct.”
Embrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

A.  Daniel Kwon, M.D.

On February 28, 2013, Dr. Kwgrennedatreatment note that addressed
Plaintiff’'s functional abilities Tr. 31718. Dr. Kwon stated that Plaintiff “is on an
available status but unable to work on a regular, continual §asasdary to her
flare-ups of her pain which have limited Henctioning We feel that temporary
disability until these issues aresolved or stabilized would be reasonable and
encouraged her to lookto that option.” Tr. 318In her decision, the ALJid not
address Dr. Kwon's statements as an opinion, butlishate to the treatment note
when discussing step two, Tr.-23, step three, Tr. 26, and Plaintiff's reported
activities, Tr. 29.

Social Security Ruling (S.S.R.) 8 states thahe residual functional
capacity assessment “must always consider adkasl medical source opinions

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 8
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If the [residual functional capacitgssessment conflicts with an opinion from a
medical source, the adjudicator must explain why the opinion was not adopted
An ALJ’s failure to address medical source opinions in her determination is not
harmless errorHill v. Astrue 698 F.3d 1153, 1160 (9th Cir. 20Xk2jng 20

C.F.R. § 404.1527(c) (“Regardless of its source, we will evaluate every inedicg
opinion we receive”).

Here, the ALJ’s failure to address Dr. Kwon's opinion that Plaintiff's
impairments resulted in her being “unable to work on a regular, continual basis
an error Defendant argues that the ALJ’s citation to the report in hesideat
step two, step three, and in assessing Plaintiff's symptom statenasrdsfficient
to withstand Plaintiff's ballengebecause the report showed that Plaintiff was not
as limited ashe claimed ECF No. 13 at 9However, the ALJ was required to
address Dr. Kwon’snedicalopinion. SeeGarrison v. Colvin 759 F.3d 995, 1012
13 (9th Cir. 2014) (Where an ALJ “rejects a medical opinion or assigns it little
weight while doing nothing more than ignoring it, asserting without explanation
that another medical opinion is more persuasive, or criticizing it with boilerplate
language tht fails to offer a substantive basis foer] conclusion,’she errs).
Furthermore, she was required to explain why Dr. Kwon’s opinion was not
adopted in the residual functional capacity assessniestR. 963p. Defendant’s
assertion that Dr. Kwon's report shows Plaintiff was not as limited as she allegs
speaks to the reliability of Plaintiff's symptom statements and not the reliability
Dr. Kwon’s opinion Therefore, Defendant’s argument is unpersuasive

In addition to a new analysis of Plaintiff’'s symptom statemergsn
remand the ALJ wiladdress Dr. Kwon'’s opinion.

B. Shannon L. Neer, PAC

On March 12, 2013, Physician Assistant Neer sent a letter to the Washin
Department of Social and Health Services (DSHS) stating that Plaintiff was
“having much difficulty maintainingull time employment due to multiple medical

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 9
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conditions that cause her to hawaltiple absences,” and continued that “[flbe
same reason she is unable to reliably search fairhel empoyment She has
been placed on a part time status by her current employer as staualde
worker in hopes that once her medical conditions have becomeoméiblled she
will return to full time status again.Tr. 443.

On September 13, 2013, Physician Assistant Neer completed another letter

to DSHS stating that Plaintiff wasi&ving much difficulty maintaining full time
employment due to multiple medical conditions that cause her to have multiple
absencesFor the sameeason she is unable to eddly search for full time
employment Tr. 379, 507 Additionally, Physician Assistaritieer approximated
that Plaintiff would not be able to return to work for twelve montlds

The ALJ gave these letters little weight because (1) a disability

determiration is reserved for the Commissioner, (2) a physician assistant is not{an

acceptable medical source, (3) the statement is conclusory, and (4) Plaintiff had
reduced and eventually stopped taking her medication following these opiniong
Tr. 28.

The ALJ s accurate that whether or not a claimant is disabled in an issue

reserved for the Commissioner and is, therefore, not a medical opinion and not due

any special significance20 C.F.R88404.1527(d); 416.927(dHowever,
Physician Assistant Neer’s opinions addressing the potential for missed work ar
considered functional opimgandmust be addressed by the ALSeeHill, 698
F.3d at 1160 (a treating physician’s statement that the claimant would be

“unlikely” to work full time was not a conclusory statement like those described
20 C.F.R. §404.1527(d).).

The ALJ was also accurate that a physician assistant is not an acceptable
medical sourceAn ALJ is required, however, to consider evidence from “other
Il
Il
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sources,” 20 C.F.R. 88 404.1513(d), 416.913(d) (261#3,to how an impairment
affects a claimant’s ability to workSprague 812 F.2d 81232 Therefore, it is
not a valid reason for rejectitigeopinion The Ninth Circuit has held thahaLJ
must give “germane” reasons to discount evidence from “other soulDsdyill v.
Shalalg 12 F.3d 915 (9th Cir. 1993)

The ALJ’s findings thathe opinion wa conclusory and inconsistent with
instructions that Plaintiff taper down her medications s#bet germane standard
An ALJ can discrediatreating physicians’ opinions that are conclusory, brief, an
inadequately supported by clinicaldings Thomas v. Barnhay278 F.3d 947,
957 (9th Cir. 2002) Here, the opinion is brief and conclusory and Physician
Assistant Neer provides little evidence to justify her conclusibowever,
considering the case is being remanded for the ALJ to properly address a simil
opinion by Dr. Kwon, the ALJ will also readdress Physician Assidast’s
opinion on remand.

On November 16, 2013, Physician Assistant Neer completed a Medical
Report form stating that she had treated Plaintiff since Plaintiff was eightean y¢
old. Tr. 34849. She opined that Plaintiff would have to lie down during the day
due to her conditionsTr. 348 Additionally, she opined that work on a regular
and continuous basis would cause Plaintiff's condition to deteriorate antigha
were to work on a fortghour a week schedule, she would expect Plaintiff to misg
four or more days of work in a montfir. 349 Again, the ALJ gave this opinion
little weight because it was from a physician assistant and it was unsupported |
the longitudinal medical recordlr. 30. As addressed above, the fact tBaannon
Neer is a physiciaassistant is not sufficient to support rejecting her opinion
However,under the germane standardeermination that the opinion wa

0n March27, 2017, these regulations were amended and the instruction
how to weigh “other sources” now appear at 20 C.F.R. 88 404.1527(f), 416.92]

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 11
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inconsistent with the record as a whole, would be sufficient to suppditthe
determination

Seeing as the case is being remanded for the ALJ to further address Dr.
Kwon’s opinion, the ALJ will also address Physician Assiska#r's Medical
Report brm upon remand.

C. Brent Packer, M.D.

On February 18, 2014, Dr. Packer reviewed the records of Dr. Kwon and
Thomas Genthe, Ph.Or. 364 He opined that Plaintiff was limited to “less than
sedentary highest work activity,” and that Plaintiff was “unablgustain
stand/walk even brief periods; she is unable to sustain [fulltime].w®inke would
have ‘severe’ limitation on ability to maintain regular workplace attendance.” T
364. He opined that this was based on Dr. Kwon’s December 30, 201%/hicte
reflected an accurate date of onskt. 36465. Additionally he found thathe
severity of Plaintiff's impairmentdpproachefthe] level required to equal SSA
listing 11.03 due to the headaches.” Tr..36e ALJ gave this opinion limited
weight because it was “without substantial support from the other evidence of
record,” and “the physician’s opinion appears to nelgart on an assessment of aj
impairment of which he did not treat.” Tr.-39.

Considering this opinion is directly based on Dr. Kwon'’s records and this
Court is remanding this case for the ALJ to properly address Dr. Kwon’s opinio
the ALJ is further instructed to readdress Dr. Packer’s opinion on remand.

3. Step Two

Plaintiff alleges that the ALJ erred at step two by findiantiff’s migraine
headaches were not seveEECF No. 12 at 80.

Steptwo of the sequential evaluation process requires the ALJ to determi
whether or not the claimant “has a medically severe impairment or combinatior
impairments.” Smolen 80 F.3dat 1290(citation omitted) “An impairment or
combination of impairments can be found ‘not severe’ only if the evidence

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 12
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establishes a slight abnormality that has ‘no more than a minimal effect on an
individual[’]s ability to work.™ Id. The sep-two analysis is “@e minimis
screening device to dispose of groundless clairt.”

Here, the ALJ found that Plaintiff had a medically determinable impairme
of migraine headaches, but thar mpairment was not severdr. 23 The ALJ
based trs determination on her findingisat Plaintiff’'s migraines were under
control with medicationPlaintiff’'s migrainesdid not prevenherfrom hiking, and
Plaintiff did not exhibit the symptoms of nausea or vomititdy

Here, despite the ALJ’s citation tiee record that Plaintiff's migraines were
under control with medication, the ALJ’s findings were not supported by
substantial evidenceFirst, the ALJ referenced a statement by Plaintiff’'s provider
Dr. Kwon, thather prescribed medications controlled her pain sufficieibwing
her to function and participate in family lifdr. 23citing Tr. 317 The full
sentence the ALJ referenceates “She has tried numerous medications and the
do help control her paienough where she can function and participate in her

family life, but her work and her career have been put on hold secondary to hef

pain issues.” Tr. 317Therefore, the ALJ’s first citation to the record is a
misrepresentationThe ALJ’s second citation, that in 2015 Plaintiff admitted that
she was not taking any migraine medications due to her pregnancy, doe23,
not support thé\LJ’'s conclusion that her migraines were under conttol
February of 2015, Dr. Kwon noted that since stopping testications due to her
recent pregancyPlaintiff “does have some more frequesit] herheadaches is
[sic] controlled and she would rather take lower doses to reduce risks to the fef
Tr. 429 While somewhat unclear, Dr. Kwon'’s statement appearsdioate that
Plaintiff was actually having more headaches since stopping the medications
Additionally, Dr. Kwon advised Plaintiff to use the least amount of her migraine
medication as possiblér. 43Q This record does not show that Plaintiff reduced
or stopped her medications becausenhigraines were nonsevere, but that her

ORDER GRANTINGPLAINTIFF’'S MOTION . . .- 13
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provider instructed her to reduce or stop taking her medications due to her othg
health concerns, i.e. her pregnancy, and with the reduction of medication her
symptoms increased herefore, the ALJ’s conclusion is not supported by
substantial evidence.

Next the ALJ referred to two records showing Plaintiff was able to hike
eight miles a dayTr. 23citing Tr. 369, 518 The ALJimplied that this kind of
activity was inconsistent with Plaintiff's complaint of debilitating headachiels
However, Plaintiff was consistently instructed to remain active and exercise as
of her treatmentTr. 318, 333, 356Following the advice of her provider is not
inconsistent with a severe medically determinable impairm&aditionally, the
ALJ failed to state how hiking sontlays when Plaintiff ik well is inconsistent
with intermittentmigraines that precludeéner from working on other daysut not
all days This is consitent with Plaintiff's report to her provider that on some day
she has to remain horiféhe pain is not controlled byedication and on other
days she will go on an eight mile hik&r. 369 Therefore, the ALJ’s reason is not
legally sufficient.

The ALJs third reason for finding Plaintiff's migraine headachesenot
severe was that Plaintiff denied experiencing the alleged symptoms associatec
her migraines, such as nausea or vomitiiig 23citing Tr. 429 However, the
citation to the recorche ALJ provided, Exhibit 11F pg. 1, does not discuss the
symptoms ohausea or vomitingSeeTr. 429 Therefore, this reason is not
supported by substantial evidence.

Upon remand, the ALJ is instructed to make a new step two determinatio
addressing Platiff's migraine headaches.

REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district codMtAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989%n immediate award of benefits is appropriate

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 14
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where“no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly develdpéainey v. Secretary of Health
& Human Servs$.859 F.2d 1396, 1399 (9th Cir.8%), or when the delay caused
by remand would beunduly burdensomé& Terry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990) See also Garrisqry59 F3dat 1021 (noting that a district court
may abuse its discretion not to remand for benefits when all of these conditions
met). This policy is based on tli@eed to expedite disability claimisVarney

859 F.2d at 14Q01But where there are outstanding isstieeg must be resolved
before a determination can be made, and it is not clear from the record that the
would be required to find a claimant disabled if all the evidence were properly
evaluated, remand is appropriateee Benecke v. BarnhaB79 F.3cb87, 59596
(9th Cir. 2004)Harman v. Apfel211 F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evidence were properly evaluataarther
proceedingsre necessary for the ALJaddress all the medical source opinions i
the record, to assess the reliabilityRbintiff's symptom statementand to make
a new step two determinatioifhe ALJ will alsoneed to supplement the record

S,

b are

ALJ

to

with any outstanding evidence and call a medical and vocational expert to testify at

anyremand proceedings
CONCLUSION
Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmefiCF No. 13, is
DENIED.

2. Plaintiff's Motion for Summary JudgmerECF No. 12, is
GRANTED, in part, and the matter REMANDED to the Commissioner for
additional proceadgs consistent with this Order

3.  Application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a cq
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to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff
and the file shall bELOSED.

DATED January 30, 2018 %

gﬁ . JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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