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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Mar 01, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ELIZABETH STROCSHER No0.1:1#CV-03078JTR
Plaintiff, ORDER GRANTING PLAINTIFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 14, 15 AttorneyD. James Treeepresent&lizabeth StrocshdPlaintiff);
Special Assistant United States Attorrieyan Ta Lurepresents the Commissioner
of Social Security (Defendant)'he parties have consented to proceed before a
magistrate judgeECF No.7. After reviewing the administrative record ahé
briefs filed by the parties, the Co@RANTS, in part, Plaintiff’'s Motion for
Summary JudgmenDENIES Defendarnis Motion for Summary Judgmen&nd
REMANDS the matter to the Commissioner for additional proceedings pursuar
42 U.S.C. 8§ 405(9).

JURISDICTION
Plaintiff filed anapplicationfor Supplemental Security Income (S8H
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October 17, 2012 arah application Disability Insuran&enefits(DIB) on
October 30, 2012, Tr. 887. Sheallegeddisability as ofApril 7, 2007, Tr. 276,

283 dueto mild scoliosis, epilepsy, migraines, anemia, and stomach problems
315 The applicatios weredenied initially and upon reconsideratiofr. 16470,
174-87. Administrative Law Judge (ALJpordon W. Grigg$eldahearing on
January 12, 201&nd heard testimony from Plaintdhd vocational expert,
Kimberly Mullinax. Tr. 32-61. At this hearing, Plaintiff amended her onset date
to June 1, 2010Tr. 38 The ALJ issue@n unfavorable decision on January 30,
2015 Tr. 140652. The Appeals Council remanded the decision to the fairJ
additional proceedings on September 18, 2005 15862.

The ALJ held a second hearing on July 20, 2016 and heard additional
testimony from Plaintiff, medical expert, Don &ark, M.D., and vocational
expert,Mark Harrington Tr. 62-85. The ALJ issued a partially favorable decisior
on August 31, 2016 finding Plaintiff disabled as of August 27, 2014, but not
disabled prior Tr. 1423. The Appeals Council denied review on February 23,
2017 Tr.1-6. The ALJ'sAugust 31, 201@lecision became the final decision of
the Commissioner, which is appealable to the district court pursuant to 42 U.S.
405(g) Plaintiff filed this action for judicial review oApril 27, 2017 ECF Nc.

1, 4.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parti@ey are only briefly summarized
here.

Plaintiff was33 years old at theraendedate of onsetTr. 276 She
completed the twelfth grade in 199%r. 316 Herreportedwork history includes
the jobsof call center customer service representative, cashoat, deskclerk,
sandwich maker, and sales representative 316 326 Plaintiff reportedhatshe
stopped working on November 15, 20f)re toherconditions Tr. 315 After
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applying for benefits, she worked péirhe as acashierat K-Mart, Tr. 40, 308,
374, 607 and as an online customer service representative, Tr. 41, 45, 304.
STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews thé\LJ’'s determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
Apfel 180 F.3dL094, 1097 (9th Cir. 1999ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequatedupport a conclusionRichardson v. Peralgg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tacketf 180 F.3d at 1097If substantiakvidencesupportghe administrative
findings, or if conflicting evidence suppsd finding of either disability or nen
disability, the ALJs determination is conclusiv&prague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decisieupported bygubstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d 432, 433 (9th Cir. 1988).

SEQUENTIAL EVALUATI ON PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a person is disabl@® C.F.R. § 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 13, 14042 (1987) In steps one
through four, the bnden of proof rests upaheclaimant to establish a prima facie
case of entitlement to disability benefifBackett 180 F.3d at 10989. This
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burden is met ondhe claimantestabliskesthatphysical or mental impairment

preventherfrom engaging irherprevious occupations20 C.F.R. 88

404.1520(a)(4), 416.920(a)(4If theclaimant cannot dberpast relevant work,

the ALJ proceeds to step five, and the burden shifts to the Commissioner to sh

that (1) the claimant can make an adjustment to etbek, and (2) specific jobs

which the claimant can perforexist inthe national economyBatson v. Comm’r

of Soc.Sec. Admin.359 F.3d 1190, 11934 (9th Cir.2004) If theclaimant

cannot make an adjustment to other work in the national economy, a finding of

“disabled is made 20 C.F.R. 88 404.1520(a)(%)(416.920(a)(4)M).
ADMINISTRATIVE DECISION

OnAugust 31, 2016the ALJissued a decision finding Plaintiff was
disabled as defined in the Social Security &&bf Augus27, 2014 put not
disabled prior to tis date

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity sinceJune 1, 201dheamendedlate of onsetTr. 17.

At gep two,the ALJdeterminedPlaintiff had thefollowing severe
impairmentsprior to August 27, 20X4migraine headaches; Crohnlsease
seizurdike events, probably anxiety vs epilepsyr. 18. As of August 27, 2014,
the ALJ determined that thesevere impairments continueahdhe addedhe
severe impairment akctal cancerld.

At step three, the ALJ founttiat prior to August 27, 201RBlaintiff did not
have an impairment or cdnmation of impairments that met medicallyequaéd
the severif of one of the listed impairmentdr. 18. The ALJ found that as of
August 27, 2014, Plaintiff's impairments medically equaled listing 13.18C22.

At step four, he ALJ assessd@laintiff's residual function capacifyrior to
August 27, 2014nd determinedhecould perform aange of work aa light
exertional level with the following limitations:
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the claimant could never climb ladders, ropes, or scaffoliibe
claimant could occasionally climb ramps and stairShe could
occasionally stoop, kneel, crouch, and cratile claimant was limited

to occasional exposure to extremely bright light aed/ loud noise

The claimant should avoid hazardous conditions such as proximity to
unprotected heights, moving machinery, sharp objects,\watar, and

hot surfaces The claimant must work witn a 5minute walk of
sanitaryrestroom facilities.

Tr. 19. The ALJ identified Plaintiff's past relevant woalscustomer service
representative, cashier Il, hotel clerk, sandwich maker, office helper, chiltbmon
sales attendant, and receptionibt. 22 The ALJ thenconcludedthat prior to
August 27, 2014Rlaintiff wasable to perfornthe past relevant workf customer
service representative, office helper, sales attendagdgptionist, and cashier

Id.

The ALJ did not make a step five determination emacluded Plaintiff was
not under a disability within the meaning of the Social Security Act at any time
from June 1, 201¢hroughAugust 26, 2014 and was disabled as of August 27,
2014 Tr. 22-23.

ISSUES

The question presented is whether substantial evidence supports the AL
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred by (fRiling to properly weigh the
medical source opinions and (2) failing to properly address Plaintiff’'s symptom
statements.

DISCUSSION
1. Medical Opinions

Plaintiff argues the ALJ failed to properly consider and weigh the medica
opiniors expressed byenuBellum, M.D., Richard Sloop, M.D, Jennifer Schultz,
Ph.D., and John F. Robinson, PhIBCF No.14 at15-20.

In weighing medical source opinions, the ALJ should distinguish betweer
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three different types of physicians: (1) treating physicians, who acttedlythe
claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3)nonexamining physicians who neither treat nor examine the claimant
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)he ALJ should give more
weight tothe opinion of a treating physician than to the opinion of an examining
physician Orn v. Astrue495 F.3d 625, 631 (9th Cir. 2007)ikewise, the ALJ
should give more weight to the opinion of an examining physician than to the
opinion of a nonexamininghysician Id.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 199M/hen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejecting the opinidarray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)ikewise, when an examining
physician’s opinion is not contradicted by another physician, the ALJ may rejeg
the opinion only for “clear and convincing” reasons, and when an examining
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” égect the opinion Lester 81 F.3d
at 83031.

The specific and legitimate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
statinghis interpretation thereof, and making findingdagallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989Yhe ALJ is required to do more than offes
conclusionshe “must set fortlhis interpretations and explain why they, rather
than the doctors’, are correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir.
1988).

A.  Venu Bellum, M.D.

On November 17, 2011, Dr. Bellum sent a letter toMashington State
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Department of Social and Health Servis&sting that Plaintiff had chronic
headaches seizure disorder, and anemia and “is unable to be gainfully employ
due to above medical problems most importantly her seizure disorder.” Tr. 41]
The ALJ rejected this opinion for four reasons: [@t)Bellum did not explain his
statement with citations to objective medical evidence, (2) Dr. Bellum did not
reconcile this opinion with Plaintiff's daily activities, (3) Dr. Bellum did not
reconcile this opinion with his own objective findings that showed Plaintiff's
symptoms were controlled when compliant with treatment, and (4) the opinion
“infringes on an issues reserved to the Commissioner under SSR™ar. 21.

Dr. Bellum is a treating providedn his November 2011 letter, he stated th4
he had been treating Plaintiff for three years. 417. The parties appear to agree
that the lesser of the two stdards, specific and legitimate, are the appropriate
standard when discussing Dr. Bellum’s opini&CF Nos. 14 at 15, 15 at 21.

The ALJ’s first reason fails to meet the specific and legitimate standard
While Defendant is accurate that the Ninth Cirtais held that an ALJ need not
credit an opinion that is “conclusory, brief, and unsupported by the record as a
whole; Batson 359 F.3d at 1195, the Ninth Circuit has also founddhat
conclusory opinion supported lytreating relationship with the claamt and
treatment records cannot be rejected simply because it is concl@amyson v.
Colvin, 759 F.3d 995, 1013 (9th Cir. 201#n opinion based on significant
experience with the claimant and supported by numerous records are entitled t
weightthat an otherwise unsupported and unexplained opinion would merit)
Here, Dr. Bellum was Plaintiff’s treating provider for an extended period prior t
penning the opinionTr. 417. While the ALJ asserted thttis opinion was
inconsistent with his objective findings in his own treatment records, he failed t
provide any evidence to support this asserti®aebelow Therefore, the ALJ’s
reliance on a ldcof explanations not legally sufficient to suppottis
determination to reject thapinion.
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The ALJ’s second and third reasons provided by the ALJ for rejecting his
opinion failto meet the lesser standard of specific and legitilmatausde failed
to set forth a single example or citation to the record to support his assefiens
ALJ is required to do more than offer his conclusions, he “must set forth his
interpretations and explain why they, rather than the doctors’, are correct.”
Embrey 849 F.2d at 4222. It is unclear which of Plaintiff's activities were
inconsistent withtie opinion and it is unclear what objective evidence contained
in Dr. Bellum’s records was inconsistent with his opiniémmed with nothing
more than his conclusions, the ALJ’s reasons fall short of the specific and
legitimate standard.

The ALJ’s burth reason for rejecting Dr. Bellum’s opinion, that it infringed
on an issue reserved for the Commissioaksq falls short of the specific and
legitimate reasanSocial Security Ruling 96p states that it is the
Commissioner’s role to determine whetheslaimant is “disabled” within the
meaning of the Social Security AcHowever, S.S.R. 96p was rescinded on
March 27, 2017 and regulations 20 C.F.R. 88 404.1527(d), 416.92&(€)
enacted whiclpreclude an ALJ from giving any specsgnificant tothe source of

an opinion on issues reserved to the Commissianethe opinions themselves aré

notto beconsidered medical opinion®espite the ruling beingescindedthis
Court will consider what the ALJ was mandated to follow at the time he rendersg
his decision and apply S.S.R.-86, which defined a medical source opinion as
statements b{facceptable medical sources, includitigating sotces and
consultative examiners, about what an individual can still do despite a severe
impairment(s), irparticular about an individua’ physical or mental abilities to
perform workrelatedactivities on a sustained basiand that “@djudicators must
always carefully consider medical source opinions about any issue, including
opinions about issues that aeserved to the Commissioner.” Therefore, under
S.S.R96-5p, the ALJ was still required to provide specific and legitimate reasor
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for rejecting Dr. Bellum’s opinioywhich he failed t@ccomplish See supra
Therefore, this claim is being remandedddditional proceedings to address this
opinion in full.

B. Richard Sloop, M.D.

Plaintiff also challenged the significant weight the ALJ provided to Dr.
Sloop ECF No. 14 at 1836.

Dr. Sloop is als@mne of Plaintiff's treating source’he ALJ stated that he
gavesignificant weighDr. Sloogs opinionfrom December 2013 finding that
Plaintiff's impairments improved with regular treatment and medicaflon21
However, the December 2B8*opinion’ referenced by the ALJ was'a5-minute
counsellingand coordination of care visitand not a medical source opinion as se
forth in S.S.R. 9&p.! Tr. 60708. In the reporDr. Sloop specificallystated that
Plaintiff's “headaches are much improved over the last two mo&hes has had
only four migraines in two months and then a couple of very small headaches i
October and the first of November.” Tr. 60Fhis demonstrates that improvemen
means symptom reduction, not an eradicatbisymptoms The unanswered
guestion esiblished with Dr. Slods report of improvement is what are the
functionallimitationsresulting fromfour migraines in two mahs with smaller
headaches still being presetitis unclear if migraines and headaches would resu
in missed work or difficulty concentratindgr. Sloop did state that Plaintiff had
started a paitime job over the holidays for twenty to tweribur hours a week as
a cashier Tr. 607. But the record shows that Plaintiff missed work sixteen times
between November 5, 2013 andd@mber 15, 2014Tr. 374.

The ALJ erred in his treatment of Dr. Sloop’s December 23, 2013 treatmg
report First, the report does not constitute a medicairceopinion as set forth in

!Considering the rescinded S.S.R:-H6is applicable to Dr. Bellum, it is
applicable to Dr. Sloop as well.

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 9

[

N

!

|4

L

t



© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

S.S.R. 96bp. Second, the improvement referenced in the repartésluction of
symptoms, not an eradication of symptorfisis leaves Plaintiff's functional
ability unclear Third, substantia¢vidence does not suppdineimplied the notion
that Plaintiff's ability to maintain a patime position translated into aatility to
perform work as defined by the Commission8eeS.S.R. 963p (A residual
functional capacity is the claimant’s ability to perform work activities on a “regu
and continuing basis,” which means “8 hours a day, for 5 days a week, or an
equivdent work schedule)!

Upon remangbroceedingsS.S.R. 966p will not be in effect anthat ALJ
will have to determine if the treatment note meets the definition of a medical
opinion under 20 C.F.R. 88 404.1520(a), 416.927(&krefore, the role of the
ALJ will be to interpret the two statements from the treating physicians, Dr.
Bellum and Dr. Sloop, and determine the appropriate weight to assign to each
qualifying opinion

C. Jennifer Schultz, Ph.D., and John F. Robinson, Ph.D.

Both Dr. Schultz and DRobinson provided opinions regarding Plaintiff’s
mental functional capacityTr. 92, 9597, 431-36. The ALJ credited parts of their
opinions but uniformly rejected all their functional findings, Tr. 21, aied to
include a single mental limitation in the residual functional capacity determinati
Tr. 19. This is incongruent with the finding that “probably anxiety vs epilepsy” ig
included as a severe impairment at step tho 18 The Ninth Circuit has held
that“[a]n impairment is not severe if it is merely a slight abnormality (or
combination of slight abnormalities) that has no more than a minimal effect on
ability to do basic work activities.\Webb v. Barnhart433 F.3d 683, 686 (9th Cir.
2005) Therefore,tiis inconsistent to have a mental health impairment consider
severe at step two but no resulting mental limitation in a residual functional
capacity determinationAs such, the ALJ is instructed to readdress the opinions
Dr. Schultz and Dr. Rabson on remand.
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2. Plaintiff's Symptom Statements

Plaintiff contestghe ALJs determination that her symptom statements wer

not supported by the recor&ECF No.14 at 6-15.

It is generallythe province of the ALJ to make determinatioegarding the
reliability of Plaintiff's statements concerning the intensity and persistence of
symptoms Andrews 53 F.3dat 1039 Absent affirmative evidence of
malingering, the ALJ reasons for rejecting the claimantestimony must be
“specific, ¢ear and convincing. Smolen vChater, 80 F.3d 1273, 1281 (9th Cir.
1996);Lester 81 F.3dat 834, Trevizo v. Berryhill871 F.3d 664, 6789 (9th Cir.
2017) “General findings are insufficient: rather the ALJ must identify what
testimony is not credible and what evidence undermines the clasmant
complaints’ Lester 81 F.3d at 834

The ALJ foundPlaintiff’'s statements concerning the intensity, persistence
and limiting effects of her symptoms were not fully supported pridwuigust 27
2014 Tr. 21 TheALJ provided three reasons to support his determinatibn
the medical evidence reflected that Plaintiff’'s seizures were stable with
medication; (2) Plaintiff had been naompliant with treatment which was
inconsistent with her allegations @itabling impairments; and (3) Plaintiff made
inconsistent statements to her providers 20.

Considering the case is being remanded for the ALJ to properly address
medical source opinions in the file, the ALJ is further instructed to make a new

determination as to the supportability of Plaintiff's symptom statements in accor

with S.S.R. 163p. In doing so, the ALJ is to consider and address Plaintiff's

limited finances and health insurance during the relevant time period from June

2010 to Augst 26, 2014 See Gamble v. Chate88 F.3d 319, 321 (9th Cir. 1995)
(benefits cannot be denied to a claimant for a failure to obtain treatment he car
afford).
/l
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REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district codMtAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989%n immediate award of benefits is appropriate
where“no useful purpose would be served by further administrative progsed
or where the record has been thoroughly develdpéainey v. Secretary of Health
& Human Servs.859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cause
by remand would b&unduly burdensomé;Terry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 990). See also Garrisqry59 F.3dat 1021 (noting that a district court
may abuse its discretion not to remand for benefits when all of these conditions
met). This policy is based on th@eed to expedite disability claifisVarney
859 F.2d at 14Q1But where there are outstanding issues that must be resolved
before a determination can be made, and it is not clear from the record that theg
would be required to find a claimant disabled if all the evidence were properly
evaluated, remand &ppropriate See Benecke v. Barnhad79 F.3d 587, 5996
(9th Cir. 2004)Harman v. Apfel211 F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evide® were properly evaluateérurther
proceedings areetcessary for the ALJ to address the varying accounts of
Plaintiff's impairments from her treating providers, to address Plaintiff's mental
health impairments and their resulting limitations, and toesidihe Plaintiff's
symptom statements in light of her lack of resourdsdditionally, the ALJ is to
gather any outstanding records for the period of time at issue, June 1, 2010 to
August 26, 2014, and call a medical, a psychological, and a vocational expert t
testify at any remand proceedings.

CONCLUSION
Accordingly,IT IS ORDERED:
1. Defendants Motion for Summary JudgmeCF No. 15, is
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DENIED.

2. Plaintiff’'s Motion for Summary JudgmerECF No. 14, is
GRANTED, in part, and the matter IREMANDED to the Commissioner for
additional proceadgs consistent with this Order

3.  Application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a cq
to counsel foPlaintiff and DefendantJudgment shall be entered foPlaintiff
and the file shall bELOSED.

DATED March 1, 2018 %

b JOHN T. RODGERS
‘ UNITED STATES MAGISTRATE JUDGE
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