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Huist v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 12, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

KEELY J., NO: 1:17-CV-03083-FVS

ORDER GRANTING DEFENDANT’S
Plaintiff, MOTION FOR SUMMARY
JUDGMENT AND DENYING
V. PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

Doc. 16

BEFORE THE COURT are the pis’ cross motions for summary
judgment. ECF Nos. 13 and 14. Thatter was submitted for consideration
without oral argument. The plaintiff iepresented by Attorney D. James Tree.
The defendant is represented by Special Assistant United States Attorney Leis
Wolf. The Court has reviewed theramhistrative record and the parties’

completed briefing and is fully informed-or the reasons discussed below, the
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courtGRANTS Defendant’s Motion for Summadudgment, ECF No. 14, and
DENIES Plaintiff's Motion for Summary Judgment, ECF No. 13.
JURISDICTION

Plaintiff Keely J. protectively filed flosupplemental security income and
disability insurance benefits on Novemiae2013. Tr. 270-83. Plaintiff alleged
an onset date of May 5, 2008. Tr. 166, 1B&nefits were denied initially (Tr.
202-14) and upon reconsideration (Tr. 217-2Plaintiff requested a hearing
before an administrativeMajudge (“ALJ”), which wa held before ALJ Mary
Gallagher Dilley on Septmber 1, 2015. Tr. 85-141. At the hearing, Plaintiff
amended her alledeonset date to NovemberZ)13, the date of her Title XVI
application. Tr. 89. As noted by the AL‘[s]ince [Plaintif’s] insured status
expired on June 30, 2008, [$lmenot eligible for dishility insurance benefits.
Consequently, [Plaintiff's] request formeearing to determine Title Il eligibility
will be dismissed.” Tr. 20. Plaintiff véarepresented by counsel and testified at

the hearing.ld. The ALJ denied benefits (T17-33) and the Appeals Council

denied review. Tr. 1. The matter is nbefore this court pursuant to 42 U.S.C. 8§

405(g); 1383(c)(3).

BACKGROUND
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The facts of the case are setlfiari the administrative hearing and
transcripts, the ALJ’s decision, and thréefs of Plaintiff and the Commissioner,
and will therefore only the most piment facts are summarized here.

Plaintiff was 35 years old at the timetbe hearing. Tr. 91. She has her
high school diploma and attended commugitege. Tr. 93. She resides with

her 13 year old daughter, who is with Ipart-time. Tr. 91, 120. Plaintiff has

work history as a cookpsis chef, machine operator, and fountain server. Tr. 94¢

95, 135. She testified that she canamgler work as a cook because she cannot |
in public or around people, and tlobjis too stressful. Tr. 96.

Plaintiff testified she “can’t move all” and is “almostbedridden at this
point” due to back pain. Tr. 98-99. Shgdalown for five to six hours a day; gets
two hours of sleep at night; cannot stémdmore than 5 minutes; has “stroke
migraines” at least every three monthattleave her unable to see or speak; and
her hands shake all the time and go numb.99-103, 120. She testified that she
has suffered from anxiety for her whole Jitend has “bouts” of anxiety for months
at a time which has impacted her “joistory” because she cannot function in
public or at home during that time. Tr. 10Rlaintiff testified that her most recent
“flare-up” of anxiety has last for two and a half yeard.r. 104. She has seen the
same doctor for 22 years, who prescritmeslication, and she “refuse[s] to go to

another doctor because [she feels] sdfh [her] doctor.” Tr. 105-107, 112-13.
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She contends that when she sought outtaddnealth treatment but the clinic
turned her away and told her “they weteequipped to help [her] with what's
wrong.” Tr. 105-106. Plaintiff testified that she panics about leaving the house
“so going to counseling woulde almost futile becausgen be panicking so bad

the entire time, | wouldn’t be able to amntrate on what they’re trying to help me
with.” Tr. 112. She had a boyfriend inI20that she met in her home; she rented
out a room in her home to a man during televant adjudicatory period; and she
was friends with a neighbor that she “usedake dinner all the time.” Tr. 116-18.
Plaintiff alleges disability due to higtlood pressure, high cholesterol, pre
diabetes, sleep problems, depressiorjety, agoraphobia, panic attacks, and
back. SeeTr. 217.

At the hearing, Plaintiff’'s mother aldestified that for about a year and half
Plaintiff could hardly walk due to back pain; she sits down a lot but does not lay
down because it “bothers her too much;” she doesn’t really sleep; she does a |
bit of cooking; and she leans on the coutbarvash dishes. Tr. 125-27. Plaintiff's
mother checks on her “often” and is thevadest two days a week to “help if she
needs some help.” Tr. 12Bhe reported that Plaintiff has been going to the doc
since she was a little girl arés been give “all kinds of medicine” but “very, very
seldom does it do anything belp.” Tr. 131. Plaintiff'another also testified that

Plaintiff is “okay” as long a she is in hkouse, but “usually” has panic attacks if
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she leaves her house that can leave heasmg, turning red, not speaking, and
shaky. Tr. 131-32.
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(
limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orlssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaeri means “relevarevidence that a
reasonable mind might accept asqdse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equates ft
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searching
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the cowf must uphold the

ALJ’s findings if they are supported by inferences reasonably drawn from the

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢

court “may not reverse an ALJ’s decisionamtount of an error that is harmless.”
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Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate
nondisability determination.’ld. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision generdlgars the burden of establishing that
it was harmed.Shinseki v. Sanders56 U.S. 396, 409-10 (2009).

FIVE-STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinable
physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve
months.” 42 U.S.C. 88 423(d)(1)(A); 1383)(3)(A). Second, the claimant’s
impairment must be “of such severity tis&e is not only unable to do his previous
work[,] but cannot, considering [his or hege, educationna work experience,
engage in any other kind sfibstantial gainful work which exists in the national
economy.” 42 U.S.C. 88 423(d)(2); 1382c(a)(3)(B).

The Commissioner has establishdta-step sequential analysis to
determine whether a claimantisfies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner
considers the claimant’s work adtiz 20 C.F.R. 88 404.1520(a)(4)(i);

416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
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Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistljis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.R.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoirssi to be so severe as to preclud
a person from engaging in substaingainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a))dii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find the
claimant disabled and award benefig) C.F.R. 8§ 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrthe Commissioner must pause to assess

the claimant’s “residual functional capacityResidual functional capacity (RFC),
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defined generally as the claimant’s abilityperform physical and mental work
activities on a sustained basis despitedrniher limitations, 20 C.F.R. 8§
404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps of th
analysis.

At step four, the Commissioner considetsether, in view of the claimant’s
RFC, the claimant is capalbd® performing work that he or she has performed in
the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv).
If the claimant is capable of perfomg past relevant work, the Commissioner
must find that the claimant is not didad. 20 C.F.R. §804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to steq
five.

At step five, the Commissioner considessether, in view of the claimant’s
RFC, the claimant is capigbof performing other work in the national economy.

20 C.F.R. 88 404.1520(&)(v); 416.920(a)(4)(v). Imaking this determination,

the Commissioner must also consider vawai factors such as the claimant’s age

education and past work expergen 20 C.F.R. 8804.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afijusting to other work, the
Commissioner must find that the clainbas not disabled. 20 C.F.R. 88§

404.1520(g)(1); 416.920(g)(1). If the claimanhot capable of adjusting to other
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work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t
step five, the burden shifts tbe Commissioner to estaltlithat (1) the claimant is
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

At step one, the ALJ found Plaintiff famot engaged in substantial gainful
activity since November 5, 2013, the amendkelged onset date. Tr. 22. At step
two, the ALJ found Plaintiff has thelfowing severe impairments: lumbar
degenerative disc disease; anxiety diseo; dysthymia; and personality disorder.
Tr. 22. At step three, th&lLJ found that Plaintiff does not have an impairment or
combination of impairments that meetswedically equals the severity of a listed
impairment. Tr. 22. The ALJ thdound that Plaintiff has the RFC

to perform sedentary work as defd in 20 CFR 416.967(a) except the

claimant can stand and/or [walk] tv@ four hours.The claimant can

occasionally climb ramps and stairs bever ladders, ropes, or scaffolds.

She can occasionally balance, stoogétncrouch, and crawl. She must

avoid concentrated exposure to hasaadd vibrations. The claimant can

perform simple, routine tasks. Thaichant cannot haveublic contact.
She can have superficiebntact with coworkers.
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Tr. 24. At step four, the ALJ found thRtaintiff is unable to perform any past
relevant work. Tr. 27. At step five,@ALJ found that considering Plaintiff's age,
education, work experience, and RF@&rthare jobs that exist in significant
numbers in the national economy that Pl#icén perform. Tr. 28. On that basis,
the ALJ concluded that Plaintiff has rmen under a disability, as defined in the

Social Security Act, from November 5, 201Brough the date of the decision. Tr.

28.
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision denyin
her supplemental security income benetitsler Title XVI of the Social Security

Act. ECF No. 13. Plaintiff raises tli@lowing issues for this Court’s review:
1. Whether the ALJ properly weighdlde medical opinion evidence;
2. Whether the ALJ erred at step two;
3. Whether the ALJ properly considerBthintiff's symptom claims; and
4. Whether the ALJ properly consideaf the lay witness evidence.
DISCUSSION
A. Medical Opinions
There are three types of physiciaf(4) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant

(examining physicians); and (3) those wiegther examine ndreat the claimant
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[but who review the claimant's fileh¢nexamining [or reviewing] physicians).”
Holohan v. Massanar46 F.3d 1195, 1201-02 (9thr.2001)(citations omitted).
Generally, a treating physicia opinion carries more weight than an examining
physician's, and an exanmigy physician's opinion carries more weight than a
reviewing physician'sld. If a treating or examining physician's opinion is
uncontradicted, the ALJ may reject it pitly offering “clear and convincing
reasons that are supported by substantial evidemBagyfiss v. Barnhart427 F.3d
1211, 1216 (9th Cir.2005). Converséfyjf a treating or examining doctor's
opinion is contradicted by another docarpinion, an ALJ may only reject it by
providing specific and legitimate reass that are supported by substantial
evidence.”Id. (citing Lester,81 F.3d at 830-831). “However, the ALJ need not
accept the opinion of any physician, incluglia treating physician, if that opinion
is brief, conclusory and inadequigtsupported by clinical findings.Bray v.
Comm'r of Soc. Sec. Admib54 F.3d 1219, 1228 (9th Cir. 2009)(quotation and
citation omitted). Plaintiff argues the Alerroneously considered the opinions of
examining physician Mary Pellicev].D. ECF No. 13 at 14-17.

In March 2014, Dr. Mary Pellicer exanaid Plaintiff and assessed functiona
limitations. Tr. 363-70. Dr. Pellicer opinedathdue to back pain, Plaintiff is able
to stand and walk for 2-4 hours in ah®&ur day with more frequent breaks; sit for

about 6 hours cumulatively in an 8 halay with more frequent breaks; lift and
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carry 10 pounds occasionally; has no marapwé restrictions; and cannot bend,
squat, crawl, kneel or climb. Tr. 370’he ALJ granted Dr. Pellicer’'s opinion
some weight. Tr. 27. Because Dr. Rlis opinion was contradicted by Dr. Dale
Thuline, Tr. 195-96, the ALJ was requdreo provide specific and legitimate
reasons for rejecting portions$ Dr. Pellicer’s opinion.Bayliss 427 F.3d at 1216.

First, Plaintiff argues that the Al:gave no reason to not fully credit Dr.
Pellicer’s findings that [Plaintiff] could oploccasionally lift and carry 10 Ibs. with
no mention of frequent upper extremity abilitteE€CF No. 13 at 6-7. In support
of this argument, Plaintiff cites tHellowing testimony between the vocational
expert (“VE”) and Plaintiff's counsel at the hearing:

VE: you said that they can onlytldh maximum of 10 pounds. How much
could they lift frequently?

Plaintiff's Attorney: Not — there is none frequently. Just 10 pounds
occasionally.

VE: Okay. So no frequent use of tingper extremities for lifting activities
at all?

Plaintiff's Attorney: That's correct.

VE: Okay. Then the jobs that I'veadtified would not exist. These jobs
require frequent use of the upper extreéesito hold small pieces of things of
even if it's just a scoop that weigless than a few ounces, they still have tg
be able to do that frequently. So jbbs I've identified and any other jobs
in the nation at this simple, routine kind of work would not exist.

ORDER ~ 12
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Tr. 139. Based on this testimony, Ptdfrcontends that “Dr. Pellicer’s fully
credited opinion would therefore compel iadiing of disability.” ECF No. 13 at 6.
However, Plaintiff’'s question to the aischaracterized Dr. Pellicer’s opinion as
to Plaintiff's ability to lift frequently. DrPellicer explicitly opined that Plaintiff
could lift and carry 10 pounds occasionatlgwever, at no point did Dr. Pellicer
offer any opinion as how mudblaintiff could lift or carryfrequently See Tr. 370.
Plaintiff does not cite any portion of DiPellicer’s evaluation that assesses how
much Plaintiff can lift and carry frequentlyor does Plaintiff cite any authority for
the proposition that the ALJ was requirecctmsider a limitation not explicitly
opined by Dr. Pellicer. Thus, the Court is unable to find Dr. Pellitacksof
opinion as to Plaintiff's ability to lifand carry frequently was “significant,
probative” evidence that the ALJ was required to consider. ECF No. 13 at 7 (c
Flores v. Shalala49 F.3d 562, 570-71 (9th Cit995) (ALJ may not reject
“significant probative evidence” without explanation)).

Moreover, while not identified by Plaintjfthe Court notes that the second
hypothetical propounded to the VE by theAbresumed an individual who is able
“occasionally lift and carry 10 pounds afmdquently lift and carry less than 10
pounds.” Tr. 137. Inresponse, the Mentified work the individual could
“competitively perform,” including: assabler, bench assembler, and computer

assembler. Tr. 137. In her decisiore &LJ relied on the VE testimony to find at
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step five that considering Plaintiff’'s agejucation, experiencand RFCthere are
jobs that exist in significant numbersthre national economy that Plaintiff can
perform, including: assembler, bench assemlled computer assembler. Tr. 28.
Thus, even assumingrguendo that the ALJ somehow ipnoperly considered Dr.
Pellicer’'s absence of opinion regardifintiff's ability to frequently lift and
carry; any error is harngs because the ALJ indicated that Plaintiff could
“frequently lift and carry 10 pounds” itme properly supported hypothetical
propounded to the VEMolina, 674 F.3d at 1111 (an error is harmless “where it i
inconsequential to the [ALs] ultimate nondisability detsination”). For all of
these reasons, the Court finds no error @AhJ’s consideration of the lifting and
carrying limitations opined by Dr. Pellicer.

Second, Plaintiff contends that tfeason given by the ALJ for granting only
“some” weight to Dr. Pellicer’s opinion was inadequate.FE®. 13 at 7-9.
Specifically, the ALJ gave “some weigtat Dr. [Pellicer’s] opinion but [she]
note[d] that some of Dr. Pellicer's ptigal examinations findings were not
consistent with other medical evidensaggesting that [Plaintiff's] performance
was self-limiting.” Tr. 27. The ALJ magyiscredit a physician’s opinion that is
unsupported by the record as a whole or by objective medical finddajson v.
Comm’r, Soc. Sec. AdmjiR59 F.3d 1190, 1195 (9th Cir. 2004). In support of this

finding, the ALJ specifically noted that Pigiiff reported positive straight leg raise
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at 20 and 5 degrees on the left and rlgbt respectively; “[hJowever, other
examinations show [Plaintiff] with negatiwtraight leg raise testing. In addition,
[Plaintiff] had decreased back rangenadtion but other findings have shown
[Plaintiff] with unimpaired back mowvaent.” Tr. 27, 368-69, 384-85, 388 (full
range of motion in MarcB014 and June 2014, respectively), 428, 436. Plaintiff
argues the ALJ’s reasoning is not supedrby substantial evidence, and cites
evidence including: Plaintiff’'s complaintg back pain in February 2014; a
September 2014 exam by Plaintiff's treating provider that found Plaintiff's rangg
of motion was “moderately” limited in “aplanes;” several findings of diminished
or absent deep tendon reflexes; 8l results from Otober 2014 indicating
moderate degenerative cigges at L5-S1 with diffuse bulging disk, mild facet
arthritis “but no other significant abnorntads of spine identified;” and a “signal
alteration in the Sl joint suggesting a degoéarthritis on the left.” ECF No. 13 at
7-9 (citing Tr. 384, 387-88, 422-23, 440). However, despite her argument to th
contrary, the ALJ did consider the reca@sla whole, including the MRI results
cited by Plaintiff; and the ALJ is respable for “resolving conflicts in medical
testimony, and for resolving ambiguities®ndrews 53 F.3d at 1039. Thus,
regardless of evidence that could be intetggd more favorably to Plaintiff, it was
reasonable for the ALJ to find Dr. Pellicer’s opinion was inconsistent with the

overall medical evidence of recor®ee Burch400 F.3d at 679 (where evidence is
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susceptible to more than one interpretatithe ALJ's conclusion must be upheld).
This was a specific anddegimate reason for the Altd grant Dr. Pellicer’s
opinion only some weight.
B. Step Two

At step two of the sequential pr@esg the ALJ must determine whether
Plaintiff suffers from a “severe” impairmemng., one that significantly limits his or
her physical or mental ability to dmsic work activities. 20 C.F.R. 88
404.1520(c), 416.920(c). To show a severgairment, the claimant must first
prove the existence of a physicaloental impairment by providing medical
evidence consisting of signs, symptomsj &boratory findings; the claimant’s
own statement of symptoms alondl wot suffice. 20 C.F.R. 88 404.1508,
416.908. Here, Plaintiff argues the Aindproperly failed to identify Plaintiff's
migraines as a medically determinaligairment. ECF No. 13 at 12-13.
However, the only evidence cited from tiedevant adjudicatory period in support
of this argument, was her self-report‘béadache” during an emergency room
visit in September 2014; and Plaintiff's testimony at the hearing that at least on
every three months she has “stroke migeal that render hdalind and mute for
an hour. Tr. 102-03, 426. Thus, the Court finds Plaintiff did not meet her burds
to prove that migraines we a medically determinabimpairment, because the

evidence cited is entirely comprised oaiRliff's own statements of symptoms.
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See20 C.F.R. 88 404.1508, 4808 (claimant’s own statements alone will not
suffice to prove the existence of mmpairment). Moreover, as noted by
Defendant, even assuming #kJ erred in not considering migraines at step two,
any error is harmless because Plaintiiisfeo identify any limitation associated
with this impairment that was not inled in the assessed RFC. ECF No. 14 at
16-17 (citingValentine v. Comm’r Soc. Sec. Admbi4 F.3d 685, 692, n.2 (9th
Cir. 2009));Molina, 674 F.3d at 1111 (an errorharmless “where it is
inconsequential to the [ALJ's] ultae nondisability dermination”).
C. Plaintiffs Symptom Claims

An ALJ engages in a two-step analysigdetermine whether a claimant’s
testimony regarding subjectiveipar symptoms is credid. “First, the ALJ must
determine whether there is objectiwedical evidence of an underlying
impairment which could reasonably bepekted to produce the pain or other
symptoms alleged.’Molina, 674 F.3d at 1112 (internguotation marks omitted).
“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of thegiom she has alleged; she need only sho
that it could reasonably have cads®me degree of the symptonm\Vasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) @émal quotation marks omitted).

Second, “[i]f the claimanmeets the first test and there is no evidence of

malingering, the ALJ can only reject thaichant’s testimony about the severity of
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the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for the
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermines
the claimant’'s complaints.td. (quotingLester v. Chater81 F.3d 821, 834 (9th
Cir. 1995));Thomas v. Barnhar278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ
must make a credibility determination withdings sufficiently specific to permit
the court to conclude that the ALHdot arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most
demanding required in Social Security casdsdrrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r oBoc. Sec. Admin278 F.3d 920,
924 (9th Cir. 2002)).

In making an adverse credibility datanation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between herttie®ny and her conduc{3) the claimant’s
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

Here, the ALJ found Plaintiff's mediltg determinable impairments could

reasonably be expected to cause sofitbe alleged symptoms; however,
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Plaintiff’'s “statements concerning the intaty, persistence and limiting effects of
these symptoms are not entirehgdible” for several reasohsTr. 25.

First, the ALJ found that despite Plaifigf“allegations of significant mental
health difficulties, she has not engaged in consistent mental health treatment,
which limits the credibility of her alfgations.” Tr. 26. Unexplained, or
inadequately explained, failure to seedatiment or follow a prescribed course of
treatment may be the basis for an adeecredibility finding unless there is a
showing of a good reason for the failuern v. Astrue495 F.3d 625, 638 (9th
Cir. 2007). However, an ALJ “will not findn individual's symptoms inconsistent
with the evidence in the record on thiasis without considering possible reasons
he or she may not comply with treatmentseek treatment consistent with the

degree of his or her complaints.” Salcsecurity Ruling (“SSR”) 16-3p at *8-*9

1 As noted by Plaintiff, “the ALJ made alsetive recitation of some of [Plaintiff's]
objective physical testing, but did not makey specific findings that [Plaintiff]
was discredited for this or give any eapéation for how sheoald be.” ECF No.
13 at 14 n.5 (citing Tr. 25-26). The Coagrees, and declines to consider the
listed evidence because the ALJ failedrtake specific findings as to how the
cited treatment notes discredit PiEif’'s physical synptom claims.SeeReddick v.

Chater, 157 F.3d 715, 725 (9th Cir. 1998).
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(March 16, 2016)available at2016 WL 1119029. In support of this finding, the

[

ALJ noted that Plaintiff “testified that sltkd not engage in services with Compas
Mental Health because the counselor toldthey were not equipped to help her.
However, this is a mischacterization of why [Plaintiff] did not receive services.
The counselor indicated thilaintiff] did not meet the Medicaid standards for
access to care. Nor did [Plaintiff] pezg with any diagnosis risk factors to
warrant mental health tregmént.” Tr. 26 (citing Tr. 112380-81). Plaintiff argues
that her explanation for failing to pursmental health services “demonstrated a
fairly accurate reflection of the barriersestaced to treatmengyen if she could

not recall the exact wording several years later.” ECFISat 15. This argument
Is unavailing. Plaintiff's explanation that she did not seek treatment because the
counselor “said that they can’t do anythilog me” and is “not equipped” to treat
her, is inconsistent with the counseldrsatment note that Plaintiff's diagnosis
risk factors did notvarrant mental health treatmenfeel11-12, 380-81; see
Thomas278 F.3d at 958-59 (ALJ may considsronsistencies in Plaintiff's
testimony or between his testimony anddosduct). Moreover, in further support
of this reasoning, the ALJ cited (1) aramining physician’s report in April 2014
that Plaintiff has had “no counseling” atrb history of mental health treatment
prior to 2010;” and (2) the examiner’s ojan Plaintiff's anxiety issues are “likely

treatable with medication and psychotlpgfabut Plaintiff “appears to be poorly
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motivated to address her anxiety sympt@nd engage in care.” Tr. 26, 372, 376;
see alsdBurch v. Barnhart400 F.3d 676, 680 (9th C2005) (minimal objective
evidence is a factor which may bédied upon in discrediting a claimant’s
testimony, although it may not be the ordgtior). Plaintiff generally cites her
self-reports that she has been “goingh® doctor since she was a little girl” and
“has been on multiple antidepressantS8 CF No. 13 at 14 (citing Tr. 131, 371).
However, based on the evidence cited above, the ALJ reasonably concluded tt
given Plaintiff's allegations of significamental health difficulties, and opinion
evidence indicating that Plaintiffsaimed mental hdidn symptoms are

“treatable;” “one would expect [Plaintiftp make better efforts to engage in
treatment.” Tr. 26. Platiff's failure to seek treatent was a clear and convincing
reason, supported by substantial evidet@eliscount her symptom claims.

Second, the ALJ noted that Plaintiffisental status examinations “also do
not support the severity of [Plaintiff'slllegations.” Tr. 26.An ALJ may not
discredit a claimant’s pain testimony ashehy benefits solely because the degree
of pain alleged is not supportég objective medial evidence.Rollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 200Bunnell v. Sullivan947 F.2d 341,
346-47 (9th Cir. 1991 )air v. Bowen 885 F.2d 597, 601 (9th Cir. 1989).

However, the medical evidentea relevant factor in determining the severity of g

claimant’s pain and itdisabling effectsRollins, 261 F.3d at 857; 20 C.F.R. §
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404.1529(c)(2). Plaintiff argues the AkJfinding and brief recitation reveals
relevant omissions of significant evideridacluding mental status exam notes in
the record that Plaintiff had flat affect and poor eye contact in March 2014;
restricted range of affect and mildlysbhoric, but generally calm outwardly in
April 2014; and “somewhat anxious” affaatDecember 2014. ECF No. 13 at 15

(citing Tr. 367, 375, 384). However, the Atdt out, in detail, the mental status

examination evidence contradicting Plaintiff's claims of disabling limitations. Tr.

26. For example, the ALJ noted that during the March 2014 examination, Plair
had a depressed mood, but recalled JbdGtitems after 5 minutes. Tr. 367.
During a mental status examination inrAR014, Plaintiff made good eye contact]
did not exhibit psychomotor agitation otaedation; thoughts were goal directed,
linear and logical; affect wasildly dysphoric; she recalled 3 out of 3 items after !
minutes; her fund of knowledgeas intact; she was able to perform serial 7s; she
followed a three step command without diffity; she spelled “world” forward and
backward; and her dysthymia did not apdedre severely impang her. Tr. 26
(citing Tr. 375-76). In late 2014 Plaintiféported “doing well;” in September
2014 her affect was reportedrazmal; and in April 2015 Plaintiff was noted to be
talkative and mildly anxious. Tr. 26 (citing Tr. 384-85, 428). For all of these
reasons, regardless of evidence thatabel interpreted more favorably to the

Plaintiff, the ALJ properly relied on evidence to support the finding that Plaintiff
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mental status examinations do not supfugtseverity of her allegations. Tr. 26;
See Thomak78 F.3d at 958-59 (“If the ALJ finds that the claimant’s testimony i
to the severity of her pain and impaim®is unreliable, #n ALJ must make a
credibility determination ... [tjhe ALdhay consider testimony from physicians
and third parties concerning the nature, severity and effect of the symptoms of
which the claimant complains.”Burch, 400 F.3d at 679 (“[W]here evidence is
susceptible to more than one rationaérpretation, it is the [Commissioner’s]
conclusion that must be ugté). The lack of corrobation of Plaintiff's claimed
mental limitations by the medical eeidce, was a clear and convincing reason,
supported by substantial evidence, far &LJ to discount Plaintiff's symptom
claims.

Third, the ALJ found Plaintiff “has daily activities that are not limited to thg
extent one would expect, given thargaaints of disabling symptoms and
limitations.” Tr. 26. Plaintiff correctly rtes that a claimant need not be utterly
incapacitated in order to be eligidte benefits. ECF No. 13 at 16 (citifair,

885 F.2d at 603kee also Orn495 F.3d at 639 (“the mere fact that a plaintiff has
carried on certain activities...de not in any way detract from her credibility as tg
her overall disability.”). Regardless,evwhere daily activities “suggest some
difficulty functioning, theymay be grounds for disat#ing the [Plaintiff's]

testimony to the extent that they c@tict claims of a totally debilitating
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impairment.” Molina, 674 F.3d at 1113. Here, Plaintiff testified that she cannot
in public and cannot be around people; does not leave the house; no longer co
spends 5 to 6 hours a day lying down; carstahd for more than a five minutes;
has “bouts” of anxiety where she is urebd function in public and at home for
months at a time; is dizalmost all the time; and falmost bedridden or couch
ridden all the time.” Tr. 96, 101, 104-0613, 116. However, as noted by the
ALJ, in April 2014 Plaintiff reported thathe “was independent with cleaning,
bathing, cooking, laundry, dssing herself, and money nagement;” and is able
to maintain attention through a TV shondamovie. Tr. 26. Plaintiff argues that
she “clarified she could only do thesenimal activities at 5-minute intervals;”
however, the record cited by Plaintiffher self-report from a different evaluation
in March 2014, and that examination also aadies that Plaintiff is able to care for
her 11 year old child. ECF No. 13 at(b#ing Tr. 366). Moreover, the ALJ notes
that Plaintiff

said she does not like being around peaplgoing outside but she reported

being good friends with hereighbor whom she sees daily and talks to daily.

She also has a boyfriend whom she sees daily and sees her parents onc
week.... She also testified that sheswanting a room to someone, which ig
inconsistent with not wanting to la@ound people. [Plaintiff] said she does
not go to the store but treatment notes show she does go to the store.
Finally, [the ALJ noted] that [Plairff] is the primary caregiver for her
young daughter, including preparing ngeglerforming personal care, and
cleaning up her room.
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Tr. 26 (citing Tr. 318-19, 366-67, 374, 43Flaintiff argues that her 13 year old
daughter only lives with her part-time atides to help” with chores; the social
relationships cited by the ALJ are notsdrediting activities” because they were
discrete relationships and “by the timetloé hearing, she prianily saw her mother
when her mother came tioe house to visit her;” and “[tlhere is no inherent
contradiction in [Plaintiff's] testimongs a person may occasionally shop while
still having trouble going out and avoiding it altogether during bouts where she
not leave the house at all.” ECF No. 13 at 16-17 (citing Tr. 101, 116-22).
However, regardless of Plaintiff's dghter living with her only “part-time,”
Plaintiff's ability to care for children without help during any period may
undermine claims of totally disabling sympton&eeRollins 261 F.3d at 857.
Moreover, regardless of evidence thatilddbe considered more favorable to
Plaintiff, the daily activities outlined above were reasonably considered by the 4
as inconsistent with Plaintiff’'s complaints @ftirely disabling limitations.See
Burch 400 F.3d at 679 (where evidencasusceptible to more than one
interpretation, the ALJ'sonclusion must be upheldee also Andrews v. Shalala
53 F.3d 1035, 1039 (9th Cir. 1995) (“[t]Ad-J is responsible for determining
credibility”). This was a clear and comeing reason to discredit Plaintiff’s

symptom claims.
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The Court concludes that the ALJbpided clear and convincing reasons,

supported by substantial evidence,rgecting Plaintiff's symptom claims.
D. Lay Witness Testimony

“In determining whether a claimantdssabled, an ALJ must consider lay
witness testimony concerning aithant’s ability to work.” Stout v. Comm'r, Soc.
Sec. Admin.454 F.3d 1050, 1053 (9th Cir. 2006¢e alsdoodrill v. Shalalg 12
F.3d 915, 918-19 (9th Cir. 1993) (“friendad family members in a position to
observe a claimant's symptoms and dadiivities are competent to testify as to
[his] condition.”). To discount evidendem lay witnesses, an ALJ must give
reasons “germane” to each witne&xodrill, 12 F.3d at 919. Here, the ALJ
accorded “little weight” to ta testimony of Plaintiff's mother, Deborah Jones. Tr
26-27. Plaintiff argues the ALJ reversierred by failing to fully credit her
testimony. ECF No. 13 at 10-12. The Caligagrees. First, the ALJ noted that
Ms. Jones testified she “has to go ovePlaintiff’'s house to help a lot but
[Plaintiff] has reported bag independent with clearg, bathing, cooking, and
doing laundry.” Tr. 26-27, 127, 374. donsistency with a claimant’s daily

activities is a germane reasorrépect lay witness testimonyCarmickle 533 F. 3d

at 1163-64{ ewis 236 F.3d at 512. Plaintiff argues this reason “fails to accurate

reflect the record,” and cites Plaintiffsports elsewhere in the record that she

needs help doing dishes “sometimes;” atttnghores in 5-minute intervals; and is
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able to see her mother because sheaipful and supportive.” ECF No. 13 at 10-
11 (citing Tr. 319, 366-67). Howevergardless of evidence that could be
interpreted favorably to Plaintiff, tirecord cited by the ALJ included her own
report that she waadependenin daily living, including caring for her daughter,
which the ALJ reasonably found was incisiesnt with Ms. Jones’ testimony that
she has to help a loSeeBurch 400 F.3d at 679. Thisas a germane reason to
grant little weight to Ms. Jones’ lay testimony.

Second, the ALJ noted Plaintiff's “back pain is not fully supported by the
evidence as [Plaintiff] has regularly denstrated full strength in the extremities
and normal lumbar range of motion. [M®nes] said [Plaintiff] has not had
treatment because doctorggeribe medication that rdyelid anything to help.
However, [Plaintiff] reportd several times that her dieation was helping.” Tr.
27,124-25, 131. An ALJ magiscount lay testimony it conflicts with medical
evidence.Lewis 236 F.3d at 511 (citingincent v. Heckler739 F.2d 1393, 1395
(9th Cir. 1984)). Plaintiff argues this fimd) was in error, and generally refers the
Court to the same evidence cited ingoi of her unavailing argument regarding
the inconsistency between.Mellicer's opinion and the tbher” medical evidence.
ECF No. 13 at 11. Heever, as discusseiprawith regard to Dr. Pellicer’s
opinion, it was reasonable for the ALJfiled that the severity of Ms. Jones’

opinion was not supported by the overalldieal record during which Plaintiff
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“regularly demonstrated full strengthtime extremities and normal lumbar range G
motion.” Tr. 25-27, 369, 38688 (noting full range amotion in March 2014 and
June 2014, respectively), 428, 436ndtly, Plaintiff argues that any finding
regarding improvement with medication sManproperly considered in the context
of Ms. Jones’ testimony which was “speakto [Plaintiff's longitudinal medical
history and the mental health treatmgtiaintiff] had receved since she was a
little girl;” during which time “many” medications wermeffective. ECF No. 13
at 11. However, Plaintiff fails to citdicical or objective evidnce to support this
argument. Moreover, regardkeof whether any medications over the entire cour
of her treatment history were ineffectivewas reasonable for the ALJ to find that
multiple reports by Plaintiffluring the relevant adjudicatory peridbat her
medication was helping (T871, 384), were inconsistewith Ms. Jones’ general
testimony that medication rarely helped Haughter. For all of these reasons, thg
inconsistency of Ms. Jones’ testimonythvihe medical eviehce was a germane
reason to grant her lay testimony little weight.
CONCLUSION

A reviewing court should not substitute assessment of the evidence for
the ALJ’s. Tackett 180 F.3d at 1098. To the contrary, a reviewing court must
defer to an ALJ’'s assessmas long as it is supported by substantial evidence. A

U.S.C. 8§ 405(g). As discussed irtaleabove, the ALJ properly weighed the

ORDER ~ 28

—




10

11

12

13

14

15

16

17

18

19

20

medical opinion evidence; did not err ionsidering Plaintiff's migraines at step
two; provided clear and convincing reasons to discount Plaintiff's symptom

testimony; and provided germane reasmngiscount the lay testimony of

Plaintiff's mother. After review the coufinds the ALJ’s decision is supported by

substantial evidence anck& of harmful legal error.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff's Motion for Summary Judgment, ECF No. 13DENIED.
2. Defendant’s Motion for Summadudgment, ECF No. 14, is
GRANTED.
The District Court Executive is hereldyrected to enter this Order and

provide copies to counsel, enter judgmin favor of the Defendant, a@LOSE

the file.
DATED September 12, 2018.
s/Fred Van Sickle
Fred Van Sickle
SeniotUnited StatedDistrict Judge
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