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6 UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WASHINGTON
7
MICHELLE P.,
8
Plaintiff, No. 1:17-CV-0308#RHW
9
V. ORDER GRANTING PLAINTIFF 'S
10 MOTION FOR SUMMARY
COMMISSIONER OF SOCIAL JUDGMENT IN PART AND
11| SECURITY, REMANDING FOR FURTHER
PROCEEDINGS
12 Defendant.
13 . . .
Before the Court arthe parties’ crossnotions for summary judgmerECF
14
Nos.12 & 17. Plaintiff brings this action seeking judicial review, pursuant to 42

15

U.S.C. § 405(g), of the Commissioner’s final decision, which ddmeed

16
application for Disability Ingrance Benefitsinder Title llof the Social Seurity

17
Act, 42 U.S.C88 401434 After reviewing the administrative record and briefs

18
filed by the parties, the Court is now fully informed. For the reasons set forth

18
below, the CourGRANTS Plaintiff's Motion for Summaryudgmentand

20
remands for additional proceedings consistent with this order
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l. Jurisdiction

Plaintiff filed herapplication for Disability Insurance Benefta October
22, 2012AR 211-219 Heralleged onset dat& disabilityis June4, 2012. AR 14,
213 Plaintiff's applicationwasinitially denied onJanuary 4, 201 RAR 112-14,
and on reconsideration dwtay 29, 2013 AR 119-21.

A hearing with Administrative Law Judge (“ALJDarry Kennedyoccurred
onApril 20, 2015AR 48-91. On October2, 2015, the ALJ issued a decision
finding Plaintiffineligible for disability benefits AR 14-25. The Appeals Council
denied Plaintiff's request for review darch 10 2017 AR 1-5, making the
ALJ’s ruling the “final decision” of the Commissioner.

Plaintiff timely filed the present action challenging the denial of benefits,
May 15, 2017. ECF No. 3Accordingly,Plaintiff’'s claims are properly before this
Court pursuant to 42 U.S.C. § 405(g).

Il.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continsigeriod of not less than twelve month&2’
U.S.C. 88423(d)(1)(A), 1382c(a)(3)(AA claimant shall be determined to be

under a disability only if the claimant’s impairments are of such severity that thg
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claimant is not only unable to diis previous wok, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-8tep sequential evaluation pess
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(&unsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is pregemijaged irfisubstantial
gainful activity.” 20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is not entitled to disability ben2t€.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or combing
of impairments, that sigficantly limits the claimant’s physical or mental ability to
do basic work activitie20 C.F.R 88 404.1520(c) & 416.920(d)\ severe
impairment is one that has lasted or is expected to last for at least twelve mont
and must be proveoy objective meital evidence20 C.F.R. 88 404.156089 &

416.908009. If the claimant does not have a severe impairment, or combination
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impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudestantial gainful activity.

20C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.926;

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listing$f'the impairment meets or
equals one of the listed impairments, the claimapérissedisabked and qualifies

for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.&885RD(e)(f) &
416.920(e)f). If the claimant can still perform past relevant work, the claimant i
not entitled to disabilitypenefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the claimari
able to perform other work in the national eooty, taking into account the
claimant’s age, education, and work experie®e=20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96T(x)neet this
burden, the Commissioner must establish that (1) the claimant is capable

performing other work; and (2) such work exists in “significantberan the
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national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢ltran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of &inal decision of the Commissionergsverned
by 42 U.S.C. 8§ 405(g)Y-he scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal erktitl’v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing § 405(g)$ubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&aimigathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotiagdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (enal quotation marks omittedin determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviderRelibins v. Soc.
Sec.Admin, 466 F.3d 880, 882 (9th Cir. 2006) (quotiHgmmock v. Bower879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9t&ir.

1992).1f the evidence in the record “is susceptible to more than one rational
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interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9h Cir. 2012);see alsarhomas v. Barnhar278 F.3d 947, 954 {<Cir.
2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decisiongtihonclusion must be upheldMloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless.’'Molina, 674 F.3d at 111%An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an errohamful generally falls upon the party
appealing the ALJ's decisioBhinseki v. Sanders56 U.S. 396, 4690 (2009).
V. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized herBlaintiff was42 years oldat thealleged dat®f
onset. AR24, 213 She hasa high schookducatiorand is able to communicate in
English AR 24, 57 Plaintiff has past work asaashier, sales clerk, teacher’s aide
and housekeepehR 23.

V. TheALJ’s Findings

The ALJ determined th&tlaintiff wasnot under a disability within the
meaning of the Act fromdune4, 2012 through the date of the ALJ’s decisi®xR
14, 25.
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At step one the ALJ found thallaintiff had not engaged in substantial
gainful activity sincelune 4, 201Zciting 20 C.F.R88 404.157%t seq). AR 16

At step two, the ALJ foundPlaintiff had the following severe impairments:
lumbar spine spondylolisthegisiting 20 C.F.R. 88 40152({c)). AR 16.

At stepthree, the ALJ found thallaintiff did not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20 C.F.8404, Subpt. P, App. 1. AR’.

At stepfour, the ALJ foundPlaintiff had the residual functional capacity to
performlight work, except she can occasionally balance, stoop, kneel, crouch; s
cannot climb ladders, ropes, scaffolds, ramps, stairs; she cannot crawl; and sh
must avoid concentrated exposure to vibrations and hazards..AR 18

The ALJ found thaPlaintiff is able to perfornher past relevant works a
teacher’s aide, housekeeper, cashier Il, and sales AlRIR3.

At stepfive, the ALJ found, in light of her age, education, wakperience,
and residual functional capacity, there agelitionaljobs that exist in significant
numbers in the national economy tRéintiff can perform. AR4-25. These
includeproductions assembler, hand packatgst food worker, assembler, bench
assembler, and circuit board assembter
\\

\\
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VI. Issues for Review

Plaintiff argues that the Commissioner’s decision is not free of legal error|
and not supported by substantial evide&sgeecifically,she argues the ALJ erred
because(1) Dr. Burkett's opiniorsubmitted for the first time on appeal
undermines the ALJ’s decision; (@) ALJ erred in considering the Listings at
step three; (Bthe ALJimproperly discredite®laintiff’'s subjective complaint
testimony;and(4) the ALJimproperlyevaluatedhe medicalopinionevidence

VII. Discussion
A. Additional Evidence Submitted to the Appeals Council

Following the ALJ’s determination finding Plaintiff ineligible fdrsability
benefitsPlaintiff filed a request for review arsdibmitted for the first time, a
medical opinion by Dr. Rox C. Burkéin conjunction with her request for review
of the ALJ’s decisionAR 1-5. Plaintiff assertshat the Appeal€ouncil erred by
improperly assessing the additional medical opinion ecielémat related back to
the disability time period considered by the ALJ. ECF No. 12@G{The
Commissioner argues the Appeals Council did not err because it did indeed

consider the new medical opinion evidertE€EF No. 17at 2021.

It seems counsel for the plaintiffs has begun to make a habit of waiting untiibal o file
opinions from Dr. Burkett that relate to the relevant period as an attempt to umelgrenALX’
decisiongather than properly presenting relevant medwalence to the ALBSee Bruton v.

Massanarj 268 F.3d 824, 827 (9th Cir. 2001)(there must be good cause for late submissions).
The Court admonishes counsel to file relevant medical records prior to hearimgs WLJ.
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As noted above, the Appeals @i denied Plaintiff's request for review on
March 10, 2017. AR b. In denying Plaintiff's request for review, the Appeals
Council stated

[W]e considered the reasons you disagree with the decision and the

additional evidence listeoh the enclosed Oder of Appeals Council.

We considered whether the Administrative Law Judge’s action,

findings, or conclusion is contrary to the weight of the evidence

currently of record. We found that this information does not provide a

basis for changing the Administrative Law Judge’s decision.
AR 2.

While the Court may review the final decisions of the Commissioner of
Social Security, 42 U.S.C. § 405(g), the Court does “not have jurisdiction to
review a decision of the Appeals Council denying a request for review of an AL
decision, because the Appeals Council decision is dinahagency action.”
Brewes v. Comm’r of Soc. Sec. Adroid? F.3d 1157, 1161 (9th Cir. 2012)
However, the Court reviews the administrative record, which “includes eaden
submitted to and considered by the Appeals Courdildt 1162. “If new and
material evidence is submitted, the Appeals Council shall consider the addition
evidence only where it relates to the period on or before the date of the
administrative law judge hearing decision.” 20 C.F.R. § 404.970(b). Such
evidence, when considered by the Appeals Council, “becomes part of the

administrative record.Brewes 682 F.3d at 1163. New evidence considered by tk

Appeals Council can negatively impact the ALJ'sid®n if, taking the new
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evidence into account, the ALJ’s decision denying disability benefits is no longs
supported by substantial evidence in the recdee. idat 1164.

Plaintiff contends that the Appeals Council did not really consider the nev
opinion evidence as there is no discussion of what Dr. Burkett opined and the
potential impact ofhis opinion. ECF No. 12 at &r. Burkett opinedhat Plaintiff
Is close to meeting Listings 1.02 or 1.04, that the side effectsioti®’s
medications negatively affect her ability to work; and that Plaintiff has significar
limitations in all postural actions due to her back impairment. ARZI1Dr.
Burkett concludes that Plaintiff is unable to work. AR RMintiff argueghat this
opinionwould compel disability if fully credited and the Appeal’s Council
improperly determined that this evidence would not provide a basis for changin
the ALJ’s decision. ECF No. 12 at 6.

This new evidence submitted by the Plaintiff on a@ppetentiallyaffects
theremaining evidence of record, including the other medical opinion evidence
Plaintiff's subject complaint testimony, and the limiting effects of Plaistiff’
impairment.SeeBrewes 682 F.3d al164 (rew evidence considered by the
Appeals Council can negatively impact the ALJ’s decision if, taking the new
evidence into account, the ALJ’s decision denying disability benefits is no longs
supported by substantial evidence in the recdiois newmedical opinion

evidence admitted into the record without any discussion by the ApjEalsicil
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undermines the ALJ’s determination regarding Plaintiff's postural limitations.
Thus, it is error for Dr. Burkett’s opinion to not receive considerat[i.
reviewing court cannot considerdiror harmless unless it can confidently
conclude that no reasonable ALJ, when fully crediting the testimony, could hayv,
reached a different disability determinatio8tout v. Comm’r, Soc. Sec. Admin
454 F.3d 1050, 1056 (9th Cir. 2006)owever, the etent of the effect of Dr.
Burkett's opinion is not immediately clear, especially given the ALJ’s footnote
statements that even with additional postural limitations and a sedentary residy
functional capacity Plaintiff would be able to perform several of the jobs identifi
in the ALJ’s decision. AR 23, 25. Further administrative proceedings are
necessary

As this new evidence can negatively impact the ALJ’s decision and has r
been properly considered, remand to the ALJ for further considerationridan
to allow the Commissioner to reconsider its decision in light of Plaintiff's
additional medical opinion evidence. On remand, the ALJ must account for Dr.
Burkett's report as part of the fixsdep sequential process.

As the Court finds that remandrfadditional findings is appropriate, the
Court need not address Plaintiff's additioatdgations of errofTaylor v. Comm’r
of Soc.Sec. Admin.659 F.3d 1228, 1235 (9th Cir. 20)(IRemandfor further

proceedings is appropriate where thereoatstanding issues that mis resolved
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before a disability determination can be made, and it is not cleatlienacord
that the ALJ would be required to find the claimant disabled if aktndence
were properly evaluated.”). Furth@&laintiff's request for anmmediate award of

benefits is denied as further proceedings are necessadeyetop the recorcbee

ECF No. 12
Upon remandthe ALJ willissue a newdecision that is consistent with the
applicable law set forth in this Order. TA&J will, if necessary, further develop

the record, reevaluate the medical opinion evideolo&jin supplemental evidence
from a vocationaéxpert, and r@valuate the claimant’s credibilitfhe ALJ shall
recalculate the residual functional capacity, considering all impairments, and th
evaluate, based on this updated residual functional capacity, Plaintiff's ability tg
perform past relevant work, as well as work available in the national economy.
VIIl. Conclusion

Having reviewed the record and the ALJ’s findintpg Court finds the
ALJ’s decision isnotsupported by substantial evidence andtaindegal error.
Accordingly,IT IS ORDERED:

1. Plaintiff’'s Motion for Summary JudgmerECF No. 12, is GRANTED
in part.

2. Defendant’s Motion for Summary JudgmeiGF No. 17, is DENIED.
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3. The District Court Executive is directed to enter judgment in favor of

Plaintiff and against Defendant

4. This matter IREMANDED to the Commissioner for further proceedings

consistent with this Order.
IT IS SO ORDERED. The District Court Executive is directed to enter this Ordg
forward copies to counsel agtbse the file

DATED this 30th day ofJuly, 2018

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge

ORDER GRANTING PLAINTIFF’'S MOTION FOR SUMMARY
JUDGMENT IN PART AND REMANDING FOR FURTHER
PROCEEDINGS ~ 13

\"4




