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UNITED STATES DISTRICT COURT "™ Mevor e
EASTERN DISTRICT OF WASHINGTON
ANAT., No. 1:17-cv-03095MKD
Plaintiff,
ORDERDENYING PLAINTIFF'S
VS. MOTION FORSUMMARY
JUDGMENTAND GRANTING
COMMISSIONER OF SOML DEFENDANT'SMOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.
ECF Na. 17, 18
BEFORE THE COURTarethe partiestcrossmotions forsummary
judgment. ECMNos.17, 18 The parties consented to proceed before a magistrate

judge. ECF No7. The Court, having reviewed the administrative record and
parties’ briefing, is fully informedFor the reasons discussed below,Glo@irt
denies Plaintiff's Motion, ECF No.17,andgrantsDefendant’s Mbtion, ECF No.

18.
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JURISDICTION
The Court has jurisdiction over this case pursuant to 42 U.SL833c)(3)
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s decision will be disturbed “only if it is not suppo
by substantiaévidence or is based on legal erroHill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevant evidence that
reasonable mind might accept as adequate to support a conclusioat”™. 159
(quotation and citation omitted). Stated differently, substantial evidence eqt
“more than a mere scintilla[,] but less than a preponderande(tjuotation and
citation omitted). In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than searc
for supporting evidence in isolatiohd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanar53 F.3d 1152,
1156 (9th Cir2001). If the evidence in the record “is susceptible to more thg
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the recéfdlina v. Astrue,674

F.3d 1104, 1111 (9th Cir. 2012). Further, a district court “may not reverse a
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ALJ’s decision on account of an error that is harmlegs.” An error is harmless
“where it is inconsequential to the [ALJ’s] ultimate nondisability determindtio
Id. at 1115 (quotation and citation omitted). The party appealing the ALJ’s
decision generally bears the burden of establishing that it was haBhedeki v.
Sanders556 U.S. 396, 4620 (2009).
THREE-STEP EVALUATION PROCESS FOR CHILDHOOQOD DISABILITY
To qualify for Title XVI supplement security incorbenefits, a child unde
the age of eighteen must have “a medically determinable physical or mental
impairment, which results in marked and severe functional limitations, and v
can be expected to result in death or which has lasted or can be expésetbis
a continuous period of not less than 12 months.” 42 U.S.C. § 1382c(a)(3)(d

The regulations provide a thrsgep process to determine whether a claimant

n.

-

hich
D

)().

satisfies the above criteria. 20 C.F.R. § 416.924(a). First, the ALJ must determine

whether the child is engaged in substantial gainful activity. 20 C.F.R. 8
416.924(b). Second, the ALJ considers whether the child has a “medically
determinable impairment that is severe,” which is defined as an impdithad
causes “more than minimal functional limitations.” 20 C.F.R. § 416.924(c).

Finally, if the ALJ finds a severe impairment, the ALJ must then consider wh
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the impairment “medically equals” or “functionally equals” a disability listed i
“Listing of Impairments.” 20 C.F.R. £16.924(c)(d).

If the ALJ finds that the child’s impairment or combination of impairme
does not meet or medically equal a listing, the ALJ must determine whether
impairment or combination of impairments functionally equals a listing. 20 (
§ 416.926a(a}. The ALJ's functional equivalence assessment requires the A
evaluate the child’s functioning in six “domains.” These six domains, which
designed “to capture all of what a child can or cannot do,” are as follows:

(1) Acquiring and usingnformation:

(2) Attending and completing tasks;

(3) Interacting and relating with others;

(4) Moving about and manipulating objects;

(5) Caring for self; and

(6) Health and physical webeing.

20 C.F.R. 8 416.926a(b)(1Xfy1). A child’s impairment will be deemed to

functionally equal a listed impairment if the child’s condition results in a “ma

L All references to 20 C.F.R.416.926a in this decision refer to the version of
regulation effective October 7, 2016, to March 26, 2017, which was the vers
effect at the time of the ALJ’s decision. Revisions to Rules Regarding the

Evaluation of Medical Evidence, 82 Fed. Reg. 5844 Jan. 18, 2007
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limitations in two domains, or an “extreme” limitation in one domain. 20 C.F|

8§416.926a(a). An impairment is a “marked limitation” if it “interferes seriously

R.

with [a person’s] ability to independently initiate, sustain, or complete activities.

20 C.F.R. § 416.926a(e)(2)(i). By contrast, an “extreme limitation” is define(

] as a

limitation that “interferes very seriously with [a person’s] ability to indepengentl

initiate, sustain, or complete activities.” 20FMR. § 416.926a(e)(3)(i).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” wit

the meaning of the Social Security Act. First, the claimant must lableimo

NiN

engage in any substantial gainful activity by reason of any medically determjnable

physical or mental impairment which can be expected to result in death or w
has lasted or can be expected to last for a continuous period of not less tha

months.” 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment

hich

N twelve

ust be

“of such severity that he is not only unable to do his previous work],] but cannot,

considering his age, education, and work experience, engage in any other kind of

substanal gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-Btep sequential analysis to
determine whether a claimant satisfies the above crit8ea20 C.F.R. §

416.920(a)(4)(N(v). At step one, the Commissioner considers the claimant’s
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activity. 20 C.F.R. §416.920(a)(4)(i). If the claimant is engaged in “substantial

gainful activity,” the Commissioner must find that the claimant is not disabled. 20

C.F.R. 8416.920(b).
If the claimant is not engag@d substantial gainfulaivity, the analysis
proceeds to step two. At this step, the Commissioner considers the severity

claimant’'s impairment. 20 C.F.R. 8 416.920(a)(4)(ii). If the claimant suffers

“any impairmenir combination of impairments which significantly limits [his pr

her] physical or mental ability to do basic work activities,” the analysis pdscie

of the

from

step three. 20 C.F.R. § 416.920(c). If the claimant’s impairment does not spatisfy

this severity thrdsld, however, the Commissioner must find that the claimant is

not disabled. 20 C.F.R. § 416.920(c).

At step three, the Commissioner compares the claimant’'s impairment to

severe impairments recognized by the Commissioner to be so severe as to preclude

aperson from engaging in substantial gainful activity. 20 C.F.R. 8

416.920(a)(4)(iii). If the impairment is as severe or more severe than one of

the

enumerated impairments, the Commissioner must find the claimant disabled and

award benefits. 20 C.F.R.48.6.920(d).

If the severity of the claimant’s impairment does not meet or exceed th

e

severity of the enumerated impairments, the Commissioner must pauses$o gsse

the claimant’s “residual functional capacity.” Residual functional capacity (R

ORDER- 6
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definedgenerally as the claimant’s ability to perform physical and mental wo
activities on a sustained basis despite his or her limitations, 20 C.F.R. §
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissier considers whether, in view of the claima
RFC, the claimant is capable of performing work that he or she has perform
the past (past relevant work). 20 C.F.R. 8§ 416.920(a)(4)(iv). If the claimant
capable of performing past relevant worle thommissioner must find that the
claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant is incapabils
performing such work, the analysis proceeds to step five.

At step five, the Commissioner considers whether, in view of the claim
RFC, the claimant is capable of performing other work in the national econo
20 C.F.R. 8 416.920(a)(4)(v). In making this determination, the Commissiof
must also consider vocational factors such as the claimant’'s age, education
past work experience20 C.F.R. § 416.920(a)(4)(v)f the claimant is capable o

adjusting to other work, the Commissioner must find that the claimant is not

nt's

ed in

S

Y7
o
-

ant’s

my.

er

and

disabled. 20 C.F.R. § 416.920(g)(1). If the claimant is not capable of adjusting to

other work, analysis concludesth a finding that the claimant is disabled and is

therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of proof at steps one through four aboye.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

ORDER- 7
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step five, the burden shifts to the Commissioner to establish that (1) the ¢les
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20 C.F.R. 8§ 41H®&§2); Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).
PROCEDURAL HISTORY AND ALJ'S FINDINGS

On September 12, 2008, an application for supplemental security inco
under Title XVI of the Social Security Act was protectively filed on Plaintiff's
behalf, allging an onset date of September 1, 2008. Tr-3129Plaintiff was 12
years old on her alleged onset date and attained the ageoflJA8uary®8, 2014,
while her application was pending. Tr. 529. The applications were denied
initially, Tr. 70-72, andupon reconsideration, Tr. 7&2. Plaintiff appeared at a
hearing before an administrative law judge (ALJ) on April 20, 2011. TF6732

On July 14, 2011, the ALJ issued a decision finding that Plaintiff was n
disabled. Tr. 1@22. The Appeals Council denied review. T46.1Plaintiff
sought relief in District Court, and based on Defendant’s motion, the Court

remanded the case for further proceedipgssuant to sentence six of 42 U.S.(

2 The reason for remand was that the transcription of the record contained n|
inaudible portions and the Commissioner asserted that the transcribed secti

were not faithful to the hearing as it was held. Tr. 634.
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405(g). Tr. 63435. Plaintiff appeared at a second hearing on March 24, 201
42559. On April 25, 2014, the ALJ issued a second decision finding that PI
was not disabled. Td400-19. On August 3, 2015, the District Court remandec
case for further administrative proceedings. Tr.-886 Plantiff appeared at a
third hearing on June 7, 2016. Tr. 554 OnMarch 2, 2017the ALJ issued a
third decision finding that Plaintiff was not disabled. Ti383.

As to childhood SSI claim, the ALJ noted that Plaintiff was in the
“Adolescents” aggroup on the date of her application and attained age 18 o
January 28, 201%.Tr. 529. At step one, the ALJ found Plaintiffdhaot engaged
in substantial gainful activity since the date Plaintiff's application was filed.
At step two, the ALJ foad that before attaining age 18, Plaintiff had the follov
severe impairments: Heno&cthonlein purpura and/or idiopathic

thrombocytopenic purpureseizure disorder, affective disorder, anxiety disord

3 Under SSA regulations, “[a]n individual attains a given age on the first mon
of the day preceding the anniversary of his birth corresponding to suth2dge.
C.F.R. 8416.120(c)(4).

4 HenochSchonlein purpura and idiopathic thrombocytopenic purpuraraneine
diseases that cause inflammation of the smaller blood vessels, characteristi

causing a rash and joint inflammation. Tr-4R
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and substance use disordé&t. At step three, the ALJ found that before attaini
age 18, Plaintiff did not have an impairment or combinatiampgirments that
met or medically equaled the severity of a listed impairment. Tr. 530. The /
then determined that before attaining age 18, Plaintiff did not have an impai
or combination of impairments that functionally equaled the severity of the
listings. Tr. 532. As a result, the ALJ concluded that Plaintiff was not disab
prior to attaining age 18 and continued on to the five step sequential evalua;
Plaintiff's application for adult SSI benefits. Tr. 544.

At step one, the ALJ found Plaintiff had not engaged in substantial gai

activity since the date the application was filed. Tr. 529. At step two, the AL

found Plaintiff had not developed any new impairments since attaining age
that Plaintiff continued to have the following severe impairments: purpura, s

disorder, affective disorder, anxiety disorder, and substance use disorder. T

ng

ALJ

'ment

ed

rion of

nful

J

|8 and

pizure

1. 544,

At step thee, the ALJ found Plaintiff did not have an impairment or combination

of impairments that met or medically equaled the severity of a listed impairn
Tr. 530. The ALJ then concluded that Plaintiff has the RFC to perform work
the following limitatons:

[S]ince attaining age 18she]has had the residual functional capacity to
and carry ten pounds occasionally and less than ten pounds frequentl,
can stand and/or walk for fifteeminute intervals, for a total of two hours
per eighthour workday. She can sit for twmur intervals, for a total of

eight hours per eigktiour workday. She cannot climb ladders, rope, or
scaffolding. She can occasionally kneel, crawl, or climb ramps and stz
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She cannot drive, work at heights, or operate heavy machinery. She (
understand, remember, and carry out tasks generally associated with
occupations with a specific vocational preparation (SVP) of two or lesg
can have occasional superficial interaction with the general public.

Tr. 544.

At step four, the ALJ found Plaintiff has no past relevant work. Tr. 545
step five, the ALJ found that considering Plaintiff’'s age, education, work
experience, and RFC, there are jobs that exist in significant numbers in the
economy that Plaintiff can perform, such as assembler, document preparer,
stuffer. Tr. 54546. The ALJ concluded Plaintiff had not been under a disabi
as defined in the Social Security Act, since January 28, 2014, the date she §
age 18, through the datéthe decision. Tr. 546. Exceptions were not filed an
the Appeals Council did not otherwise assume jurisdiction, so the ALJ's Mat
2017 decision became the Commissioner’s final decision for purposes of jug
review. 20 C.F.R. § 416.1484.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den

her child and adult supplemental security income benefits under Title XVI of

Social Security Act. ECF No. 17. Plaintiff raises the following issues for this

Court’s review
1. Whether the ALJ properly evaluated Plaintiff's symptom claims;

2. Whether the ALJ properly evaluated the medical opinion evidence;
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3. Whether the ALJ properly evaluated the lay testimony;
4. Whether the ALJ properly assessed the functional equivalence don
and
5. Whether the ALJ properly assessed whether Plaintiff's impairmentg
or medically equaled a listed impairment.
ECF No. 17 at 6.
DISCUSSION
A. Plaintiff's Symptom Claims
Plaintiff faults the ALJ for failing to rely on reasons that were clear and
convincing in discrediting her symptom claims. ECF No. 17 a@&9.5An ALJ
engages in a twetep analysis to determine whether a claimant’s testimony
regarding subjective pain or symptorasredible. “First, the ALJ must determi
whether there is objective medical evidence of an underlying impairment wh
could reasonably be expected to produce the pain or other symptoms allegs
Molina, 674 F.3d at 1112 (internal quotation marks omitted). “The claimant
required to show thadterimpairment could reasonably be expected to cause t
severity of the symptorshe has allegedhe need only show that it could
reasonably have caused sodegree of the symptomXYasquez v. Astrué,72

F.3d 586, 591(9th Cir. 2009) (internal quotation marks omitted).
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Second, “[i]f the claimant meets the first test and there is no evidence

malingering, the ALJ can only reject the claimant’s testimanyut the severity of

the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (quoting

Lingenfelter v. Astrues04 F.3d 1028, 1036 (9th Cir. 2007)). “Generalihigd ar

insufficient; rather, the ALJ must identify what testimony is not credible drad v

evidence undermines the claimant’'s complaintd.”(quotingLester v. Chater§1
F.3d 821, 834 (9th Cir. 1995)Jhomas v. Barnhar278 F.3d 947, 958 (9th Cir.
2002) (“[T]he ALJ must make a credibility determination with findings sigfitty,
specific to permit the court to conclude that the ALJ did not arbitrarily discre
claimant’s testimony.”). “The clear and convincing [evidence] standard is th
demanling required in Social Security cases$sarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r of Soc. Sec. Admi278 F.3d 92(

924 (9th Cir. 2002)).

of

he

[1°)

it

£ most

Factors to be considered in evaluating the intensity, persistence, anaglimiti

effects of an individual’'s symptoms include: (1) daily activities; (2) the locatig

duration, frequency, and intensity of pain or other symptoms; (3) factors that

precipitate and aggravate the symptoms; (4) the type, dosage, effectivenesy
side efects of any medication an individual takes or has taken to alleviate p3

other symptoms; (5) treatment, other than medication, an individual receives
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received for relief of pain or other symptoms; (6) any measures other than

treatment an individual uses or has used to relieve pain or other symptoms;
any other factors concerning an individual’s functional limitations and restric
due to pain or other symptoms. FB5$6:3p, 2016 WL 1119029, at *7The ALJ is

instructed to “consider adif the evidence in an individual's record,” “to determ
how symptoms limit ability to perform worlelated activities.”ld. at *2.

The ALJ concluded thdhat Plaintiff’'s medically determinable impairme
could reasonably be expected to cause Pldmaffeged symptoms, but that
Plaintiff's testimony about the intensity, persistence, and limiting effedtsrof

symptoms wer@ot entirely consistent with the evidence in the record. Tr. 53

1. Record of Improvement with Treatment

The ALJ found Plaintiff’'s symptom complaints were inconsistent of her

record of improvement with treatment. Tr3535. The effectiveness of
medication and treatment is a relevant factor in determining the severity of &
claimant’'s sympims. 20 C.F.R. § 416.929(c)(3eeWarre v. Comm’r of Soc.
Sec. Admin.439 F.3d 1001, 1006 (9th Cir. 2006) (conditions effectively cont
with medication are not disabling for purposes of determining eligibility for

benefits) (internal citations omittedyee alsorommasettv. Asrue, 533 F.3dL035
1040(9th Cir. 2008)a favorable response to treatment can undermine a clai

complaints of debilitating pain or other severe limitations).
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a. Purpura
The ALJ found that Plaintiff's purpura symptoms were weelhtrolled with
treatmen Tr. 53334. Plaintiff reported that her purpura developed around
November 2007. Tr. 305. However, the record shows Plaintiff's purpura
symptoms largely improved with treatmer@eeTr. 325 (December 26, 2006:
Plaintiff's leg lesions cleared up wigitechisone and returned but with lesser
intensity); Tr. 329 (January 8, 2007: rash on legs is mostly gone and few legions

seen);Tr. 333 (February 5, 2007: lesions have gone awlay338 (November 7,

N

2007: Plaintiff's leg pain and edema had resolvedrasld was staying away); T
342 (October 24, 2008: legs ntender to palpation and no observable ragh);
344 (December 2, 2008: leg examination benign); Tr. 379 (December 7, 2010: rash
treated with prednisone); Tr. 1158 (December 3, 2015: prednisone prescribéed to
treat painful bumps on Plaintiff's leg and back); Tr. 1159 (December 23, 2015:
Plaintiff did not complain of purpura flare during follewp visit). The ALJ
reasonably concluded that this record showed Plaintiff's purpura responded|well to
treatment. Tr. 5334.

Plaintiff asserts that the ALJ erred in failing to idengfyidence of
additional purpura flares that Plaintiff argues supports Plaintiff's testimony. ECF
No. 17 at 16seeTr. 356 (March 6, 2009: Plaintiff reported leg pain over the grior

four to five days); Tr. 379 (December 7, 2010: rash observetteated with

ORDER- 15
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prednisone). Plaintiff also asserts ttieevidence of blood in Plaintiff’'s urine
and stool is evidence of purpura flaredging Dr. Browder's2011testimony that
purpura can cause some bleeding in the bowel or kidney. ECF No. 1satl6
Tr. 44. While the record supports the existence of these symptammsagdical
sourcendicatedthat these symptoms were caused by pur@madPlaintiff's
treatment notes do not characterize these symptoms as purpura fhaekr.
325, 327, 332, 334, 494, 503, 984, 1106, 1134. Indeed, Plaintiff testified in
that her attorney was “the first person that ever told [her]” that hpupacould
cause gastrointestinal symptoms. Tr. 588. Plaintiff also testified in 2014 tha
gastrointestinal care was intended to evaluate her for “what [her] mom has;’
than purpura symptoms. Tr. 5&eTr. 1134 (Plaintiff's mother has ulcdive
colitis). Accordingly, the ALJ did not err in failing to identify this evidence as
evidence of ongoing purpuraffés. The Court may not reverse the ALJ’s decig
based on Plaintiff's disagreement with the ALJ’s interpretation of the reGwme.
Tommasetfi533 F.3cat 1038 (“[W]hen the evidence is susceptible to more th

one rational interpretation” the court will not reverse the ALJ’s decisiOngrall,

®> Additionally, the record indicates Plaintdfsohas a history of kidney stonaad

ulcerative colitisassociated with these symptan®&eeg e.g.,Tr. 1075, 1106, 1109.
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the ALJ’s finding that Plaintiff's purpura symptoms improved with treatment |s a
rationalinterpretation of the evidence and supported by substantial evidence.
b. Seizures

The ALJ also found that Plaintiff's seizures showed a record of positiv

D

responses to treatment. Tr. 534. Plaintiff testified during the 2016 hearing that her
seizure medication did not help her and that she experienced four to five sejzures
per month. Tr. 568, 573. However, the ALJ ndteithe medical record

established that Plaintiff's seizures wemere controlled than Plaintiff allegedrr.

D
o

534;seeTr. 1075 (May 31, 2013 emergency department notes indicate miss
seizure medications was a contributing factor to Plaintiff's seizures); Tr. 478
(Plaintiff was noted on June 18, 2013 to not be compliahtver seizure

medications)Tr. 469 (Plaintiff reported on July 24, 2013 that she had six seizures
in June 2013); Tr. 4335 (Plaintiff testified on March 24, 2014 that her seizures
were controlled with a new medication she had just started takin@71Ir.
(Plaintiff reported on October 27, 2014 that she had only experienced two seizures
since her last visit in April 2014: one in August 2014 and one in September 2014);
Tr. 970 (Plaintiff reported on February 25, 2015 that she had experienced no
seizuressince the previoustyeported seizure in September 2014); Tr. 1040
(Plaintiff reported during an August 14, 2015 emergency room visit that she |had

not had a seizure in “a long time”); Tr. 968 (Plaintiff reported on September B,

ORDER- 17
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2015 that she selfiscontirued her seizure medication around +didy 2015 and
that her most recent seizure was the previetegiprted one in September 2014
Tr. 989 (Plaintiff reported on December 2, 2015 that she experienced seizur
to two times per month, which was down from her prior report that she
experienced seizures two to three times per month); Tr. 967 (December 3, 3
chart note indicates Plaintiff's date of last seizure was unknown but possibly
2015); Tr. 1024 (Plaintiff visited the emergency roomJanuaryl5, 2016 for a
seizure)Tr. 1003 (Plaintiff reported on January 19, 2016 that she used to
experience one to two seizures per month but now they were less frequent)
Plaintiff also conceded at the 2016 hearing that she experiences increased
whenshe is not compliant with medication. Tr. 55Bhe ALJ reasonably
concluded that this record showed Plaintiff's seizures showed improvement
she was compliant witmedication andthat the record wagsconsistent with her

allegations that she expanmed four to five seizures per month. Tr. 534.

Plaintiff offers evidence that Plaintiff asserts supports Plaintiff's report$

ECF No. 17 all6-17. Specifically, Plaintiff identifies evidence of additional

seizures and jerking motiofisSe€eTr. 473 (Plaintiff reported jerking motions fi\

® Plaintiff argues that the ALJ “fail[ed] to differentiate” between jerking and

convulsive seizures. ECF No. 17 at 17. However, it is not clear from the re
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times per day); Tr. 971 (Plaintiff reported jerking motions occurred four days
week); Tr. 971 (Plaintiff reported two seizures in February 2014 and two sei
in March 2014):Tr. 948 (Plaintiff reported to conkative examiner Dr. Chau tha
she experienced four seizures in January 2@i&)se€elr. 571 (Plaintiff testified
in June 2016 that she sees her family doctor after she experssaesre for a
checkup); Tr. 11655 (family doctor notes in January afebruary 2016 do not
report seizurgs The Court may not reverse the ALJ’s decision based on
Plaintiff's disagreement with the ALJ’s interpretation of the rec@de
Tommasetfi533 F.3d al038 (“[W]hen the evidence is susceptible to more th
one rational interpretation” the court will not reverse the ALJ’s decisidhg
evidence Plaintiff identifies is consistent with the ALJ’s finding of improveme
with treatment. For example, the additional seizures Plaintiff reported in Fel
and March 2014 are consistent with evidence that Plaintiff's seizures improy
with new medication that she started taking at the end of March Z/eh

considering the evidence Plaintiff identifies, the ALJ’s interpretation of the

that Plaintiff's jerking motions are seizures, as Plaintiff asserts. Dr. Sloop’s
treatment notes consistently document Plaintiff's jerking movements as a
phenomenon that occurs before she has a seizure and do not describe then

seizures.Seelr. 469, 968.
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evidence i reasonablénterpretation of the evidencdhe ALJ’s conclusion is
supported by substantial evidence.

Additionally, Plaintiff notes that #nCourtpreviously heldhat the ALJ’s
2014 determination that Plaintiéf'seizures were “intermittent and wetintrolled’
was not consistent witthe evidence of record at the timkthe ALJ’s April 25,
2014 decision ECF No. 17 at 1GseeTr. 69293. Plaintiff asserts, withouegal

citationor argumentthat the law oftte case doctringrohibited the ALJ from

revisiting this finding on remand. ECF No. 17 at 16. “The law of the case dpctrine

generally prohibits a court from considering an issue that has already been gecided

by that same court or a higher court in thesaase.”Stacy v. Colvin852 F.3d

563, 567 (9th Cir. 2006) (citingall v. City of Los Angele$97 F.3d 1059, 1067

(9th Cir. 2012)). However, the doctrine “should not be applied when the evidence

on remand is substantially differéntid. Here,the recordn remandtontained
new evidence of Plaintiff's improvement in her seizure symptoms during the
period following the ALJ’s prior decision and this Court’s prior order. Tr-Bb6
10081125,112676. Specifically, the ALJ considered evidencenwddical
treatment notes wheRaintiff reporedexperiencing few or no seizurescluding
an approximately yedong periodin which Plaintiff reported experiencing no

seizures. Tr. 534&eeTr. 571, 96771, 1003, 1024, 1040075,116265. Because

this evidence is substantially different than the record prior to remand, the law of
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the case doctrine does not applhe Court finds that based on the current reg
for reasons identifiedupra the ALJ’s finding is supported by substantial
evidence.
c. Mental Health

The ALJ found Plaintiff'sanxietyshowed a record of improvement with
treatment. Tr. 535Despite Plaintiff's testimony that her mental health
medications were not helpful, Tr. 568, the ALJ noted that Plaintifionsistently
refilled her anxiety prescriptiorduring the relevant period, including dates afts
herhearingtestimony SeeTr. 50119, 11291176. After reengaging in
counseling in 2016, Plaintiff reported an improvement in her anxiety sympto
Tr. 1003. The ALJ reasonably concluded that this record indicated Plaintiff’s
anxiety showed a positive response to treatment. Tr. 535. Plaintiff offers e\
of Plaintiff's mental health symptom complaints as evidence that Plaintiff's

condition was not weltontrolled. ECF Nol17 at 1718; seeTr. 460 (Plaintiff

reported feeling depressed and worthless); Tr. 461 (Plaintiff reported suicide

attempt in December 2013); Tr. 470 (Plaintiff reported increased anxiety an(
depression) Howevereven considering the evidence Plaintféntifies, the
ALJ’s conclusion is supported by substantial eviderggee Tommaset®33 F.3d
at1038 (“[W]hen the evidence is susceptible to more than one rational

interpretation” the court will not reverse the ALJ’s decisionfie ALJ’s
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interpretatiorof the evidence was reasonable, so the Court defers to the ALJ
finding.

Overall, the ALJ’s finding that Plaintiff's symptom complaints were
inconsistent with her record of symptom improvement with treatment is supy
by substantial evidence.

2. Lackof Supporting Medical Evidence

The ALJ found Plaintiff’'s symptom complaints were inconsistent with t
medical evidence in the record. Tr. 533. An ALJ may not discredit a
claimant’'s symptom testimony and deny benefits solely because the degree
symptoms alleged is not supported by objective medical evidétaéns v.
Massanarj 261 F.3d 853, 857 (9th Cir. 200Bunnell v. Sullivan947 F.2d 341,
346-47 (9th Cir. 1991)Fair v. Bowen885 F.2cb697,601(9th Cir. 1989)
However, the medicaM&ence is a relevant factor in determining the severity
claimant’simpairmentsand its disabling effectsRollins 261 F.3d at 857; 20
C.F.R. 8416.929(c)(2). Minimal objective evidence is a factor which may be
relied upon in discrediting a claimant’s testimony, although it may not be the
factor. See Burclv. Barnhart 400 F.3d76,680(9th Cir. 2005)

a. Purpura
The ALJ found that the medical evidence did not support the level of g

Plaintiff alleged from purpura symptoms. Tr. 538 Plaintiff testified in 2014
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that her leg pain from purpura was so severe that she was unable andatiat

her mother would have to help her into thewsér. Tr. 44242, In 2016, Plaintiff

testified that she suffered severe leg pain three times per week and was uni

walk for more than 20 minutes. Tr. 587. Howeverdscussedupra the ALJ
found Plaintiff's purpura improved wittieatment. Tr533-34; seeTr. 325, 329,
333, 338, 342, 344, 379, 1158, 1158dditionally, the ALJnoted that physical
examinations and observations did not corrobdpémtiff’s allegations Tr. 533
34;seeTr. 338 (November 7, 2007: full range of motion in lowgtremities); Tr.
340 (July 14, 2008: normal bilateral leg range of motion); Tr. 344 (Decembe
2008: leg examination benignlr. 306-07 (December 6, 2008: physical
examination showed normal gait, normal range of motion, and normal stren(
Tr. 373 (September 2, 2010: full motion in legs); 1123 (August 19, 2011
normal joint range of motion); Tr. 1109 (November 1, 2011: normal joint ran
motion); Tr. 1087 (January 13, 2013: full range of motion and strength in
extremities); Tr. 1077 (May 31, 2013: full strength in extremiti€s)476 (July
24, 2013: full range of motion in bilateral legs and normal strength, bulk, ton
gait); Tr. 1063 (November 29, 2013: extremities all appear grossly normal w
appreciated pain with palpatiof). 1053 (September 4, 2014: full, normal ran
of motion in extremities)Tr. 1041 (August 14, 2015: extremities all appear

grossly normal with no appreciated pain with palpatidn)949 (February 9,
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2016: standing with unremarkable posture, full knee extension, negative strg
leg test to 80 degrees, internal rotation of hips unremarkable, no palpable sj
the paraspinal muscles, strength 4+/5 across all joints, and Plaintiff ambulat

without assistive devices)r. 1013 (April 25, 2016: extremitieppear grossly

aight
pasm of

ed

normal with no appreciated pain with palpation, range of motion shows no acute

changes and intact in all extremities); Tr. 1027 (January 15, 2016: extremitig
appear grossly normal with no appeged pain with palpation).

Plaintiff offers evidence in the recoaf one instance of leg pain and

s all

instances of blood in Plaintiff's stool and urine to support Plaintiff's argumer‘Jt that

the ALJ’s conclusion is not supported by substantial evideBCG# No. 17 all5
16. Plaintiff's argument again relies on evidenceswiptons that, adiscussed
supra themedicalevidence does natdicateare caused by Plaintiff's purpura.
Furthermore, Plaintiff testified that her gastroenterologist did not find

abnormalities in her test results. Tr. 58herefore, even if Plaintiff did establis
that these symptoms were caused by purpura, the ALJ’s conclusion that the
medical evidence did not support the severitlaintiff's symptom complaints
would still be supportedThe evidence Plaintiff identdis does not establish tha

the ALJ’s conclusion is not supported by substantial evidence.
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b. Seizures

The ALJ found that the medical evidence as a whole did not support t
frequency of seizures Plaintiff alleged. Tr. 53 Plaintiff testified atlte June
2016 hearing that she experiences four to five seizures per month. Tr. 573.
Plaintiff also testified that she sees her primary care doctor after having a se
so she sees her doctor about four times per month. Tr. 57254578lthough the
ALJ noted that the record documented Plaintiff experienced seizures, the Al
found that the record did not corroborate the frequency of seizures Plaintiff
alleged. SeeTr. 469 (Plaintiff reported on July 24, 2013 that she had six seiz
in June 2013); Tr. 478 (Plaintiff was noted on June 18, 2013 to not be comp
with her seizure medications); Tr. 1075 (May 31, 2013 emergency departme
notes indicate missed seizure medications aaontributing factor to Plaintiff’s
seizures); Tr. 4335 (Plaintiff testified on March 24, 2014 that her seizures w
controlled with a new medication she had just started taking); Tr. 971 (Plain{
reported on October 27, 2014 that she had only experienced two seizures s
last visit in April 2014: om in August 2014 and one in September 2014); Tr. g
(Plaintiff reported on February 25, 2015 that she had experienced no seizur
the previouslyreported seizure in September 2014); Tr. 1040 (Plaintiff report
during an August 14, 2015 emergency room visit that she had not had a sei

“a long time”); Tr. 968 (Plaintiff reported on September 3, 2015 that she self
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discontinued her seizure medication around-duity 2015 and that her most reg

seizure was the previoustgported one in Septemhk2014); Tr. 989 (Plaintiff
reported on December 2, 2015 that she experienced seizures one to two tin
month, which was down from her prior report that she experienced seizures
three times per month); Tr. 967 (December 3, 2015 chart note esliekintiff's
date of last seizure was unknown but possibly June 2015); Tr. 1024 (Plaintif
visited the emergency room on January 15, 2016 for a seizure); Tr. 1003 (P
reported on January 19, 2016 that she used to experience one to two seizur
month but now they were less frequent); Tr. 571 (Plaintiff testified in June 2(
that she sees her family doctor after she experiences a seizure for a checky
116265 (family doctor notes in January and February 2016 do not indicate t
Plaintiff presented for seizurelated evaluations).

Plaintiff offers evidence in the record that Plaintiff argues supports
Plaintiff's symptom testimony. ECF No. 17 at-18. Howeveras discussed
supra Plaintiff's argument is largely based on an assumption, not supjnted
medical evidence, that Plaintiff's jerking motions constitute seizures.
Additionally, the evidence Plaintiff identifies to corroborate the number of se
Plaintiff testified to experiencing largely comes from lay testimony, raitfaer
documentation in medical treatment notes. ECF No. 17-a716he ALJ

reasonably concluded that the medical evidence did not corroborate the freg
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of seizures Plaintiff allegednd the evidence Plaintiff identifies does not
undermine this caslusion Tr. 53435. This finding is supported by substantia
evidence.
c. Mental Health

The ALJ found that the medical evidence did not support the level of n
health impairment that Plaintiff alleged. Tr. 53aintiff testified that her ment
health medications were ineffective and that she was nervous around other
and prone to outbursts of anger. 388-70,59293. Plaintiff alsotestified that
she attempted suicide on Christmas Day in 2013. Tr. 445. Howevéd,dhe
noted that this was not documented in the medical evidence. Tisdé&d5; 519

Plaintiff was recommended to counseling, medication management, and a G

hental
al

people

hemical

dependency assessment in January 2014, Plaintiff was discharged from mental

health care in February 20tldie to excessive cancellations aneshows. Tr.
463, 989. Plaintiff consistently refilled her anxiety medications during the re
period. Tr. 50119, 112976. When Plaintiff did report an increase in anxiety
symptoms, her anxiety medication dosages increased and she was referred
mental health care. Tr. 1151,116667. Plaintiff reengaged in mental health

care in December 2015 and was recommended to six to twelve months of

evant

10]

treatment. Tr. 9892. During counseling, Plaintiff reported being more social and

active, and that this helped with her symptoms. Tr. 1003. The record does
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show Plaintiff engaged in mental health treatment after February 2016. Tr.
1007. FurthermorePlaintiff's treatment noteshow normal psychological
findings. SeeTr. 1054 (September 4, 2014: behavior/mood is pleasant and
cooperative)Tr. 1041 (August 14, 2015: cooperative mood/behavior); Tr. 10(
(December 30, 2015: Plaintiff observed to be handling stressors fairly well);
964-65 (February 22, 201@laintiff exhibited depressed affect, relaxed postur,
good eye contact, cooperative behavior, appropriate judgment, average to
average memory, and had no difficulty completing a tistep command); Tr.
1013 (February 23, 2016: behavior/mood is coaipee, affect is calm).

Plaintiff offers evidence in the record that Plaintiff argues supports

Plaintiff's symptom testimony. ECF No. 17 at-18; seeTr. 460 (Plaintiff

reported feeling depressed and worthless); Tr. 461 (Plaintiff reported suicide

atempt in December 2013); Tr. 470 (Plaintiff reported increased anxiety ang
depression) Howeverthe evidence Plaintiff identifies does not establish that
ALJ’s finding is not supported by substantial evidenS8ee Tommaset$33 F.3d
at1038 (“[W]hen the evidence is susceptible to more than one rational

interpretation” the court will not reverse the ALJ’'s decisiohile ALJ reasonablj
concluded, based on this record, that the medical evidence did not support {
of mental health impairment Plaintiff alleged. Tr. 535. This finding is suppo

by substantial evidence.

ORDER- 28

D89

Tr.

€,

L4

the

y

rted

he level



10

11

12

13

14

15

16

17

18

18

20

3. Failure to Follow Treatment Recommendations

The ALJ found Plaintiff's symptom complaints were less credible beca
Plaintiff failed to follow treatment recommendations. Tr. 8% Unexplained, ¢
inadequately explained, failure to seek treatment or follow a prescribed cour
treatment may bthe basis for an adverse credibility finding unless there is a
showing of a good reason for the failu@rn v. Astrue495 F.3d 625, 638 (9th
Cir. 2007). On June 18, 2013, Plaintiff sought medical care following a seizu
and Plaintiff’'s doctor noted that Plaintiff was not taking her-aetzure
medication as prescribed. Tr. 488e alsdr. 1075 (May 31, 2013: Plaintiff
presented to the emergency room following a seizure and reported that she
taking seizure medication in March; chart not#icates medication
noncompliance is a contributing factor to increased seizure agtity
September 3, 2015, Plaintiff reported that shedislfontinued her seizure
medication approximately one and a half months prior. Tr. 968. Plaintiff's
neurologst noted that Plaintiff tried four different seizure medicatiand “[s]he
has not tolerated any of them, or at least so she thiakd that she would need
take the medications for longer periods to determine if they workiedT'he ALJ
also notedhat despite being recommended to counseling, medication
management, and a chemical dependency assessment in January 2014, PI

was discharged from mental health care in February 2014 due to excessive
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cancellations and rshows. Tr. 463, 989. Plaintiff testified at the March 2014
hearing that she stopped going to mental health appoirginecdause she did no
like to talk about her feelings. Tr. 43Plaintiff also reported that she stopped
going because she did not like her counselor. Tr. @&@ntiff reengaged in
mental health care in December 2015 and was recommended to six to twel\
months of treatment. Tr. 98®2. The record does not show Plaintiff engaged
mental health treatment after February 2016. Tr-B&%. The ALJ reasonably
concluded that Plaintiff's failure to pursue recommended treatment undermi
Plaintiff's subjective symptom reporting. Tr. 53%. This finding is supported
substantial evidence.

4. Inconsistent Reporting

The ALJ found Plaintiff’'s symptom complaintgere less credible becaus
Plaintiff inconsistently reported her symptoms and drug use in the record. T

36. In evaluating symptom claims, the ALJ may utilize ordinary techniques

evaluation of the evidence, including prior inconsistent statem&ets Smolen V.

Chater, 80 F.3d 1273, 1284 (9th Cir. 1996). Moreover, it is wettled in the
Ninth Circuit that conflicting or inconsistent statements concerning drug use
contribute to an adverse credibility findinffhomas 278 F.3d at 959.

The ALJ noted several instances where Plaintiff inconsistently reporte

symptoms. Tr. 5385. For example, Plaintiff testified during the June 2016
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hearing that she experienced incontinence with her seizures. Tr. 586. How
during a February 9, 2016 examination, Plaintiff denied incontinence with se
Tr. 948. Plaintiff's neurology treatment notes similarly do not document repg
incontinence. Tr. 4692,967-77. Additionally, Plaintiff reported that she quit |
job in October 2015 because she had a seizure at work. Tr. 578, 961. Haw
December 2015, Plaintiff denied having a seizure spossiblyJune2015. Tr.
967. Furthermore, despite reporting in December 2015 that Plaintiff had pos
experienced a seizure in June 2015, Plaintiff previously reported in Septemt
2015 that she had not had a seizure since September @0frpareTr. 967with
Tr. 968. The ALJ reasonably concluded that Plaintiff’'s inconsistent reporting
undermined the reliability of her symptom repogti Tr. 53435.

The ALJ also noted that Plaintiff inconsistently reported her marijuana
Tr. 53536. In January 2014, Plaintiff reported that she used marijuana twice
for the last year. Tr. 462. The evaluator characterized this use aepatic”
and referred Plaintiff for a chemical dependency assessment. Tr. 463. Dur

March 2014 hearing, Plaintiff testified that she liked to smoke marijuana ang

been using it since freshman year. Tr. 440. However, during a December 2
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mertal health assessment, Plaintiff reported no history of drug dblise989.
During a February 2016 consultative examination, Plaintiff “denied using an
alcohol or street drugs in her past or present.” Tr. 963. Plaintiff’'s April 6, 20
urinalysis wa positive for marijuana. Tr. 1171. During the June 2016 hearir
Plaintiff reported that she stopped smoking marijuana seven months prior, b
she drank cannabis tea to relax. Tr. 579. Plaintiff further testified that she
understood that cannaliesa is a marijuana product, but that she did not repor
use of cannabis tea to Dr. Billings because she did not consider it to be the
thing as smoking marijuana. Tr. 582. The ALJ reasonably concluded that tk
inconsistent reporting of her mjaana use as well as her symptom complaints
undermined Plaintiff's subjective symptom reporting. Tr.-885 This finding is
supported by substantial evidence.

The ALJ cited several clear and convincing reasons supported by sub

evidence for discounting Plaintiff's symptom complaints.

" Plaintiff speculateghat Plaintiff may not have considered her marijuana use

16

g,

ut that

t her

same

e

stantial

to be

“abuse.” ECF No. 17 at 189. The Court does not find this persuasive in light of

Plaintiff's prior referral to chemical dependency treatment. Tr. 463.
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B. Medical Opinion Evidence
Plaintiff challenges the ALJ’s evaluation of the medical opinion of Wing
Chau, M.D.and Emma Billings, Ph.D. ECF No. 17 a18.
There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant

(examining physicians); and (3) those who neither examine nor treat the cla

[but who review the claimant’s file] (nonexamining [or reviewing] physicians).

Holohan v. MassanarR46 F.3d 1195, 12002 (9th Cir. 2001) (citations omittedl).

Generally, a treating physician’s opinion carries more weight than an exami
physician’s, and an examining physiciaof@nion carries more weight than a
reviewing physician’sld. at 1202. “In addition, the regulations give more we
to opinions that are explained than to those that are not, and to the opinions
specialists concerning matters relating to their isftgcover that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physician’s opinion is uncontradicted, the AL

may reject it only by offering “clear and convincing reasons that are support

substantial evidence.Bayliss v. Brnhart,427 F.3d 1211, 1216 (9th Cir. 2005),

“However, the ALJ need not accept the opinion of any physician, including 3
treating physician, if that opinion is brief, conclusory and inadequately suppc

by clinical findings.” Bray v. Comm’r of Soc. 8eAdmin, 554 F.3d 1219, 1228
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(9th Cir. 2009) (internal quotation marks and brackets omitted). “If a treating
examining doctor’s opinion is contradicted by another doctor’s opinion, an A
may only reject it by providing specific and legitimate reasons that are suppf
by substantial evidence Bayliss 427 F.3d at 1216 (citingester,81 F.3d at 830
831).

1. Dr. Chau

Dr. Chauexamined Plaintiff on February 9, 2016, and opined Plaintiff g
lift up to ten pounds occasionally; carry up to ten poumdasionally; could sit f
one hour at a time and six hours total in an efighir work day; could stand for
minutes at a time and one hour total in an elghir work day; could walk 10
minutes at a time and one hour total in an efghir work day; could occasional
reach handle, finger, peel, push, and pull bilaterally; could occasionally oper
foot controls; could never climb stairs, ramps, ladders, and scaffolds; could
stoop, kneel, crouch, or crawl; could occasionally balance; coulat®leo
exposure to unprotected heights, moving mechanical parts, and operating a
vehicle; could occasionally tolerate exposure to humidity, wetness, dust, od(
fumes, pulmonary irritants, extreme heat, extreme cold, and vibrations; coul
tolerate &posure to moderate noise; and that “[a]t best, she is only capable ¢
sedentary work mostly at a seated position, and it is doubtful that she will bg

to even tolerate this.” Tr48-56. The ALJ gave this opinion some weight anc
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disregarded Dr. Chau’s opined severe postural, environmental, and manipu
limitations. Tr. 538. Because Dr. Chau’s opinion was contradicted by Dr. Pe
Tr. 560, the ALJ was required to provide specific and legitimate reasons for
rejecting ths opinion. Bayliss 427 F.3d at 1216.

First, the ALJ found Dr. Chau’s opinion was inconsistent with the med
evidence. Tr. 538. Relevant factors to evaluating any medical opinion inclu
amount of relevant evidence that supports the opinion, the quality of the
explanation provided in the opinion, and the consistency of the medical opin
with the record as a whold.ingenfeler, 504 F.3dat1042;0rn, 495 F.3cat631.
Dr. Chau opined severe postural, environmental, and manipulative limitatior
based on Plaintiff's reports of severe widespread pain and uncontrolled seiz
Tr. 950. However, the record shows that Plaintiff's purpura wasaosalirolled
with treatment.SeeTr. 325, 329, 333, 338, 342, 344, 379, 1158, 1159.
Additionally, while Plaintiff reported to Dr. Chau that she experienced freque
seizuresincluding four seizures in the month preceding the evaluation, Tr. 94
medical evidence did not support a finding that Plaintiff experienced seizure
frequency she allegedseelr. 43235, 469, 478, 571, 1075, 964, 1003, 1024,
1040, 116265. This inconsistency with the medical evidence provides gpeci

and legitimate reason to discredit Dr. Chau’s opinion. Plaintiff offers evidgn

additional seizurethat Plaintiff asserts supports Dr. Chau’s opinion. ECF No,
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at 910. Howeveras discussesupra Plaintiff's argument is largely based on g
assumption, not supported by the medical evidence, that Plaintiff's jerking m
constitute seizures, and Plaintiff's treatment notes did not corroborate the nt
of seizures Plaintiff alleged that she experiencBae Court may not reverse the
ALJ’s decision based on Plaintiff’'s disagreement with the ALJ’s interpretatio
the record.See Tommaset®33 F.3cat 1038 (“[W]hen the evidence is suscept
to more than one rational interpretation” the court will not reverse the ALJ’s

decision). The ALJ reasonably concluded that Dr. Chau’s opined limitations

inconsistent with the medical evidence. This finding is supported by substal
evidence.

Secongthe ALJ found Dr. Chau’s opinion was based on Plaintiff's self
reports. Tr. 538A physidan’s opinion may be rejected if it based on a claima
subjective complaints which were properly discount€dnapetyan v. Halte242
F.3d 1144, 1149 (9th Cir. 200Ntorgan v. Comm’r of Soc. Sec Admit69 F.3d
595, 602 (9th Cir. 1999Fair, 885 F.2d at 604. “[W]hen an opinion is not mof
heavily based on a patient’s sedfports than on clinical observations, [this] is 1]
evidentiary basis for rejecting the opiniorGhanim 763 F.3d at 1162Here, the
ALJ found that Dr. Chau gave undue credence to Plaintiff's reports of severs

symptoms and uncontrolled seizures. Tr. 588.discussedupra the ALJ

provided several clear and convincing reasons to discredit Plaintiff's symptom
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allegationsincluding the specific symptom claims the ALJ identified that Dr.
Chau relied upon in formulating his opinions regarding her limitations. Dr. C
reliance on Plaintiff's reports of widespread severe pain and uncontrolled se
therefore provided specific and legitimate reason to discredit the functional
limitations Dr. Chau opined based on these reports.

Plaintiff also asserts that the ALJ erred in giving some weight to Dr. C
opinion while also crediting the opinions of Dr. Opara, Dr. lannuzzi, and Dr.
Wolfe. ECF No. 17 at 10Plaintiff argues that the ALJ erred in giving less we
to Dr. Chau’s opinion, despite being Dr. Chau being the only medical source
render an opinion on Plaintiff's physical functioning after the onset of her se
Id. Plaintiff's argument invites thisd@lirt to reweigh the opinions of Dr. Opara,
Dr. lannuzzi, and Dr. WolfeThe Court “may neither reweigh the evidence not
substitute its judgment for that of the Commission@&lacktongue v. Berryhill
229 F. Supp. 3d 1216, 1218 (W.D. Wash. 2017in@ithomas 278 F.3cat954).
Overall, the ALJ’s evaluation of Dr. Chau’s opinion is free from harmful lega
error and is supported by substantial evidence.

2. Dr. Billings

Dr. Billings examined Plaintiff on February 22, 2016, and opined Plain
had no impairment in her ability to understand and remember simple instruc

carry out simple instructions, and make judgments on simple-retated
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decisions; that Plaintiff had mild impairments in her ability to interact
appropriately with the public, supervisors, and coworkers; and that Plaintiff’s
cannabis use may contribute to her anxiety and problems in social interactig
95859. The ALJ gave this opinion significant weight. Tr. 58%aintiff
challenges the ALJ’s evaluation, contending that Dr. Billings’ opinion should
been given less weight. ECF No. 17 at1R Although an ALJ must provide
specific and legitimate reasons to reject contradicted medicabopevidence, th
same standard does not apply when the ALJ credits opinion evidgeeglrteza
v. Shalala50 F.3d 748, 750 (9th Cir. 1998ayliss 427 F.3d at 1216The ALJ
found Dr. Billings’ opinion was consistent with Plaintgféxamination fidings
andtreatment records. Tr. 538eTr. 50119, 96465, 9891007, 1013, 1041,
1054, 115661, 116667, 112976. The evidence Plaintiff identifies to argue th
Dr. Billings’ opinion should have been given less weight does not undermine
substanal evidence supporting the ALJ’s conclusiddee Tommaset®33 F.3d
at1038 Consistent with the discussion of the medical evideopea the ALJ
reasonably concluded that Dr. Billings’ opinion was supported by Plaintiff's
examination findings and treatment records. Tr. 539. This finding is suppor

substantial evidence.
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C. Lay Testimony

Plaintiff challenges the ALJ’s evaluation of lay testimony from Plaintiff’
mother, Sonja Martinez, and Plaintiff's teachers’ questionnalE€d No. 17 at
13-15, 20. An ALJ must consider the testimony of lay witnesses in determini
whether a claimant is disable&toutv. Comm’r, Soc. Sec. Admid54 F.3dL050,
1053(9th Cir. 2006) Lay witness testimony cannot establish the existence o
medically detaminable impairments, but lay witness testimony is “competent
evidence” as to “how an impairment affects [a claimant's] ability to wdik;”20
C.F.R. 8 416.913%ee also Dodrill v. Shala)Jd.2 F.3d 915, 9189 (9th Cir. 1993)
(“[F]riends and family members in a position to observe a claimant's sympto
and daily activities are competent to testify as to her condition.”). If lay testi
is rejected, the ALJ “‘must give reasons that are germane to each witness.”
Nguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir. 1996) (citingdrill, 12 F.3d at
919).

1. Ms. Martinez

Ms. Martinez testified during Plaintiff's 2014 hearing that Plaintifs
diagnosed with a seizure disorder in 20th@&t Plaintiff experiences significant |
painthat she treated with hot tes, and that Plaintiff attempted suicide in late

2013. Tr. 45662. The ALJ gave some weight to Ms. Martinez’ testimoiiy.

536. The ALJ found Ms. Martineztestimonywas inconsistent with the medica
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evidence. Tr. 536Inconsistency with the meditevidence is a germane reasd
for rejecting lay witness testimonysee Bayliss427 F.3d at 1218;ewis v. Apfel
236 F.3d 503, 5112 (9th Cir. 2001) (germane reasons include inconsistency
medical evidence, activities, and reportShe ALJ notedhat the record support
Ms. Martinez’s testnony that Plaintiff experienceskizures, but not to the degr
Ms. Martinez alleged. Tr. 536geTr. 43235, 469, 478, 571, 1075, 964, 1003
1024, 1040, 11685. The ALJ made the same finding regarding Ms. Martine
testimony about Plaintiff's leg pain. Tr. 536&&eTr. 325, 329, 333, 338, 342, 34

379, 1158, 1159. Similarly, the ALJ foundatiPlaintiff’'s mental health treatme

record indicated her impairments were not as severe as Ms. Martinez alleged.

536;seeTr. 50119, 11291176. Plaintiff offers evidence that Plaintiff argues ig
consistent with Ms. Martineztestimony ECF No.17 at 1415. Plaintiff's
argument again relies on assumptions that the blood in Plaintiff's stool and {
attributable to her purpura, and that her jerking motions constitute seitdres.
However, as discussadipra these assumptions about thedmael evidence are
not supported by the recorddditionally, themedicalevidencePlaintiff offers of
symptom complaints the ALJ did not specifically ndtes not undermine the
substantial evidence supporting the ALJ’s conclusi®ee Tomasettj 533 F.3d
at 1038(“[W]hen the evidence is susceptible to more than one rational

interpretation” the court will not reverse the ALJ’s decisiohfie ALJ reasonably
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interpreted the medical evidence as inconsistent with the level of impairmen
Martinez alleged.Theinconsistencies between Ms. Martinez’s opinion and th
medical evidence provide germane reason to discredit her testimony. The /
finding is supported by substantial evidence.

2. TeacherQuestionnaires

Plaintiff challenges the ALJ’s reliance on questionnaires completed by
Plaintiff’s fifth, sixth, and seventh grade teachers. ECF No. 17.a0200ctober
28, 2008, Plaintiff's fifth grade teacher indicated that Plaintiff had some obvi

problems in acquiring and using information, some slight problems in attend

t Ms.
e

ALJ’S

puUsS

ing

and completing tasks, noted that Plaintiff did not attend available interventions,

and noted that Plaintiff missed schdole to leg pain. Tr. 1585. On November
1, 2008, Plaintiff sixth grade teachers indicated Plaintiff had no problems in
the functional domains, that Plaintiff functioned well in class, and that her or
problems stemmed from absences associated with her medical condition. -T
73. On October 15, 2009, Plaintiff's seventh gradgh and science teacher
indicated Plaintiff had slight problems in acquiring and using informatiat
“compared to classmates she seems a normal student,” and indicated that t

teacher had not had any problems with Plaintiff in class. Tr1306The ALJ

relied on thesstatementf evaluating the functional equivalence domains. T.

53944. Plaintiff asserts that the ALJ should have given less weight to these

ORDER-41

any of

y
r. 167




10

11

12

13

14

15

16

17

18

18

20

assessments, arguing that they are outdated, noewekined, and inconsistent
with the evidence. ECF No. 17 at 20. support, Plaintiff offers evidence of
Plaintiff's subsequent academic performance as evidence to undermine the
opinions of her teachers. ECF No. 17 at ROso arguing, Platiff invites this
Court to reveigh the evidenceThe Court “may neither reweigh the evidence n
substitute its judgment for that of the Commission@lacktongue229 F. Supp.
3dat1218 (citingThomas 278 F.3cat954). The ALJis not required to provide
reasons to credit evidence in the recdsee Ortezab0 F.3dat 750; Bayliss 427

F.3d at 1216 Because these questionnaires address Plaintiff's functioning d

or

ring

the relevant period, the ALJ reasonably relied on these opinions in evaluating the

functional equivalence domains.
D. Functional Equivalence Domains
Plaintiff challenges the ALJ's assessment of the functional equivalenc

domains. ECF No. 17 at 3. At the final step of the child disability sequenti

evaluationthe ALJ must determine whether the impairment or combination of

impairments functionally equals a listing. 20 C.F.R. § 416.9264(=9.ALJ’s

functional equivalence assessment requires the ALJ to evaluate the child’'s

D

al

functioning in six “domains.” These six domains, which are designed “to capture

all of what a child can or cannot do,” are as follows:

(1) Acquiring and using information:
(2) Attending and completing tasks;

ORDER- 42
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(3) Interacting and relating with others;

(4) Moving about and mapulating objects;

(5) Caring for self; and

(6) Health and physical webeing.

20 C.F.R. § 416.926a(b)(1Hyi). A child’s impairment will be deemed t
functionally equal a listed impairment if the child’s condition results in a “ma

limitations in two domains, or an “extreme” limitation in one domain. 20 C.F.

§416.926a(a). Animpairmentis a “marked limitation” if it “interferes serious

0
rked”

R.

ly

with [a person’s] ability to independently initiate, sustain, or complete activities.”

20 C.F.R. § 416.926a(e)(2)(i). By contrast, an “extreme limitation” is define(

] as a

limitation that “interferes very seriously with [a person’s] ability to independently

initiate, sustain, or complete activities.” 20QR. 8 416.926a(e)(3)(i).

Here, the ALJ foundhat before attaining age 1Blaintiff hadless than
marked limitation in her ability to acquire and use information, no limitation i
attending and completing tasks, less than marked limitation in interacting an
relating with others, less than marked limitation in moving about and manipy
objects, no limitation in caring for herself, and less than marked limitation in
and physical welbeing. Tr. 53%3. Plaintiff asserts that the ALJ should have
found at least marked limitations in thesfj third, fourth, and sixth domains. E
No. 17 at 1920. However, Plaintiff's argument is based on Plaintiff's challen
to the medical and lay opinion evidendd. As discussedupra the ALJ’s

evaluation of the medical and lay opinion evidersclegally sufficient. The Court
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may not reverse the ALJ’s decision based on Plaintiff's disagreement with tt
ALJ’s interpretation of the recordsee Tommaset®33 F.3cat 1038 The ALJ’s
evaluation of the functional equivalence domains is suppoytedistantial
evidence.
E. Listed Impairments

Plaintiff challenges the ALJ’s conclusion that Plaintiff's impairments di
meet or medically equal a listing. ECF No. 17 aR21 At the final step of the
child disability sequential evaluatiotihe ALJ nust then consider whether the
impairment “medically equals” or “functionally equals” a disability listed in th
“Listing of Impairments.” 20 C.F.R. 8§ 416.924{c). Similarly, at step three of
the adult disability sequential evaluation, the Commissiooempares the
claimant’s impairment to severe impairments recognized by the Commissio

be so severe as to preclude a person from engaging in substantial gainful a

20 C.F.R. 8 416.920(a)(4)(iii). If the impairment is as severe or more shaeare

one of the enumerated impairments, the Commissioner must find the claimg
disabled and award benefits. 20 C.F.R. § 416.920(d).

Plaintiff asserts the ALJ should have found that Plaintiff’'s purpura
symptoms met or medically equaled Listings 114.03 and 1¢h83isting for
systemic vasculitisECF No. 17 at 2P2. Plaintiff’'s argument is based on

assertions about Plaintiff’'s diagnosis that come from a public website rather
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any medical source in the recondl. at 22 n.2.See Rohan v. Chate®8 F.3d 966
970 (7th Cir. 1996) (ALJ “must not succumb to the temptation to play doctor
make [his or her] own independent medical finding®). Browder testified that
Plaintiff's purpura was appropriately evaluated under listings for the skeletal
system, and that Plaintiff's condition did not meet a medical listing. 4346
The ALJ reasonably considered this evidence in the record, and Plaintiff dog
establish error by offering a new theory of the medical evideBee. Tommasett
533 F3dat1038 The ALJ did not err in finding Plaintiff’'s purpura did not me¢
listing.

Plaintiff also asserts the ALJ should have found that her seizures met
medically equaled Listings 111.02 and 11.02. ECF No. 17-ae2Plaintiff's
argument relies on assumptions about medical evidencardrait supported by
the evidence See supra. 6. Additionally, the adult and child listings for epile
require the claimant to experiereeizuresvith a particular frequency despite
adherence to presbed treatment. 20 C.F.B404 Subpart P Appendix IAs
discussedupra the ALJ found that Plaintiff's seizures were controlled with
medication, that Plaintiff did not comply with treatment recommendations, al
Plaintiff often selfdiscontinued her prescribed as@izure medicationSeeTr.
432-35, 478, 556, 9668, 970-71, 989, 1003, 1040, 1075. The ALJ’s finding ti

Plaintiff's seizures did not meet a listing is supported by substantial evidenc
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CONCLUSION
Having reviewed the record and the ALJ’s findings, this court conclude
ALJ’s decision issupportedoy substantial evidence and free of harmful legal €
Accordingly,IT IS HEREBY ORDERED:
1. Plaintiff’'s Motion for Summary Judgment, ECF N@, is DENIED.
2. Defendant’s Motion for Summary Judgment, ECF N8)is GRANTED.
3. The Court entetUDGMENT in favor of Defendant
The District Court Executive is directed to file this Order, provide copie
counsel, an€CLOSE THE FILE .
DATED September 30, 2018
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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