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. State of Washington Child Protective Services et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ANDREA JOY LYONS Pro Se;
MARK GEERHART, Pro Se,

Plaintiffs,
V.

EAST VALLEY SCHOOL
DISTRICT NO. 90 COLEEN
CROWSTON, In Her Official and
Individual Capacity as Principal of
East Valley Elementary School; LISA
BARTHELD (Counselor) In Their
Individual and Official Capacity;
CAROLYN SAUVE (Admin. Assist.)
In Their Individual and Official
Capacity; and MELODYANN LUKE
(RN) In Their Individual and Official
Capacity,

Defendats.

NO. 1:17-CV-3108TOR

ORDER DENYING PLAINTIFFS’
MOTION TO STRIKE;ORDER
GRANTING DEFENDANTSEAST
VALLEY SCHOOL DISTRICT NO.
90, COLEEN CROWSTON, LISA
BARTHELD, CAROLYN SAUVE,
AND MELODY -ANN LUKE’S
MOTION FOR SUMMARY
JUDGMENT

Doc. 89

BEFORE THE COURT i®efendants East Valley School District No. 90,
Collen Crowston, Lisa Bartheld, Carolyn Sauve, and Melddy Luke’s Motion

for Summary Judgment (ECF No. 54) and Plaintiffs’ Motion to Stirémn
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Evidence Production of Fraudulent DocumdgB€F No. 64). The Court has
reviewed the record and files herein, and is fully informed. For the reasons
discussed below, Plaintiffs’ Motion to Strike (ECF No. 64DENIED.
Defendants’ Motion for Summary Judgm¢BCF No. 54)s GRANTED.
BACKGROUND

This action ages out of the Washington State Department of Social and
Health Services(“DSHS)) referral and investigation of potential child abuse or
neglect. ECF No. 22 at 2. Plaintiffs Andrea Joy Lyons and Mark Geerhatrt,

proceedingro se filed an Amended Complat on July 3, 2013against

Defendants DSH&nd its employees, and Defendants East Valley School Distri¢

and its employeesECF No. 12. Plaintiffs allege constitutional violations under
42 U.S.C. § 1983 and state law clainhg.

On January 30, 2018, DefendabiSHSand Francesca Guzman filed a
Motion for Summary Judgment, seeking a complete dismissal of Plaintiffs’ clair
with prejudice. ECF No. 28. On March 2, 2018, Plaintiffs filed an Opposition tg
Defendants Motion for Summary Judgment/Motion for Summary Judgment,
seeking summary judgment on thigionellclaimst. ECF No. 36. On April 2,
2018, the Court granted Defendants’ Motion for Summary Judgment and denig

Plaintiffs’ Motion for Summary Judgment. ECF No. 39. The Cdisrnissed

1 Monell v. Dep’t of Social Service436 U.S. 658 (1978).
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with prejudice Plaintiffs’ action against DefendabSHSand Francesca Guzman.
Id.

On July 23, 2018, Defendants East Valley School District No. 90, Collen
Crowston, Lisa Bartheld arolyn Sauve, andlelody-Ann Luke’ filed a Motion
for Summay Judgmenas to allof Plaintiffs’ claims ECF No. 54.0n August 16,
2018, Plaintiffs filed a Motion to Strike from Evidence Proiiton of Fraudulent
DocumentsECF No. 64 and a Motion to Expeditidne Motion to Strike (ECF No.
65). The SchooDistrict Defendants filed an objection to Plaintiffs’ Motion to
Expedite. ECF Nos. 66; 67 at 1 @n August 242018,this Court denied
Plaintiffs’ Motion to Expedite, finding that the disputed documents were best
considered in conjunction withe SchoolDefendants’ Motion for Summary
Judgment. EFC No. 7Rlaintiffs filed an Opposition to Defendants Motion for
Summary Judgment/Motion for Summary JudgnmemAugust 22, 2018&ECF No.
68). OnAugust 312018,the School District Defendanfiled a Motiaon to Strike
Plaintiffs’ Motion for Summary Judgme(ECF No. 74), arguing th#te motionis
unimely. On September 10, 2018, the School Defendants filed a Motion in

Limine (ECF No. 81).

2 These Defendants shall be referred to collectively as “School District

Defendants” or “School Defendants.”
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FACTS

The following are the undisputdacts unless otherwise noteldor purposes
of summary judgment, “[i]f a party fails to properly support an assertion of fact
fails to properly address another party’s assertion of fact as required by Rule 5
the court may ... consider the fact usplited.” Fed. R. Civ. P. 56(e)(2).
Plaintiffs' statement of facts disputes the authenticity of various documents, but
they fail to properly support these allegations. ECF No.Téterefore, the
following facts are undisputed or deemed so due to Hfairfailure to support
their contrary assertions.

On September 11, 2014, DSHS received a report of suspected child abu
from the Yakima Regional Hospal concerning one d¥is. Lyons’ children, C.T.
ECF No. 63 at Y 4Earlier that day, Ms. LyonsroughtC.T. to thehospitalafter
her husband, Kevilieemantold her that C.T. was in the car seat not belted in af
fell forward onto the floor. ECF No. 47 at 3Ms. Lyons was at work when this

occurred.ld. The hospital reported that C.T. had a éerfracture Id. Concerned

that the “story doesn’t seem to quite match the injury,” the hospital referred C.T.

injury to DSHS. Id. at 34. The referral was assigned to the Yakima County
Sheriff’'s Office for investigation and to DSHS social workercBEaster 1d. at 4.
Ms. Foster obtained C.T.’s medical records and attempted a home visit with th¢

address given by the hospital, but it did not exidt.
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On the morning of September 12, 2084, Fosterlocated and interviewed
Ms. Lyons andMr. Geerhart'schildren, J.G. and N.G., at East Valley Elementary
School as part dhe CPS investigation. ECF No. @8 { 4. Both J.G. and N.G.
consented to being interviewetl. at 7. Colleen Crowston, the principal of Eas
Valley Elementary School, was present during J.G.’s and N.G.’s interviews at t
children’s requestld. at § 8. Ms. Crowston did not ask questions or otherwise
participate in the interviewdd. Each interview lasted between 20 and 30
minutes. Id. at 1 9. When the interviewsverefinished J.G. and N.G. returned to
class.Id. at § 10.

After completingthe interviews Ms. Foster made an unannounced visit to
Ms. Lyons’ residence with Yakima County Deputy Sheriff Leo Hidl.at § 11.
Ms. Lyons resides wither husbandyir. Teeman and her éur childrer—J.G.,
N.G., C.T.,and A.T.Id. at § 12.Mr. Teemans the father of A.T. and C.T., and
Mr. Geerhart is the father of J.G. and N.I@. After arriving at the familjnome
Mr. Teeman led Deputy Hull and Ms. Fostethis shop wherthe two younger
children, A.T. and C.T., were locatetll. at 13. Ms. Foster observed A.T.
wandering the property alone out of sight of Mr. Teeman and C.T. was alone in
shop buckled to her car se&CF No. 47 at 5. Deputy Huthen took all four
children, including J.G. and N.Gnto protective custody due to the imminent risk

of harm to the childrenECF No. 63at § 13 Shortly thereafter, Deputy Hull
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transferred custody of all four children to CPS purst@tiie Child Cudy
Transfer brm. Id. at § 15. Ms. Fostéhentransported A.T. and C.T., the only twg
children home at the time, to the Yakima DCFS Offikzk.at 1 1617.

Later thatafternoon CPS returned to East Valley Elementary School to
collectd.G. and N.G. from schoahd take therto the Yakima DCFS Officé.Id.
at 1 1829. DefendanEast Valley School District has a Board Policy and
Procedure which allows for the removal and release of students during school
hours by law enforcement or CPS with a written administrative or court order o
custody and proper identificationd. at § 3 After being released from school,
J.G. and N.G. were transported direttythe Yakima DCFS fiice. Id. at 119.
J.G. and N.G. were placed in the custofltheir fathe, Mr. Geerhart, that
evening. ld.

On October 28, 2014, CPS social worker Francesca Guzman visited Eas

Valley Elementary Schodbr a follow-up meeting with J.Gand N.G. Id. at § 20.

3 The parties dispute whidbast Valley Elementary School employee was
present when N.G. and J.G. were released and @& worker picked uhe
childrenfrom school. ECF Nos. 63 at 119; 69 &&.6Howeverthere is no dispute
thata school administrator was present when thelaml were released arndvas

a CPS employethat took custody of the children

ORDER DENYING PLAINTIFFS’ MOTION TO STRIKE
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The purpose of the meeting was to check on the children’s welfare prior to clog
their case file.Id. J.G agreed to meet with Ms. Guzmalal.. After Ms.
Guzman’s meeting with J.G., CPS closed the Ghse

Although she does not remember the evieisg Bartheldthe school
counselor at East Valley Elementary School, states that she may have been pr
when Ms. Guzman arrived at schaol October 28, 2014ld. at § 21.At that
time, the general practice was thg. Bartheldwould sit in on student interviews
at the student’s request if shaspresent and availabldd. at I 22.If she did sit
in on a student interviewys. Bartheld would not ask the student questions, take
notes, or otherwise participate during the intervidal.

During the 2014015 school year, the school nurse at East Valley
Elementary School, Melody Ann Luke, treated N.G. for asthma attacks on 13
separate occasions. ECF 63 at 1224 On February 10, 2015, N.G. came to
Nurse Luke’s office wheezing, apeatly brought on by exerciséd. at  28.Ms.
Luke administered two puffs from N.G.’s prescribed inhaler, which was kept in
Nurse’s office.ld. at 1 29. Although exercise was a trigger for N.G.’s asthma
attacks, lhe order on the inhaler indicated pretreatment witthe inhaler prior to
exercise Id. at  30.Ms. Luke sent a fax to N.G.’s doctor to clarify whether N.G
should be pretreatedd. at  31. She did not receive a respdra®a N.G.’s

doctorand never pretreated N.G. with the irdrgbrior to exerciswithout parental
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consentt On February 23, 2014, Mr. Geerhart arrived at school and complaine
about N.G.’s dctor being contacted directlyd. at § 32. Mr. Geerhart explained
that N.G. should not be pretreated with the inhaleagbhmabut instead treated
only for asthma attacks that had already occurtédMs. Luke made a notation
of the parent instructions her recordsld. On the 13 occasions that she treated
N.G. with the inhaler during the 20015 school year, Ms. Luke never pretreate
N.G.withouta parent request to do shl. at T 33.
DISCUSSION

Before reaching the merits of the partissmmary judgmerdrgumets, the
Courtfirst considergPlaintiffs’ Motion to Strike(ECF No. 64) Thethreshold
issue is whetherertain disputed documentsay properlybe consideredn
decidingthe SchooDistrict Defendants’ pending motion for summary judgment.
Plaintiffs argue that the Court shoudtrike two allegedly fraudulent documents
from the record or, alternatively, impoappropriatesanctions on the School
District Defendants for alleged discovery abasg@ursuant to Federal Rubé

Civil Procedurés6(h) ECF No. 64 at 10.The SchooDefendans filed an

4 Ms. Luke pretreated N.G. with the inhaler on one occasion when Mr.
Geerhart specifically requested that Ms. Luke treat N.G. prior to runf@dgr No.

63 at 1131, 33

ORDER DENYING PLAINTIFFS’ MOTION TO STRIKE
GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 8

| ==

d




10

11

12

13

14

15

16

17

18

18

20

objection to Plaintiffs’ Motion to Strike, arguirtatPlaintiffs fail to provide any
evidence of fraudr discovery violations. ECF No. 73 a2l
[. Plaintiffs’ Motion to Strike

As discussed, Plaintiffs mowke Courtto striketwo allegedly fraudulent
documentgrom the record-the Child Custody Transfestocumenprovidedby
the School District Defendants part of their initial disclosur@s August2017
(ECF No. 64Ex. B) and the Child Custody Transtycument attached to Staci
Foster’s declaratiom supportof Defendants’ Motion for Summary Judgment
(ECF No. 64, Ex. A which was originally produced by DSHS in 20 Blecause
the documentpurport to be the same Child Custody Tran&fem but contain
visible differencesPlaintiffs allege that the School District Defendantsst have
engaged in “deception and attempted fraud upon the court, discovery abuse,
violation of agreed protocols for preservation, inspection and testing material
evidence, and spoliation of evidencd&sCF Na 64 at 2 For the reasons discussed
bdow, the Courtdenies Plaintif§’ request to strike théisputeddocumend. The
Court also denies Plaintiffs’ request for sanctions.

Under Federal Rule of Civil Procedure 12(f), courts are permitted to strike
any “redundant, immaterial, impertinent, or scandalous matter” found to exist i
pleading. Fed. R. Civ. P. 12(f)Here the disputed documents are not “pleadings

andthe Court ighereforenot authorized to strike the documeuatsier Rule 12(f).

ORDER DENYING PLAINTIFFS’ MOTION TO STRIKE
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The Court does hawauthority however, taletermine whether the documents may
be relied on in ruling on the pending motion for summary judgment.

Plaintiffs arguethat both versions of the Child Custody Transiecument
should be strickefrom the recordecause the documsrdre fraudulent. ECF No.
64 at 23. To support this claim, Plaintiffsoint outthat there araow two
different versions of the same Child Custody Transfer deoaim the recordthe
versionprovided by the&school District Defendanis discovery whichdoes not
contain Ms. Foster’s signatum@ a checked boxext to RCW 13.32a.05&CF
No. 64, Ex. B) and he version provided by DSHS in 2QB&attached to Ms.
Foster’s declaration in support of Defendants’ Motion for Summary Judgment,
which containdVis. Foster’s signature and a checked box neRiGEV 13.32a.050
(ECF No. 64, Ex. A).Plaintiffs allegethat thesalifferencesconclusively establish
fraud on the part ahe School District Defendantsd.

The Court acknowledges thaereare slight differenes between the two
versions of the Child Custody Transt®cumentbut ultimately findsthese
differences insufficiento establish fraud and not matetialthe disposition othis
case.Plaintiffs’ provide allegations of perjury and falsified documentation, but f
to offer evidence to support these claims. Notably, moBtaoftiffs allegations
focus on twdormer defendants from previously dismissed lawsulss. Foster

Deputy Hull—not the School District Defendantés arguedoefore,Plaintiffs
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contendhhat the Child Custody Transfer document in DSHS’s possession is
fraudulent because Deputy Hull incorrectly checked “p.m.” instead of “a.m.” an
listed all four children at home when two were at schddl.at 3. Plaintiffs also
challenge Deputy Hull's probable cause determination and accuse Ms. Foster
fraud and perjury because she signedatiegedly fraudulentlocument.ld. To
the extent thaPlaintiffs’ allegations focus oformerdefendantsthe Court finds
that Deputy Hull and Ms. Foster’s involvement is not at issue here and thus thg
facts are not relevant.

Moreover, hedifferencesdetween the two documents.e., the presence of
Ms. Foster’s signature artilde checked box next to RCW B32a.056—are not
material to this caseThedocument’s importance is only tHaeputyHull made a
finding of probable cause and took custody ofalk children who were residing
with Mr. Lyons,hethentransferredegal custodyf the childrerto CPS, andhe
SchoolDistrict Defendantsvere presented with a copy of tGaild Custody
Transferdocumento facilitate thereleaseof N.G. and J.Gfrom school. Only
Deputy Hull had authority to take and transfer custody of the children, and his
signdure appears on both documents. The presence of Ms. Foster’s signature
immaterial. Likewise, regardless of whether the box next to RCW 13.32a.050 i
checked or unchecked, the Dependency Petition filed in Yakima County Super

Court clarifies that “[d]Jue to the eminent risk of harm to the children, and the
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Inconsistent story, Yakima Sheriff Deputy Hull took protective custody off all fot
children ....” ECF No. 29 at 10 (Ex. A). For these reasdeCourt finds hat the
Child Custody Transfestocumem provided by the School District Defendants in
discovery(ECF No. 64, Ex. Band the version attached to Ms. Foster’s declarati
(ECF No. 64, Ex. Apreadmissible and may propethe considered in connection
with the SchooDefendantspendingMotion for Summary Judgment.

As an alternative to striking tresputeddocumentsPlaintiffs seek
sanctions against the School District Defendémtslleged dscovery abuse. ECF
No. 64 at 78. Rule 37(c)(a) allows the court to impose sanctions when a party
fails to disclose required information under Rule 26(a) or (e). Fed. R. Civ. P.
37(c)(a). Here,Plaintiffs appear to arguthat the School District Defendants
consciously withheld the Child Custody Transfer document in their possession
an attempt “to obstruct Plaintiff's discovery and ability to prove the elements of
this case.”"ECF No. 64at 7. The School District Defendants respond that
Plaintiffs received copies of both disputed documents in a timely fashion throug
discovery. ECF No. 73 at 3.

The Court finds that Plaintiffs’ request fdiscoveryrelatedsanctiors is

n

Jh

inappropriate. Stated simply, Plaintiffs have failed to demonstrate that the Schpol

District Defendants intentionglwithheld or concealed any discoverylaintiffs

do not dispute thahe School District Defendangsoducedhe Child Custody
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Transferdocumenin their possessioas part of their initial disclosureas
requiredunderFederalRule 26(a).Plaintiffs also concedhat they received
DSHS'’s copy of the Child Custody Transfer documeasattached to Ms. Fostar’
declarationjn 2014. BecausdPlaintiffs do not offeanyevidence of discovery
abuseor spoliation on the part of the School District Defendants, the Qeunies
Plaintiffs’ request fodiscoveryrelated sanctions

Finally, insofar as Plaintiffs seek sanctions under Rule 5&@y;ourtfinds
that sanctionarenot appropriatasPlaintiffs fail to establishthatthe School
District Defendants or their attorney submitted Ms. Foster’s declaration in bad
faith. ECF No. 64 at 4. Undé&ule56(h), if the Court is satisfied that an affidavit
or declaration used to support a motion for summary judgmassubmitted in
bad faith, the Court has discretion to impaperopriatesanctions on the offending
party or attorney. Fed. R. Civ. P. 56(WIthough the term “bad faith” is not
defined in the Federal Rules, as used in Rule 56 the phrase indicates actions t
without any colorable legal or factual basierra Club v. U.S. Army Corps of
Engineers 776 F.2d 383, 390 (2d Cir. 1989 laintiffs arguehat the Child
Custody Transfedocument attached to Ms. Foster’s declaration is fraudulent ar
wastherefore submiéid in bad faith.ECF No. 64 at 4The Court findsonclusory
allegations of fraud insufficient vidence badaith conductanddenies

Plaintiffs’ request for sanctionsader Rule 56(h).
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In short the Court deniePlaintiffs’ request to strike the disputed document
or impose sanctions on the School District Defendarszing deciding this
threshold issue, the Courbw turns to the merits of the parties’ summary
judgment arguments.

[I. SchoolDistrict Defendants’ Motion for Summary Judgment

Summary judgment is appropriate whémere is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter ofHaad.”

R. Civ. P. 56(a).In ruling on a motion for summary judgment, the court views th
facts, as well as all rational inferences therefrom, in the light most favorable to
nortmoving party. Scott v. Harris 550 U.S. 372, 378 (2007The Courtcanonly
consider admissible evidenc®rr v. Bank of AmericaNT & SA, 285 F.3d 764
(9th Cir. 2002).

The party moving for summary judgment bears the initial burden of show
the absence of any genuine issues of material f@eiotex Corp. v. Catretd 77
U.S. 317, 323 (1986)The burden then shifts to the noroving party to identify
specific facts showing there is a genuine issue of material Aactersorv.

Liberty Lobby, InG.477 U.S242,256(1986) There must be evidence on which g
jury could reasonably find for the plaintiff and a “mere existence of a scintilla of

evidence in support of the plaintiff's position will be insufficientd. at 252. For

purposes of summary judgment, a fact is “material” if it might affect the outcome
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of the suit under the governing lawd. at248. A material fact is “genuine” where
the evidence is such that a reasonable jury could find in favor of themoang
party. Id.
A. Section§ 1983Claims

Plaintiffs primarilyarguethatthe School District Defendantgarticipation
in CPS’schild abusenvestigation violated their rights under the Constitution.
Specifically, Plaintiffsassert First, Fourtrand FourteentAmendment claims
arising from theschool Defadants’ participatiom the CPS inteviews of J.G.
and N.G.on school grounds and CPS’s removal &.and N.G.from school.
ECF No. 12 at 2P8. Plaintiffs also assert constitutional violations resulting fron
the School Defendants’ medical treatment of N.G. during the-2013 school
year Id. at 2830. Finally, Plaintiffs assera Monell claim premised oefendant
East Valley School District’s policies tha¢rmitschool employees to observe CP
interviews of students and release students into the custody of law enforcemen
or CPSwith a written administrative or court order of custody and proper
identification Id. at 2830. The School District Defendants move for summary
judgment as to all of Plaintiffgederalclaims ECF No. 54 at 1.

Under 42 U.S.C. 8§ 1983, a cause of action may be maintained “against a
person acting under color of law who deprives another ‘of any rights, privileges

immunities secured by the Constitution and laws,’ of the United Stafe<Cal.
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Gas Co. v. City of Santa Ana36 F.3d 885, 887 (9th Cir. 2003) (quoting 42 U.S.C.

8§ 1983). This statute is designed to protect individuals from an abuse of state
power by providing a cause of action against state and local officials who, actirn
within the scope of their duties, have deprived an individual of a cognizable fed
right. See Baker v. McCollad43 U.S. 137, 140 (1979).he rights guaranteed by
§ 1983 are “liberally and beneficially construedénnis v. Higgins498 U.S.
439, 443(1991) (quotingMonell v. N.Y. City Dep't of Soc. Ser436 U.S. 658,
684 (1978)).“A person deprives another ‘of a constitutional right, within the
meaning of section 1983, if he does an affirmative act, participates in another’s
affirmative acts, or omits to perform an act which he is legally required to do th
causes the deprivation of which the plaintiff complaint.€er v. Murphy 844
F.2d 628, 633 (9th Cir. 1988) (brackets and emphasis omitted) (quotingon v.
Duffy, 588 F.2d 740, 743 (9tir. 1978)).

1. Individual Defendants are Protected by Qualified Immunity

Qualified immunity shields government officials “from liability for civil
damages insofar as their conduct does not violate clearly established statutory
constitutional rights of wikh a reasonable person would have know®&arson

v. Callahan 555 U.S. 223, 231 (2009) (quotikigrlow v. Fitzgerald 457 U.S.

800, 818 (1982)).The defense of qualified immunity serves the dual purpose of

holding public officials accountable when yhexercise power irresponsibly and
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shielding public officials from harassment, distraction, and liability when they
perform their duties reasonablid. When properly applied, the rule of qualified

immunity protects “all but the plainly incompetent bose who knowingly
violate the law.” Ashcroft v. alKidd, 563 U.S. 731, 743 (2011) (quotiMalley v.
Briggs 475 U.S. 335, 341 (1986)).

In decidingwhether a government official is protected by qualified

Immunity, a court must assess (1) whether the facts, viewed in the light most

favorable to the plaintiff, show that the defendant’s conduct violated a

constitutional right; and (2) whether the right was clearly established at the time

the alleged violation such that a readalagerson in the defendant’s position
would have understood that his actions violated that righticier v. Katz533
U.S. 194, 201 (2001pverruled in part by Pearse®d55 U.S. 223. A court may,
within its discretion, decide which of these two prosigsuld be addressed first in
light of the particular circumstances of the caBearson 555 U.S. at 236. If the
answer to either inquiry is “no,” the defendant is entitled to qualified immunity a
may not be held personally liable for his or her candGlenn v. Wahington
Cty., 673 F.3d 864, 870 (9th Cir. 2011).

Here, Plaintiffs assert First, Fourth, @hourteeth Amendment claims
against the individual School Defendantsewed in the light most favorable to

Plaintiffs, this Court finds thathefacts alleged fail to shothatthe individual
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School DefendantgiolatedPlaintiffs’ constitutional rights As such, all of the
individual School Defendants are entitled to qualified immunity.

a. Coleen Crowstonand Lisa Bartheld

Plaintiffs assert First and Fourteenth Amendment claigasns Ms.
Crowston and Ms. Bartheld for their panpation in the CPS interviews 9fG.
and N.G. at East Valley Elementary SchowolSeptember 12, 2014 and October
28, 2014 Plaintiffs also assert unlawful seizuneder the Fourth Amendment.

Regarding Plaintiffs’ First and Fourteenth Amendment claims, the Court
finds that Ms. Crowston and Ms. Bartheld are entitled to qualified immuitig.
Fourteenth Amendment protects the right of parents and children todiether
without governmental interferenbg guaranteeing that children and parents will
not be separated by the state without due process of law except in an emerger
Wallisv. Spencer202 F.3d 11261136-:37 (9th Cir. 2000) Here however neither
Ms. Crowston nor Ms. Bartheld were involved in the decision to sephfatand
N.G.from Ms. Lyons and Mr. Teeman. Ms. Crowston sat in on the initial CPS
interviews at the request afG. and N.G.but did not initiate the student
interviews or participa&t in questioning the students. ECF No. 63 at Hil&ewise,
assumingMs. Bartheld sat in on CPS'’s folleup meetingwith J.G, she did not
have the authority tmitiate the interview or participate in questioning. at § 22.

Viewing the undisputed material facts in the light most favorable to Plaintiffs, th
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Court finds no violation of Plaintiffs’ constitutional rights of familial association
under the First and Fourteenth Amendments
As to Plaintiffs’ Fourth Amendmemaim of unlawful seizuref J.G.and

N.G., the Court finds that Plaintiffs’ do not have standing to bring this claim. TH

e

Fourth Amendment protects a child from being subject to an unreasonable search

or seizure.Wallis, 202 F.3cat 1137 n.8 Absent parental consent, a court order, ¢
exigent circumstances, seizure of a child violates the child’'s Fourth Amendmer
rights. Id. at 1138. Importantly, because Fourth Amendment rights are person;
rights, “the general rule is that only the person whose Fourth Amendment right
were violated can sue to vindicate those rightddreland v. Las Vegas Metro.
Police Dep’t 159 F.3d 365, 369 (9th Cir. 1998). A parent has no standing to
challenge a violation of his or her child’s Fourth Amendment rightsbe v. San
Bernadino Cty., Dep’t of Pub. Soc. Sen&37 F.3d 1101, 1111 (9th Cir. 2001).
Here, Plaintiffs do not joitheir children in this suit. Aerefore Plaintiffs, as
parentsdo not have standing to assert this Fourth Amendment claim.

The Court need not consider any clearly established law, astberao
constitutional violations of Plaintiffs’ First, Fourth, or Fourteenth Amendment
rights Accordingly, the Court finds ths. Crowston and Ms. Bartheld are
protected byjualified immunityand summary judgment is appropriate on these

claims
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b. Carolyn Sauve

Plaintiffs asserthat Ms. Sauve violateflG. and N.G.’s civil rights
“guaranteed to them under the Constitution, the Federal Family Education Act,
Privacy laws of the State of Washington” whda. Sauveeleased
“constitutionally protected information over the phoregardingN.G. and JG.'s
presenceat school orSeptember 12, 2014. ECF No. 13Bat

The Court finds that Ms. Sauve’s conduct did not violate any “clearly
established statutoyr constitutional rights of which a reasonable person would
have known.” Pearson 555 U.S. at 231Plaintiffs appear to allege that Ms.
Sauvés conduct violated the Constitution, but fail to identifyy cognizable

constitutional interesh this regard.And, o the extent that Plaintiffs’ allege a

violation of the Federal Educational Rights and Privacy Act (FERPA), 20 U.S.Q.

1232g,FERPA’s nondisclosure provisions do not confer individual rights
enforceable by § 198350nzaga Univ. vDoe 536 U.S. 273, 287 (2002).

The Court need not consider any clearly established law, as there were n

constitutional violations of Plaintiffs rights. Accordingly, the Court finds that Ms.

Sauve is protected by qualified immunity and summary judgmeegpropriate on
this claim.
Il

I
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c. Melody-Ann Luke

Regarding Ms. Luke, Plaintiffs assert constitutional violations under the
First and Fourteenth Amendments for familial associaiingfrom Ms. Luke’s
conductastheschool nurse at East Valley Elementary Sch&sLF No. 12 a¥-8.
Specifically, Plaintiffscontendthat Ms. Lukenterfered withtheir constitutional
right to make heatlare decisions for tivechildrenwhen Ms. Luke sent a fax to
N.G.’s doctor seeking clarification as to whether N.G. should bé&g@aged for
asthma.ld. In Plaintiffs’ words, “Ms. Luke took it upon herself to take charge of
N.G.’'s medical care” and fgy reasonable nurse who felt thagdrascription which
needed changed would know it is unlawful to take it upon themselves to fax a
doctor to have said prescription changell’at 7.

While parents generally “have the right, coupled with the high duty” to ma
judgments concerning thashildren,which includegdeciding whether teeek and
follow medical advice, this Court finds that Ms. Luke’s conduct did not infringe
uponPlaintiffs” ability to exercise this rightParham v. J.R.442 U.S. 584, 602
(1979). ThoughMs. Luke contacted N.G.’s doctor to inqaabout the possibility
of pretreating N.G. with the inhaleat no poindid Ms. Luke alteN.G.’s medical
treatment or go against Plaintiffs’ instructions regarding N.G.’s mechecal ECF
No. 63 at 11 3B3. On the 13 occasions that Ms. Luke treated N.G. with the

inhaler,Ms. Luke administered treatment in accordance with Plaintiffs’
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instructions andheverpretreated N.GQuithout a parent request to dos&CF No.
63 at 33. BecausdPlaintiffs’ right to make health care decisions for their
childrenwas unaffected by Ms. Luke’s actions, Plaintféig to showthat Ms.
Luke’s conduct violated their constitutional rightsurther Plaintiffs lack standing
to assert this claim because they did not suffer “an ‘injury in fatijan v.
Defenders of Wildlife504 U.S. 555, 560 (1992).

The Court need not consider any clearly established law, as there were n
constitutional violation of Plaintiffs rights. Accordingly, the Court finds that Ms.
Luke is protected by qualified immunity and summary judgment is appropriate
this claim.

2. East Valley School District

Plaintiffs allege that Defendant East Valley School District violated their
constitutional rights by allowing CPS to conduct “illegal interviews” of N.G. and
J.G. on school grounds, “aiding and abetting in the illegal seizure of N.G. and
J.G.,” and releasing N.G. and J.G. to CPS without a warrant or exigent

circumsances.ECF No. 12 aB. Plaintiffs also assedMonell claim, arguing that

° As noted, Ms. Luk@retreatedN.G. with the inhaler on one occasjovhere

Mr. Geerhart specifically requested that Ms. Luke pretreat N.G. prior to running.

ECF No. 63 at 7, 133.
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Defendant East Valley School District implemented an unconstitutional &ty
resulted in a deprivation of their constitutional rights. at 2833. As the basis of
their Monell claim, Plaintiffscite theDistrict policy permitting school personnel to
observeCPSinterviews with students arid release students into the custody of
law enforcement o€PS Id. at 2833.

Viewing the evidence in the light most favorable taiftlffs, the Court
finds thatPlaintiffs failto producesufficientevidenceo create a genuine issue of
material fact as to whether Defendant East Valley School District violated their
constitutional rightdy allowing CPS to conduct the student intews on school
grounds and permitting CPS to remdN&. and J.Gduring the school dayAs
discussedin regards to the allegedly unlawful student interviews, the School
Defendantsre not liable for any constitutional violations of separating the family

or due process as they had no authority to and dishiiate the interviews or

participate in questioning the children. In a similar vein, the School Defendants

had no legal autirity to decide or participate in the decision to take custody of
Plaintiffs’ children and transfer that custody to CPS. Only Deputy Hull had suc
authority. Finally, insofar as Plaintiffs allege a Fourth Amendment violation
against Defendant East Vall&¢hool District Plaintiffs do not have standing to

bring this claim
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Turning toPlaintiffs’ Monell claim, Plaintiffscontencthat the District

policies permitting school employees to (1) observe CPS interviews of students

without parental conserdnd(2) release students into the custody of law
enforcement oCPS are unconstitutional and deprived Plaintiffs’ of their
constitutional rights. ECF No. 12 at-29. UnderMonell, it is only when an
official government policy causes its employees or agents to violate another’s
constitutional rights that the government as an entity is liable under § 1983. 43
U.S. at 694.Importantly, the official policy must be the moving folmehind the
constitutional violation.ld. The causation element is essential to sustdorell
claim.

The Court finds that Plaintiffs fail to produce sufficient evidence to create
genuine issue of material fact as to whether Defendant East Valley School Dis{
iImplemented an unconstitutional policy that resulted in a deprivation of Plaintiff
constitutional rights.For reasons already discussBtintiffs have not come
forward with admissible evidence to demonstrate a triable issue as to aniy of th
constitutional causes of action. As such, contrary to the Plaintiffs’ conterttiens,
School Defendants’ conduct did not result in a violatiotheir constitutional
rights. This finding is determinative of Plaintiffgfonell claim. UnderMonell,

8 1983 liability cannotattach vithout an underlyingconstitutional violation. 436

U.S. at 694.The Courtneed not considehe constitutionality of the District
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policies, as there were no constitutional violations of Plaintiffs’ rights.

Accordingly, the Court finds that summary judgment for the School Defendants i

warranted orPlaintiffs’ Monell claim.

In short the Court determines that summary judgment on these federal
claims is warranted given that the School Defendants are entitled to qualified
immunity and Plaintiffs have not come forward with admissible evidence to
demonstrate a tide issue at to any one of these federal causes of action.

B. State Law Claims

Plaintiffs also assert several state law claims against the School Defends
including intentional infliction of emotional distress, assault, battery, false
imprisonment, abuse of process, invasion of privacy, declaratory relief, neglige
and violation of “State Civil Rights.” ECF No. 12 at 2.

The SchooDistrict Defendats argue that Plaintiffs’ stataw claims should
be dismissed for failure to submit a tort claim at least sixty days before filing su
as required under state la&CF No. 54 afl6. In Washington, a local government
entity may be liable for damages arising from its tortious conduct to the same
extent as if it were a private person or corporation. RCW 4.96.010(1). HoweVe

pursuant to RCW 4.96.020, prospective plaintiffs must file a tort claim with the

ORDER DENYING PLAINTIFFS’ MOTION TO STRIKE
GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 25

\nts,

nce

it

U
=




10

11

12

13

14

15

16

17

18

18

20

local government at least 60 days prior to filing a lawsuihe purpose of this
claim filing statutds “to allow government entities time to investigate, evaluate,
and settle claims” before they are sudtkdina v. Pub. UtilDist. No. 1,147
Wash.2d 303, 310 (2002)The claim filing statute is to be liberally construed
such that substantial compliance is satisfactbse v. Metro. Parks Tacoma83
Wash.App. 961, 968 (2014)In this context, gbstantial compliancemeanghat
the “statute has been followed sufficiently so as to carry out the intewhfoh
the statute was adoptedld. at 96768 (quotingBanner Realty, Inc. v. Dep'’t of
Revenuegd8 WashApp. 274, 278 (1987))However, failure to comply with the
statue is grounds for dismissaMercer v. State4d8 WashApp. 496, 498 (1987).
By the plain language of RCW 4.96.020, Plaintiffs’ state law claims again
DefendanEast Valley School District and its employees are subject to RCW
4.96.020’s notice requirement. Plaintiffs do atktgeotherwise. Nor do

Plaintiffs dispute the fact th#éteyfailed to provide the required noticéccording

6 According to RCW 4.96.020, “[a]ll claims for damages against a local

governmental entity, or against any local governmental entity’s officers,

St

employees, or volunteers, acting in such capacity, shall be presented to the agent

within the applicable period of limitations within which an action must be

commenced.” RCW 4.96.026)
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to East Valley School Distrigtolicy, the Superintendent of East Valley School
District receivesand reviewshoticesof tort claims ECF 57 aff 5. The
Superintendent has never received a notice of tort claim from Plaintiffs or from
anyone else on their behalfl. at 16. In their response brie®Jaintiffs do not
assert that they filed the required notice, o heyprovide any evidence to
contradict the School Defendants’ evidence that no notice was rec&EdNo.
68.

The Court finds thathere is no genuine dispute that RCW 4.96.020’s notig
requirement applies to all of Plaintiffs’ state law tort claims against all of the
SchoolDefendants in this matter, and Plaintiisrethereforerequired by RCW
4.96.020 to provide a notice of tort claim to Defendant East Valley School Distn
and then to wait sixty days before commencing suit. Plaintiff undisputedly did |
provide the required notice. Thus, Plaintiffs have failed to substantially comply
with RCW 4.96.020’s requirements and dismissal of Plaintiffs’ state law tort
claimsis appropriate.

Finally, the School District Defendants assert that Plairdifésnot entitled
to declaratory or injunctive relief. ECF No. 54 atllla The School Defendants
argue thagalthough Plaintiffs label their claim as one for declaratory reiibft
Plaintiffs really seek is a preliminary injunctiofd. at 15. The School Defendants

contendthatequitable relief is inappropriate becatisePlaintiffs cannot prove the
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elements required to obtain a preliminary injima, includinga likelihood that

they will succeed on the merits and suffer irreparabhen in the absence of
injunctive relief Id. at 1516; Int’l Francise Ass’n, Inc. v. City of Seaftk03 F.3d
389, 399 (9th Cir. 2015). Plaintiffs do not address this issue in their response.
ECF No. 68. The Court dismisses Plaintiffs’ claims for declaratory or injunctive
relief as the School Defendants are entittesummary judgmendn all claimsand
thus no declaratory or injunctive relief is available

Accordingly, the Courfinds that summary judgmeiin thesestate law
claims is warrantedPlaintiffs failed to substantially comply with RCW 4.96.020’s
requirement&nd Plaintiffs have not come forward with admissible evidence to
demonstrate a triable issue as to any one of these causes of action.

Having found that summary judgmastwarrantedn favor of the School
District Defendantsthe Court denies as moot Plaintiffs’ Motion for Summary
Judgmen{ECF No. 68).The School Defendants’ Motion to Strike (ECF No. 74)
and Motion in Limine (ECF No. 81) are also denied as moot
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiffs’ Motion to Strike(ECF No.64) isDENIED.

2. School Defendants’ Motion for Summary Judgment (ECF No. 54) is

GRANTED.
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3. Plaintiffs’ Motion for Summary Judgment (ECF No. 68PIENIED as
moot.
4. School Defendants’ Motion to Strike (ECF No. RHPENIED as moot
5. School Defendants’ Motion in Limine (ECF No. 81DENIED as
moot.
The District Court Executives directed to enter this OrdandJudgment for
Defendants accordinglftirnish copies to counsedndCLOSE the file.
The deadlines, hearings and trial date\@k€ATED. Each party to bear its own
costs and expenses.
DATED September 12, 2018
il

~ THOMAS O. RICE
ChiefUnited States District Judge
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