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Commissioner of Social Security
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Oct 09, 2018
UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON
ANNE T., No.1:17-CV-3120FVS
Plaintiff, ORDERGRANTING PLAINTIFF’S
MOTION FORSUMMARY
VS. JUDGMENTAND DENYING
DEFENDANTS MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,

BEFORE THE COURTarethe partiescrossmotions for summary
judgment. ECHNos.12, 16 This matter was submitted for consideration withput
oral argument. Plaintiff was represented by attoiheyames TreeDefendant
was represented [8pecial Assistant United States Attorney Christopher J.
Brackett The Court, having reviewed the administrative record and the parties
briefing, is fully informed.For the reasons discussed bel&intiff's Motion,

ECF No.12, is grantedandDefendants Motion,ECF No.16, is denied
11
1]
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JURISDICTION

Plaintiff Anne T. (“Plaintiff”) filed for disability income benefits (DIB) on
June 12, 2013, alleging an onset date of June 30, 2012. T932Q21. Benefits
were denied initially, Tr. 1226, and upon reconsideration, Tr. 132 Plaintiff
appeared at a hearing before an administrative law judge (ALJ) on Septem
2015. Tr. 4788. On March 28, 2016, the ALJ denied Plaintiff's claim, Tr381
and on May 10, 2017, the Appeals Council denied review. -3r. The matter is
now before this Court pursuant to 42 U.S.C. § 405(g).

BACKGROUND

The facts of the case are set forth in the administrative hearing and
transcripts, the ALJ’s decision, and the briefs of Plaintiff and the Commissio
and are therefore only summarized here.

Plaintiff was 45 years old at the time of the hearing. Tr. 52. She has i
associate of arts degree and was a certified medical assistant. Tr. 52. She
worked in December 2012 as anaall medical assistant. Tr. £3}. She also hj
work experience as a stage technician for a theater and as a telephone ope
54-55. She was previously honorably discharged from the Navy as a store |
third class. Tr. 58, 71.

Plaintiff testified she is not able to work because she is in a lot of pain
“24/7." Tr. 64. She has fibromyalgia and her pain has steadily gotten worse

64, 6768. She has pain and swelling in her joints. Tr. 68. Activity such as
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participating in the hearing will cause her to go home and go to bed for the 1
the day Tr. 69. She takes morphine for pain and another medication for
breakthrough pain. Tr. 69. She also has interstitial cystitis which causes cr
and pain throughout the day and burning when she uses the bathroom. Tr.
pain is crippling andhere is not much she can do to treat it, other than lie doy
and use a heating pad which helps a little. Tr. 69. She gets extremely fatig
needs to lie down frequently. Tr. 71.

Plaintiff testified she has depression. Tr. 70. She is unadiz doything
with her children, she is “unable to keep a life,” difidh not living the way I'm
going right now.” Tr. 70. She testified she lived an active life until around 2
working 1014 hours days five days a week. Tr. 70. She used to volatteer
children’s schools and at a weekend medical clinic. THZIZ0Sometimes she
also worked at the theater on weekends. Tr. 71. Plaintiff testified that her li
so frustrating right now that | want to scream.” Tr. 72.

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 4
limited; the Commissioner’s decision will be disturbed “only if it is not suppo
by substantiakvidence or is based on legal erroHill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevant evidence that

reasonable mind might accept as adequate to support a conclusioat”1 159
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(quotation and citation omitted). Stated differently, substantial evidence equ
“more than a mere scintilla[,] but less than a preponderande(tjuotation and
citation omitted). In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than seart
for supporting evidence in isolatiomd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdiund v. Massanar253 F.3d 1152,
1156 (9th Cir. R01). If the evidence in the record “is susceptible to more tha
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the rectMdlina v.Astrue,674
F.3d 1104, 1111 (9th Ci2012). Further, a district court “may not reverse an

ALJ’s decision on account of an error that is harmless.” An error is harmless

“where it is inconsequential to the [ALJ’s] ultimate nondisability determinatign.

Id. at 1115 (quotation and citaih omitted). The party appealing the ALJ’s
decision generally bears the burden of establishing that it was haB8hateki v.
Sanders556 U.S. 396, 4020 (2009)
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditions to be consideresklaled” within
the meaning of the Social Security Act. First, the claimant must be “unable
engage in any substantial gainful activity by reason of any medically determ

physical or mental impairment which can be expected to result in deathabr w
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has lasted or can be expected to last for a continuous period of not less tha
months.” 42 U.S.C. 8§ 423(d)(1)(A). Second, the claimant’s impairment mus
“of such severity that he is not only unable to do his previous work][,] but car
consdering his age, education, and work experience, engage in any other ki
substantial gainful work which exists in the national econbmy U.S.C. §
423(d)(2)(A).

The Commissioner has established a-ftep sequential analysis to
determine whethex claimant satisfies the above critertsee20 C.F.R. 8
404.1520(a)(4)(K(v). At step one, the Commissioner considers the claimant’

work activity. 20 C.F.R. § 404.1520(a)(4)(i). If the claimant is engaged in

“substantial gainful activity,” the Comssioner must find that the claimant is njot

disabled. 20 C.F.R. 8 404.1520(b).

If the claimant is not engaged in substantial gainful activity, the analys
proceeds to step two. At this step, the Commissioner considers the severity
claimant’s impairment. 20 C.F.R. § 404.1520(a)(4)(ii). If the claimant suffer

from “any impairment or combination of impairments which significantly limit

[his or her] physical or mental ability to do basic work activities,” the analysis$

proceeds to step three. 2(0FAR. § 404.1520(c). If the claimant’s impairment
does not satisfy this severity threshold, however, the Commissioner must fir

the claimant is not disabled. 20 C.F.R. 8§ 404.1520(c).
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At step three, the Commissioner compares the claimant’s impairment
severe impairments recognized by the Commissioner to be so severe as to
a person from engaging in substantial gainful activity. 20 C.F.R. §
404.1520(a)(4)(iii). If the impairment is as severe or more severe than one
enumerated impairments, the Commissioner must find the claimant disableq
award benefits. 20 C.F.R. § 404.1520(d).

If the severity of the claimant’s impairment does not meet or exceed th
severity of the enumerated impairments, the Commissioner must pause to g
theclaimant’s “residual functional capacity.” Residual functional capacity (R
defined generally as the claimant’s ability to perform physical and mental wq
activities on a sustained basis despite his or her limitations, 20 C.F.R. §
404.1545(a)(1), iselevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the clain
RFC, the claimant is capable of performing work that he or she has perform
the past (past relevant work). 20 C.F.R. § 404.1520(a)(4)(iv). If the claimar
capable of performing past relevant work, the Commissioner must find that {
claimant is not disabled. 20 C.F.R. 8§ 404.1520(f). If the claimant is incapal
performing such work, thanalysis proceeds ttep five.

At step five, the Commissioner considers whether, in view of the claim
RFC, the claimant is capable of performing other work in the national econo

20 C.F.R. 8§ 404.1520(a)(4)(v). In making this determination, the Commissiq
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must also consider vocational factors such as the claimant’'s age, education
past work experience. 20 C.F.R. 8§ 404.1520(a)(4)f\whe claimant is capable
adjusting to other work, the Commissioner must find that the claimant is not
disabled. 20 C.F.R. § 404.1520(g)(1). If the claimant is not capable of adju
other work, analysis concludes with a finding that the claimant is disabled af
therefore entitled to benefits. 20 C.F.R. § 404.1520(g)(1).

The claimant bears the burden of proof at steps one through four aboy
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, théourden shifts to the Commissioner to establish that (1) the clain
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20 C.F.R. § 404.1560(&&ran v.Astrue
700 F.3d 386, 389 (9th Ci2z012).

ALJ'S FINDINGS

At step one, the ALJ found Plaintiff has not engaged in substantial gai
activity since June 30, 2012, the alleged onset date. Tr. 23. At step two, th
found Plaintiff has the following severe impairments: obesity, filyaigia,
interstitial cystitis, knee degenerative joint disease, hip osteoarthritis/degeng
joint disease, Raynaud’s disease, affective disorder, anxiety disorder versug
posttraumatic stress disorder (PTSD), and somatoform/pain disorder. Tr. 24
step three, the ALJ found that Plaintiff does not have an impairment or

combination of impairments that meets or medically equals the severity of a
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impairment. Tr. 24. The ALJ then found Plaintiff has the residual functional
capacity to perform aeduced range of light work with the following additional
limitations:

She can stand and/or walk for about two hours in an-igint workday
and she can use a medically required hand held assistive device for
ambulation. She can frequently reach. Sheotaasionally balance,
stoop, kneel, and crouch. She cannot crawl or climb ladders, ropes,
scaffolds, ramps, or stairs. She must avoid concentrated exposure o
extreme cold and heat, humidity, vibration, pulmonary irritants, and
hazards. She cannot be required to operate motorized vehicles. She
can work in very quiet to moderate noise intensity level as those terms
are defined in the Selected Characteristics of Occupations Defined in
the Revised Dictionary of Occupational Titles (SCO). She canrperfo
simple, routine tasks and follow short, simple instructions. She can do
work that needs little or no judgment and she can perform simple dutie
that can be learned on the job in a short period. She requires a work
environment with minimal supervisor contact (minimal does not
preclude all contact, rather it means that contact does not occur
regularly. Minimal contact also does not preclude simple and
superficial exchanges or being in proximity to the supervisor). She can
work in proximity to coworkers but not in a cooperative or team effort.

She requires a work environment that has no more than superficig
interactions with coworkers. She requires a work environment that ig
predictable and with few work setting changes. She requires a work
environmenwithout public contact.

UJ

Tr. 26.

At step four, the ALJ found Plaintiff is unable to perform past relevant work.
Tr. 35. After considering the testimony of a vocational expert and Plaintiff’s lage,

education, work experience, and residual functional capacity, the ALJ found|there

are other jobs that exist in significant numbers in the national economy that

Plaintiff can perform, such as patcher/bench assembler, final inspector, or cjrcuit

board assembler. Tr. 3b. Therefore, at step five, the ALJ concluded that
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Plaintiff has not been under a disability, as defined in the Social Security Ac
June 30, 2012, through the date of the decision. Tr. 36.
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision den
disability income benefits under Title Il of the Social Security Act. ECF No.
Plaintiff raises the following issues for review:
1.  Whether the ALJ failed to properly consider the Veteran’'s
Administration disability rating;
2.  Whether the ALJ failed to properly considke medical opinion
evidence,
3. Whether the ALJ improperly discredited Plaintiff's symptom clair
and
4.  Whether the ALJ properly considered the lay witness statement.
ECF No. 12 at 1.
DISCUSSION
A. Veteran’s Administration Disability Rating
Plaintiff conters the ALJ failed to properly consider the Veteran’'s
Administration (VA) disability rating finding that Plaintiff is 50% disabled. EC

No. 12 at 1214. An ALJ must ordinarily give great weight to a VA determina

of disability because of the “marked similarity between these two [the VA and
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SSA] federal disability programs McCartey v. Massanar98 F.3d 1072, 1076

(9th Cir. 2002).

Both programs serve the same governmental purppsaviding
benefits to those unable to work because of a serious disability. Botl
programs evaluate a claimant’s ability to perform-fufle work in the

national economy on a sustained and continuing basis; both focus on

analyzing a claimant’s functional limitations; and both require
claimants to present extensive medical documentation in support o
their claims. Both programs have a detailed regulatory scheme thg
promotes consistency in adjudication of claims. Both are administered
by the federal government, and they share a common incentive to wee
out meritless claimsThe VA criteria for evaluating disability are very
specific and translate easily into SSA’s disability framework.

Id. However, “[b]ecause the VA and SSA criteria for determining disability are

not identical, [] the ALJ may give less weight to a VA disability rating if he gi
persuasive, specific, valid reasons for doing so that are supported by the re
Id. An ALJ is not compelled to adopt the conclusions of the VA'’s decisions

wholesale, but if an ALJ deviates from final VA decisions, the deviation mus

based on contrary evidence that is persuasive, specific, and valid, and supported by

the record.Hiler v. Astrue 687 F.3d 1208, 1212 (9th Cir. 20X#)ternal quotatio
omitted).

In June 2013, the VA revised Plaintiff's disability rating from 40% to 5(
for degenerative arthritis, status post medial meniscectomy in the left knee;
hip strain; and tear of left iliofemoral ligament with degenerative joint diseas
221-33. The ALJ gave little weight to the numeric disability ratingessed by tf

VA. Tr. 33-34.
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First, the ALJ rejected the VA disability ratings because “the VA has n
opined that the claimant was unemployable in these rating decisions.” Tr. 3
meaning of this statement is unclear. One interpretatitraighe VA rating is
equivalent to a determination that Plaintiff is employable. If that is what the
intended, it follows that the ALJ would not need to reject the rating but woulc
rather cite the rating as support for the ALJ’s ultimate nondisability concltsic
This interpretation is also at odds with the ALJ’s second reason for rejecting
VA rating, which asserts that the rating is not based on an assessment of P
ability to perform work in the national economy. Tr. 34. Itis inconsistent to
suggest that the rating reflects a determination regarding employability, but
state the assessment is not based on an assessment of Plaintiff's ability to V

Alternatively, if the meaning of the first reason for rejecting the VA rati

that VAratings in general are not employability ratings, this reasoning would

ot

4. The

ALJ
)
.

the
aintiff's
firs
then
VorK.
ng is

be

based on the general ground that the VA and SSA disability inquiries are different,

tIt is noted that the VA 50% disability rating does not take into account all of

Plaintiff’'s severe impairments such as fiboromyalgia iswekstitial cystitis it only

takes into account her serndoaated impairments involving hknee and hip. T.

24, 22130.
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and “[that] analysis fell afoul dficCartey”? Valentine v. Comm’r of Soc. Sec.
Admin, 574 F.3d85, 695 (9th Cir. 2009). Regardless, this is not a persuasi
valid, and specific reason based on contrary evidence.

Second, the ALJ rejected the VA disability ratings because “they did n
provide an individualized assessment that focuses on a claimant’s ability to
perform work in the national economy.” Tr. 34. This is just a different way ¢
stating that the rules and findings of the VA and the SSA differ, which is not
valid considerationSee McCarty298 F.3d at 107&ee alsd_uther v. BerryHl,
891 F.3d 872, 877 (9th Cir. 2018]jiler, 687 F.3d at 1212/alentine 574 F.3d at
695. The ALJ’s finding is contrary to precedent and is therefore not valid or

persuasive.

2The ALJ devoted several paragraphs to discussing the differences betweel
VA and Social Security disability programs and cMeCarteyfor the finding tha
“the two agencies have different criteria for determiningldiga” Tr. 33-34

(quoting 298 F.3d at 1076). To the extent that the ALJ intended to reject thq
disability rating on that basis generally, the ALJ’s finding is erroneous under

McCartey
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Defendant contends the ALJ cited additional reasons constituting pers
valid, and specific reasons for rejecting the VA rating. ECF No. 16 at 10.
Specifically, Defendant asserts the ALJ “discounted [the VA] ratings for the
reason that applied to Dr. Rue’s opinions.” ECF No. 16 at 10 (citing 33382
Indeed, the AL&ited the longitudinal history, the objective clinical findings, a
her performance on physical examinations “set forth above” as inconsistent
the VA rating “to the extent they reflect more severe restrictions.” Tr. 32. A
discussedifra, the ALJs reasons for rejecting Dr. Rue’s opinions are based 1
least in part on a selective reading and mischaracterization of the record of
record, and are therefore not legally sufficient reasons for rejecting the VA r
Furthermore, even if the ALJteasoning was adequate to support rejecting D
Rue’s opinions and the reasons could be considered “valid” reasons, there i
indication that the ALJ considered these reasons in evaluating the VA rating
sufficiently specific or persuasive manner.

The ALJ gave no weight to the VA disability rating without citing
persuasive, valid and specific reasons for doing so. The ALJ cited no evide
contrary to the rating; in fact, the ALJ indicated that “more weight” was giver
the objective findings cdained in VA treatment notes, which presumably forn
the basis of the rating. The ALJ’s reasons for rejecting the VA rating are
essentially variations on differences in rules between the VA and the Social

Security Administration, which is not consistentmwtontrolling case law in the
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Ninth Circuit. Thus, the ALJ did not properly consider the VA rating and the
matter must be remanded for reconsideration.
B. Medical Opinion Evidence

Plaintiff contends the ALJ improperly rejected the medical opinidreof
treating physician, Katina Rue, D.O. ECF No. 12-ap7

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the cla
but who review the claimant’s file (nonexamining or reviewing physicians).”
Holohan v. Massanar246 F.3d 1195, 12602 (9th Cir. 2001) (brackets omitte
“Generally, a treating physician’s opinion carries more weight than an exam
physician’s, and an examining physician’s opinion carries more weight than
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to those that are not, and to the opinions of
speialists concerning matters relating to their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physician’s opinion is uncontradicted, an AL|

reject it only by offering “clear and convincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including g

treating physician, if that opinion is brief, conclusory and inadequately suppc
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by clinical findings.” Brayv. Comm’r of Soc. Sec. AdmiB54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation marks and brackets omitted). “If a treating
examining doctor’s opinion is contradicted by another doctor’s opinion, an A
may only reject it by providing specific and legitimate reasons that are suppt
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81
F.3d 821, 8381 (9th Cir. 1995)).

In January 2014, Dr. Rue completed a Medical Report form, notingash
been treating Plaintiff since 2011. Tr. 597. She listed diagnoses of polyarth
with abnormal ANA titer, fibromyalgia, chronic fatigue syndrome, and PTSD
597. Dr. Rue noted Plaintiff's symptoms and signs of swollen joints and
chronically elevated ANA titer. Tr. 597. She opined Plaintiff needs to lie do

every day for hours at a time due to pain and exhaustion which is worse aftg

) or
LJ

brted

e h
ralgia

Tr.

vn

2r any

sort of activity or outing. Tr. 597. Plaintiff's medications caused or could cause

narcolepsy, drowsiness, or poor reaction time. Tr. 597. Dr. Rue indicated ti
Plaintiff is unable to tolerate activity or pressure and physical or emotional s

worsens her daily functioning. Tr. 598. Dr. Rue opined Plaintiff would miss

nat

fress

four

or more days of work per month, likely even a week at a time. Tr. 598. Shqg also

assessed Plaintiff as severely limited, meaning unable to lift at least two pounds or

unable to stand and/or walk. Tr. 598. Additionally, during an office visit on
January 10, 2014, Dr. Rue opined, “I do not feel thafishen any condition to

work.” Tr. 602.
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In July 2014, Dr. Rue completed a second Medical Report form. T88.
She listed fiboromyalgia and abnormal ANA as the diagnoses, noting abnorn
exam and laboratory findings. Tr. 682. Dr. Rue indicated Plaintiff needs to
down during the day for two to 16 hours due to pain and fatigue, and that sh
been treated with physical therapy, opiate and nonopiate pain medications,
referral to specialists. Tr. 682. She agadaicated work on a regular and
continuous basis would cause Plaintiff's condition to deteriorate, and that sh
would miss work four or more days per month. Tr. 683. The ALJ gave little
weight to Dr. Rue’s opinions. Tr. 32.

Because Dr. Rue’s opinisrwere contradictely the opinion of Gordon
Hale, M.D., a reviewing physician, Tr. -1, the ALJ was required to provide

specific and legitimate reasons for rejecting Dr. Rue’s opiniBayliss 427 F.3d

at 1216.
The ALJ rejected Dr. Rue’s opiniobgcause they “are inconsistent with
claimant’s longitudinal history, the objective clinical findings, and her perforn

82

al

e
e had

and by

e

the

nance

on physical examinations.” Tr. 32. The consistency of a medical opinion with the

record as a whole is a relevant factor in evaluating a medical opinilngenfelter
v. Astrue 504 F.3d 1028, 1042 (9th Cir. 2000xn v. Astrue495 F.3d 625, 631

(9th Cir. 2007). A medical opinion may also be rejected if it is unsupported

medical findings.Bray, 554 F.3d at 1228atson v. @mm’r of Soc. Sec. Admjn|.

359 F.3d 1190, 1195 (9th Cir. 2004))omas v. Barnhar278 F.3d 947, 957 (Ot
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Cir. 2002);Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2008)atney v.
Sullivan 981 F.2d 1016, 1019 (9th Cir.1992).

The ALJ cited a numbef treatment records which the ALJ found are
inconsistent with Dr. Rue’s opinion. Tr.-Z3. The ALJ noted records showin(
she has “consistently been neurologically intact with 5/5 strength throughou
a 2015 office record indicating largely unremarkable review of systems with
and adequate strength in the upper and lower extremities, and a smooth ga
was slightly unsteady with Romberg testing. Tr. 32 (citing Tr-39,/58890,
830-32). The ALJ also cited records indicating Plaintiff benefitted from
medication and a left knee injection, and that she acknowledged her fibromy
was “wellcontrolled” in mid2014. Tr. 33 (citing Tr. 404, 448, 604, 7489,
926).

Plaintiff contends the ALJ’s “overly selective version of the record
mischaracterizes the record as a whole,” and that the records cited by the A
not contradict Dr. Rue’s opinions. ECF No. 12 at 8. An ALJ should “consid¢
longitudinal record whenever possible because the symptoms of FM can wg
wane so that a pgon may have ‘bad days and good days.” Social Security
Ruling (S.S.R.) 12. The Court agrees with Plaintiff that the ALJ selectively
considered the record. For example, an office visit record from Dr. Rue datg
2013 and cited by the ALJ mentioimat a prednisone burst three months prior

“helped significantly,” which is part of the ALJ’s basis for finding that Plaintiff
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benefitted from medication. Tr. 33, 402. However, Dr. Rue indicated that d
the prednisone burst, Plaintiff “continued to have hand swelling.” Tr. 402.
Plaintiff had also been maintained on prednisone but was still having swellir
the “MCPs” (metacarpophalangeal joints). Tr. 402. Additionally, Plaintiff wa
“crying at the drop of a hat” because she “just can’t fundtenway she is.” Tr.
402. She reported pain and was so fatigued that she could “sleep for an en
after she overdoes it.” Tr. 402. This record actually supports Dr. Rue’'suapir
rather than undermines it.

Similarly, the ALJ cited an August 2013 note by Dr. Rue that Plaintiff f
the current morphine dose was “really making a difference for her pain level
604. However, the ALJ failed to recognize that Plaintiff also reported that sk
not been “up and mobile” at the same time, wiscactually consistent with Dr.
Rue’s opinions that she needs to lie down frequently. Tr. 597, 604, 682.

The ALJ also noted a September 2014 record indicating Plaintiff calleg
treating provider to report that she was “moving things in the garage” and ha
reinjured her left knee” Tr. 834. There are no other details provided. The A
found Plaintiff's report that she was “moving things in the garage” is inconsis
with Dr. Rue’s finding that Plaintiff is unable to lift two pounds or to stand/wz
Tr. 598. However, the inconsistency, if any, applies only Dr. Rue’s January
opinion and not the July 2014 opinion, because Dr. Rue did not opine about

Plaintiff's work level in July 2014. Tr. 598. Itis also noted that “moving thin
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the garag” resulted in Plaintiff reinjuring her knee, suggesting that she was |
fact, capable of successfully engaging in that activity. Further, this one inst3
an activity which is not explained or described in any detail is not sufficient t
justify rejecting the opinion of bbng-term treating physician.

While a few of the records cited by the ALJ may support the ALJ’s

conclusions, the unsupported findings discussgutaand elsewhere in this

not, in
ance of

o)

decision call into question the ALJ’s interpretation of the evidence in general and

the record overall. The ALJ should reconsider Dr. Rue’s opinion as part of
overall reevaluation of the record on remand.
C. Plaintiff's Symptom Claims

Plaintiff contends the ALJ improperly rejected her symptom claims. E
No. 12 at 1418. An ALJ engages in a twsiep analysis to determine whether «
claimant’s testimony regarding subjective pain or symptoms is credible. “Fif
ALJ must determine whether there is objective medical evidence of an unde
impairmentwhich could reasonably be expected to produce the pain or othel
symptoms alleged.Molina, 674 F.3d at 1112 (internal quotation marks omitt
“The claimant is not required to show that her impairment could reasonably
expected to cause the severifyttie symptom she has alleged; she need only
that it could reasonably have caused some degree of the symptasgliez v.

Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal quotation marks omitted).
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Second, “[i]f the claimant meets the first test and there is no evidence
malingering, the ALJ can only reject the claimant’s testimony about the seve
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for {
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (internal
citations and quotations omitted). “General findings are insufficient; ratleer,

ALJ must identify what testimony is not credible and what evidence underm

the claimant’s complaints.fd. (quotingLester 81 F.3d at 834kee also Thomas

278 F.3d at 958 (“[T]he ALJ must make a credibility determination with findi
sufficiently specific to permit the court to conclude that the ALJ did not arbit
discredit claimant’s testimony.”). “The clear and convincing [evidence] stan(
Is the most demanding required in Social Security caséstison v. Colvin 759
F.3d 995, 1015 (9th Cir. 2014) (quotiMpore v. Comm’r of Soc. Sec. AdmiA78
F.3d 920, 924 (9th Cir. 2002)).

In assessing a claimant’s symptom complaints, the ALJ may consi@er
alia, (1) the claimant’s reputation for truthfulness; (2) inconsistencies in the
claimant’s testimony or between her testimony and her conduct; (3) the claif
daily living activities; (4) the claimant’s work record; and (5) testimony from
physicians or third parties concerning the nature, severity, and effect of the
claimant’s condition.Thomas278 F.3d at 9589.

Here, the ALJ found Plaintiff's medically determinable impairments co

reasonably be expected to produce the symptoms alleged, but Plaintiff's stg
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concerning the intensity, persistence, and limiting effects of these symptoms
not entirely credible. Tr. 27.

First, the ALJ found the medical evidence doessabstantiate the severif
of Plaintiff's allegations of disabling limitations. Tr. 27. An ALJ may not
discredit a claimant’s pain testimony and deny benefits solely because the @
of pain alleged is not supported by objective medical evideRodins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 200Bginnell v. Sullivan947 F.2d 341,
34647 (9th Cir. 1991)Fair v. Bowen 885 F.2d 597, 601 (9th Cir. 1989).
However, the medical evidence is a relevant factor in determining the sever
claimant’spain and its disabling effect®ollins, 261 F.3d at 857; 20 C.F.R. §
404.1529(c)(2) (2011). Minimal objective evidence is a factor which may be
relied upon in discrediting a claimant’s testimony, although it may not be the
factor. See Burch v. Bahart, 400F.3d 676, 680 (9th Cir. 2005).

The ALJ discussed portions of the medical record, but did not explain
Plaintiff’'s pain testimony is undermined by the objective evidence. T2827
Even assuming the ALJ’s conclusions suggesting the record does not supp
Plaintiff’'s complaints are based on substantial evidence, the lack of objectiv
evidence cannot be the only reason supporting a finding regarding Plaintiff’s
symptom complaintsSee Burch400 F.3d at 680. As discusgatta, the ALJ’'s

other reasons for discounting Plaintiff's symptom complaints are not suppor
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substantial evidence. Because the lack of objective evidence cannot be the
basis for rejecting symptom complaints, this reason is insufficient.

Second, the ALJ foundi&ntiff received unemployment benefits for a
significant period of time during which she claims she was disabled. Tr. 29.
Receipt of unemployment benefits may cast doubt on a claim of disability, a
shows that an applicant holds herself out as capable of worlahgnim 763 F.3q
at 1165;Copeland v. Bower861 F.2d 536, 542 (9th Cir. 1988). Notwithstand
if the record does not establish whether the claimant held herself out as ava

for full-time or paritime work, receipt of unemployment benefits may not be

only

S it
)

ng,

ilable

inconsistent with disability allegation€armickle v. Comm’r of Soc. Sec. Admin.

533 F.3d 1155, 11662 (9th Cir. 2008).
The ALJ noted Plaintiff testified that every week she filed her

unemployment claim and truthfully answered that she was physically able a

nd

available for work. Tr. 31, 60. The ALJ also observed Plaintiff did not submit a

physician’s certificate restricting her hours, functions, or potential occupatio
regarding her unemployment claim. Tr-3D, 61. Although th&LJ stated he
was “not persuaded by her testimony that she could only ddéip&rtvork” and
discussed the “part time eligible” provisions of state regulations regarding

unemployment compensation, Tr. 30, the ALJ did not ask Plaintiff at the heg

whethe she held herself out as available for-tirthe or paritime work, and there

is no evidene tothat effect in the record.
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Additionally, when the ALJ asked about the conflict between Plaintiff's
statements for unemployment that she was physically aklertoconcurrent witl
her disability claim in which she asserted she is totally disabled, Plaintiff
responded, “I didn’t have a choice.” Tr. 64. She testified that, “we had no m

coming in except for unemployment,” and that she would have workedelbspi

—

oney

pain if she had gotten a job because, “You have to do what you can to provide for

your family[.]" Tr. 68. The record indicates that Plaintiff's certifications for
unemployment benefits were a financial necessity rather than a reflection of
impression of her true capacity to work. Accordingly, and because the ALJ’

inquiry about fulitime or paritime work was insufficient, Plaintiff's receipt of

U7

her

unemployment benefits does not reasonably support the ALJ’s decision to dive less

weight to Plainfif’s testimony.

Third, the ALJ found the record contains factual inconsistencies. Tr. 30. In

evaluating a Plaintiff's symptom complaints, the ALJ may rely on ordinary
techniques of credibility evaluatiorEmolen v. ChateB80 F.3d 1273, 1284 (9th
Cir. 1996). A strong indicator of credibility is the consistency of the individua
own statements made in connection with the claim for disability benefits ang
statements made to medical professionals. S.S:Rp9@he ALJ found
inconsistencies in numerogtatements regarding Plaintiff's care for her family,
pet care, driving, shopping, meal preparation, socializing, and general activit

Tr. 31 (citing 26471, 30614, 583). The purported inconsistencies involve
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statements made in function reports completed by Plaintiff in August 2013 g
March 2014, and at a psychological evaluation in October 2013, as well as :
hearing in September 2015. Tr. 31;@&3, 265, 267%68, 271, 30811, 58283.

Some of the ALJ’s findings regarding inconsistencies involve activities
do not suggest greater capacity than alleged. For example, in August 2013
Plaintiff indicated she cared for pets including two dogs, two fish, two guinez
and a kitten; whereas by March 2014 Plaintiff reported her family takes care

pets. Tr. 308. In some cases, caring for pets such as horses or other large

nd

ht the

that

A Pigs,
of the

[ or more

demanding animals might reasonably suggest activity inconsistent with disaility.

In this case, carinfpr a few household pets is not compelling evidence of
nondisability. And, although the ALJ cited Plaintiff's pet care to illustrate
inconsistencies in Plaintiff's reporting, Plaintiff's report of reduced capabilitie
regarding activities such as shopping, cooking, socializing, and pet care in N
2014 or at the September 2015 hearing is entirely consistent with her claim
condition declined over time. Tr. &3, 68, 292. These are not inconsistencisg
which reflect negatively on Plaintiff's symptom cplaints.

The ALJ also made numerous findings about the physical processes §
brain functions required to drive and concluded that Plaintiff's ability to drive
indicates a level of functioning in excess of that alleged by Plaintiff. Tr. 3&.
ALJ’s statements are without basis in the record and some are even questic

such as the assertion that driving requires social interaction. Tr. 31. Furthe

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
AND DENYING DEFENDANTS MOTION FORSUMMARY JUDGMENT- 24

S
flarch
that her

S

and

Th

nable,

r, the




1C

11

12

13

14

15

16

17

18

18

2C

21

ALJ'’s failure to identify which of Plaintiff's allegations are inconsistent with tl
many functions required by driving and the general dismissal of Plaintiff's
testimony on this basis is insufficierfbeeHolohan 246 F.3d at 1208 (The ALJ
“must specifically identify the testimotfpundto benotcredible and must
explain what evidence undermines the testimohy.

Based on the foregoing, the ALJ’s determination that Plaintiff's symptg
complaints are less than fully credible is not legally sufficient. The matter m
remanded for reconsideration of Plaintiffgmptom complaints in addition to
other errors and insufficiencies discussed throughout this decision.

D. Lay Witness

Plaintiff contends the ALJ erroneously rejected the lay witness statem
Eric T., Plaintiff's husband. ECF No. 12 at-28. An ALIJmust consider the
testimony of lay witnesses in determining whether a claimant is disabtedt v.

Comm’r of Soc. Sec. Admid54 F.3d 1050, 1053 (9th Cir. 2006). Lay witnes

ust be

ant of

[92)

testimony regarding a claimant’s symptoms or how an impairment affects ability to

work is competent evidence and must be considered by the ALJ. If lay testi
Is rejected, the ALJ “‘must give reasons that are germane to each witness.”
Nguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir, 1996) (citidgdrill v. Shalalg
12 F.3d 45, 919 (9th Cir. 1993)).

In March 2014, Plaintiff’'s husband completed a Function Report form

indicating Plaintiff has difficulty standing, sitting, and walking and experiences
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problems with vision, extreme fatigue, lifting, and balance. Tr-Z¥8 He

reported that Plaintiff spends most of the day lying down and frequently doe
get up to eat or drink. Tr. 299. Plaintiff's husband noted some difficulties w
personal care, such as difficulty with shoes and socks and pain in her shoul
when cleaning and grooming her hair. Tr. 299. He reported she does very
cooking and occasional chores but only for a few minutes at a time and may
time per month. Tr. 300. He estimated she gets a few groceries maybe on(
week for about 20 minuted a time. Tr. 301. She spends time with others ak
once a month watching movies, talking, or playing cards, but does not atten
events. Tr. 30D3. He indicated she has problems in almost every functiong
and can lift five pounds maximum, walks only for extremely short distances,
asleep during tasks, cannot stand for very long, and has lost dexterity in her
Tr. 303. She follows onstep directions well, but a large amount of informatig
confuses her. Tr. 304. She cries and sleeps in resfmtsemuch stress. Tr.

304.

S not

th

ders

ittle

'be one

Le a

out

d social
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falls

hands.

n

The ALJ found Plaintiff's husband’s observations are similar to Plaintiff’'s

complaints of mobility problems, fatigue, and poor vision, and gave little wei
the his statements for the same reasorengor rejecting Plaintiff's testimony
regarding her symptoms: longitudinal treatment history, objective clinical
findings, and her performance on physical and mental status exams; her co

of unemployment benefits; and factual inconsistencies in the record. Tr. 34
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discussedupra the ALJ’s findings regarding Plaintiff's symptom complaints i
legally insufficient. Thus, the application of those findings to the statement ¢
Plaintiff's husband is in question. On remand, the ALJ shoulchsgder the lay
witness statement.
CONCLUSION

After reviewing the record and the ALJ’s findings, the Court concludeg
ALJ’s decision isnot supportedby substantial evidence and free of harmful leg
error. The ALJ did not proplgrconsider Plaintiff's VA disability rating. The
ALJ’s consideration of Plaintiff's symptom complaints and her husband’s

statement was insufficient. Because of insufficiencies in the findings throug

Are

the

jal

hout

the record, the ALJ’s conclusions regarding Dr. Rue’s opinion are also in quiestion.

On remand, the ALJ should reconsider the evidence and conduct a new seq
evaluation, giving weight and consideration to the evidence as is appropriat
opinion of a medical expert may be helpful.
Accordingly,I T IS HEREBY ORDERED:
1. Plaintiff’s Motionfor Summary JudgmenECF No. 12, is
GRANTED.
2. Defendants Motionfor Summary JudgmenECF No. 16 is

DENIED.

3.  An application for attorney fees may be filed by separate motion|
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The District Court Executive is directed to file this Order and forward ©
to counsel. Judgment shall be enteredPlaintiff and the file shall bELOSED.
DATED October 9, 2018
Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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