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SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
DEVIN B., No. 1:17-cv-03143MKD

Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY

VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOGIL SUMMARY JUDGMENT
SECURITY,
ECF Na. 15, 16

Defendant.

Doc. 18

BEFORE THE COURTarethe partiescrossmotions for summary
judgment ECFNos.15, 16 The partiexonsented to proceed beforeagistrate
judge ECF No.7. The Court, having reviewed the administrative record and
parties’ briefing, is fully informedFor the reasons discussed below,Gloairt
deniesPlaintiff's motion (ECF No15) andgrantsDefendant’s motion (ECF No.
16).

JURISDICTION
The Court has jurisdiction over this case pursuant to 42 USS.405(g),

1383(c)(3).
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STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(@he scope of review under 8 405(g
limited; the Commissioner’s decision will be disturbed “only if it is not suppo
by substantia¢vidence or is based on legal erroHill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012)“Substantial evidence” means “relevant evidence that a
reasonable mind might accept as adequate to support a conclusioat”1. 159
(quotation and citation orted). Stated differently, substantial evidence equat
“more than a mere scintilla[,] but less than a preponderande(tjuotation and
citation omitted) In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than seart
for supporting evidence in isolatiomd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf the evidence in the record “is
susceptible to more than one rational interpretation, [the court] must uphold
ALJ’s findings if they are supported by inferences reasonably drawn from th
record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 201Further, a distric
court “may not reverse an ALJ’s decision on account of an error that is harn
Id. An error is harmless “where it is inconsequential to the [ALJ’s] ultimate

nondisability determination.ld. at 1115 (quotation and citation dted). The
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party appealing the ALJ’s decision generally bears the burden of establishin
it was harmed Shinsé&i v. Sandersb56 U.S. 396, 4620 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disalé@din
the meaning of the Social Security Aélirst, the claimant must be “unable to
engage in any substantial gainful activity by reason of any medically determ
physical or mental impairment which can be expected to result in death or w
haslasted or can be expected to last for a continuous period of not less than
months.” 42 U.S.C. § 1382c(a)(3)(A%econd, the claimant’s impairment mus
“of such severity thgis]he is not only unable to dber] previous work[,] but

cannot, consglering[her] age, education, and work experience, engage in any

kind of substantial gainful work which exists in the national economy.” 42 U|

§ 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R. 8§
416.920(a)(4)()(v). At step one, the Commissioner considers the claimant’s
activity. 20 C.F.R. § 416.920(a)(4)(i)f the claimant is engaged in “substantig
gainful activity,” the Commissioner must find that the claimant is not disal2ie
C.F.R. § 416.920(b).

If the claimant is not engagéd substantial gainful activity, the analysis
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proceeds to step twdAt this step, the Commissioner considers the severity o
claimant’s inpairment 20 C.F.R. § 416.920(a)(4)(ii)f the claimant suffers frof
“any impairment or combination of impairments which significantly limits][h
physical or mental ability to do basic work activities,” the analysis proceeds
three 20 C.F.R8 416.920(c) If the claimant’s impairment does not satisfy th
severity threshold, however, the Commissioner must find that the claimant i
disabled 20 C.F.R. 88 404.1520(c); 416.920(c).

At step three, the Commissioner compares the claimant’s impairment
severe impairments recognized by the Commissioner to be so severe as to
a person from engaging in substantial gainful activi9 C.F.R. 8
416.920(a)(4)(iii) If the impairment is as severe or more severe than one of
enumeratd impairments, the Commissioner must find the claimant disabled
award benefits20 C.F.R. § 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed th

severity of the enumerated impairments, the Commissioner must pauses® 3

the claimant’s “residual functional capacity.” Residual functional capacity R

defined generally as the claimant’s ability to perform physical and mental w¢
activities on a sustained basis despéelimitations, 20 C.F.R. § 416.945(a)(1),
relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the clain
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RFC, the claimant is capable of performing work 8n&t has performed in the p
(past relevant work)20 C.F.R8§ 416.920(a)(4)(iv) If the claimant is capable of
performing past relevant work, the Commissioner must find that the claiman
disabled 20 C.F.R. 8 416.920(f)If the claimant is incapable of performing su
work, the analysis proceeds to steef

At step five, the Commissioner considers whether, in view of the claim
RFC, the claimant is capable of performing other work in the national econo
20 C.F.R. § 416.920(a)(4)(v)n making this determination, the Commissioner,

must also consider vocational factors such as the claimant’'s age, education

past work experience20 C.F.R. 8§ 416.920(a)(4)(v)f the claimant is capable of

adjusting to other work, the Commissioner must find that the claimant is not
disabled 20 C.F.R. 8 416.92Qj(1). If the claimant is not capable of adjusting
other work, the analysis concludes with a finding that the claimant is disable
is therefore entitled to benefit20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of proof at stepslooedgh four above
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999f the analysis proceeds tq
step five, the burden shifts to the Commissioner to establish that (1) the clai
capable of performing other work; and (2) such work “existsgnicant
numbers in the national economy.” 20 C.F.R. § 416.960(8&kran v.Astrue

700 F.3d 386, 389 (9th Cir. 2012).
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ALJ'S FINDINGS

Plaintiff protectively filedanapplicationfor Title XVI supplemental security

income benefiten May 31, 2013, alleging a disability onset datdwfe 10, 2010

Tr. 222-27, 250 Theapplicatiors wee denied initially Tr. 117-25, and on
reconsideration, T129-35. Plaintiff appeared at a hearing before an
Administrative Law Judge (ALJ) on December 14, 20Tk 41-83. At the
hearing, Plaintiff amended her alleged onset date to May 31, @@1@rotective
filing date Tr. 49 OnMay 4, 2016, the ALJ denied Plaintiff's claintr. 22-35.
At step one, the ALJ found that Plaintiff has not engagsdinstantial

gainful activity sinceghe date of applicatioh Tr. 24. At step two, the ALJ founc
Plaintiff has the following severe impairmentsiearing loss; autistic disorder;
affective disorder; anxiety disorder; organic mental disorder; borderligléettual
Impairment; and learning disordeld. At step three, the ALJ found that Plaintif

does not have an impairment or combination of impairments that meets or

f

1In this finding, the ALJists the date the application was received by the Agency,

Tr. 24, 222, and not the date the application was protectively filed, Tr. 250

However for the remainder of the findings, the ALJ provides the protective fi

ng

date as the amended onset date. Tr. 35. Therefore, this is consideredsharmle

scrivener’s error.
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medically equals a listed impaent Tr. 25. The ALJ then concluded that
Plaintiff hasthe RFC to perform light work, with the following limitations:

The claimant can lift up to 20 pounds occasionally, lift or capryo
10pounds frequentlyShe can stand or walk for approximately 6 hours
and sit forapproximately 6 hours per-l®ur wakday with normal
breaks She can frequently climtamps or stairs but should never climb
ladders, ropes, or scaffoldsThe claimant mustvoid workplace
hazards, such as worlg with dangerous machinery anenking at
unprotected heights She can undstand, remember, and carry out
simple, repetitivadasks but should not be expected to complete more
complex or difficult tasks, consistentlyThe claimant is limited to a
routine work environment She is limited to performed workat is
primarily performed independently (can work around coworkers, but
not berequired to engage in jobs that require ongoing teamwork,
problem solving, or executivéecision making) She can have only
incidental interactions with the public (interactioith the publids not

a required part of the job duties).

Tr. 27. At step fourthe ALJ found that Plaintifiad no past relevant warK.
33. At step five, the ALJ found that there were jobs that exist in significant
number in the national economy that Plairntdtild performsuch as
assembler/production, cleaner/housekeeping, packing line worke34-35, 79
OnJune 23, 201,he Appeals Council denied revieWw, 1-8, making the
Commissioner’s decision final for purposes of judicial revi€ee42 U.S.C.

1383(c)(3); 20 C.F.R§§416.1481, 422.210.
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
her supplemental security inconbenefits under TitlXVI of the Social Security
Act. ECF No. b. Plaintiff raises the following issues for this Court’s review:

1. Whether the ALproperly weighed thenedicalopinion evidence;

2. Whether the ALJ properly weighed the lay witness testimony;

3. Whether the ALJ properhyeighedPlaintiff's symptom claimsand

4. Whether the ALJ made a proper stiep determination.
ECF No. 15 ab.

DISCUSSION

A.  Medical Opinion Evidence

Plaintiff contends the ALJ erred by failing pooperly considethe opiniors
of examining gychologists Roland Dougherty, Ph.D. a8teve Becker, Ph.D
ECF No. 15 ab-12

There are three types of physiciaml psychologists (1) those who treat
the claimant (treating physicians); (2) those who examine but do not treat th
claimant (examining physicians); and (3) those who neither examine nor tre
claimant but who review the claiméasffile (nonexamining or reviewing
physicians). Holohan v. Massanark46 F.3d 1195, 12602 (9th Cir. 2001)

(brackets omitted)“Generally, a treating physiciaopinion carries more weig
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than an examining physicias, and an examining physicigropinion carries mof
weight than a reviewing physiciai Id. “In addition, the regulations give mor
weight to opinions that are explained than to those that are not, and to the o
of specialists concerning matters relating to their specialty over that of
nonspecialists. Id. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ n
reject it only by offering clear and convincing reasons that suipported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005)
“However, the ALJ need not accept the opinion of any physician, including 4
treating physician, if that opinion is brief, conclusory and inadequately supp(
by clinical findings: Brayv. Comm. of Soc. Sec. Admbb4 F.3d1219,1228
(9th Cir. 2009)internal quotation marks and brackets omittedf a treating or
examining doctds opinion is contradicted by another dotgavpinion, an ALJ
may only reject it by providing specific and legitimate reasons that are supp(
by substantial evidenceBayliss 427 F.3d at 1216 (citingesterv. Chater 81
F.3d 821 830-31 (9th Cir. 1995).

1. Roland Dougherty, Ph.D

Dr. Doughety completed @&sychological Evalationon October 28, 2013
Tr. 40420. He diagnosedlaintiff with major depressive disorder, generalized

anxiety disorder, Asperger’s syndrome, ptogtimatic stress disordé?TSD)
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e
e

pinions

nay

p==4

prted

prted




10

11

12

13

14

15

16

17

18

19

20

probable mathematics learning disorder, and central augitocgssing disorder
Tr. 409 Dr. Dougherty provided the following medical source statement:
| believe that she has ability to perform detailed and complex tasks
though she may need some direction and remin&rs should be able
to acceptinstructions from supervisors though she may need some
repetition of directions.
She should be able to interact withhweorkers and the public, though
she is likely to have difficulty in reading social cues and would
probably do best in an environment in which such interactions arg
limited.
She may have some difficulty maintaining regular attendance in the
workplace, especially in a fulime job, due to the presence of
significant depression and anxietifor the same reasons, she is likely
to have somalifficulty in completing a normal workday/workweek
without interruption from her depression and anxieltyer cognitive
difficulties are also likely to significantly affect her ability to work.

For the same reasons, she is likely to have some diffiquithe@ling
with the stress encountered in the workplace.

Tr. 40910.

The ALJ gave this opinion some weigftr. 31 Becauseoortions ofDr.
Dougherty’sopinion was contradicted by the opinsaf Dr. Gardner and Dr.
Staley Tr.9596,111-12 (limiting Plaintiff to simpleand routine tasRsthe ALJ
was required to provide specific and legitimate reasons for rejecting Dr.
Doughertys opinion Bayliss 427 F.3d at 1216.

The ALJ found that Dr. Dougherty’s opinion was “somewhat equivoca

andsince the RFC is the most a claimant can do, he found that a limitation {
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“simple and repetitive tasks only and limited the claimant’s social interaction to

reduce s&ss and demands on multitaskingas supportedTr. 32 Plaintiff

argues that Dr. Diggherty’s opinion is not equivocal, atite ALJ failed to include

Dr. Dougherty’s findings that Plaintiff “could not manage her own funds, may

174

need repetition of directions, may have difficulty maintaining regular attendance,

would likely have difficulty ompleting a normal workday/workweek without
interruptions, and would likely have some difficulty with the stress encounte
the workplace.”ECF No. 15 at 6“[T]he ALJ is the final arbiter with respect to
resolving ambiguities in the medical evidericdommasetti v. Astry®33 F.3d
1035, 1041 (9th Cir. 2008Despite Plaintiff's assertions otherwise, Dr.
Dougherty’s statements are migcretdimitations. The possibility of a limitatior

Is not a limitation, let alone an indicator as to the severity of such potential

red in

limitation. Therefore, the ALJ’s determination limiting Dr. Dougherty’s opinign to

thediscretdimitations he set forth is within the discretion of the ALJ.
Of thediscretdimitations the Dr. Dougherty’s opinion, the ALJ refed the
ability to complete detailed drcomplex tasks Tr. 32 Instead, the ALJ found
Plaintiff was limited tasimple and repetitive taskéd. The ALJ provides little
discussion as to why he rejected this portion of Dr. Dougherty’s opithion
However, inding Plaintiff more limited than an examining pider opines is

harmlesserror. Tommasetti533 F.3d at 1038 (an error is harmless when “it ig
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clear from the record that the . . . error was inconsequential to the ultimate
nondisability determiation”). Thereforethe Court will not disturb thereight
assigned t@r. Dougherty’s opinion.

2. Steve Becker, Ph.D.

In June and July of 2010, Dr. Beclaraluated Plaintiff Tr. 32835. He
diagnosed her with Asperger’'s Syndrome with a-defeatingpersonality style
and comorbid, recurrent depressive episodes associated with AspefgeB32
Dr. Becker stated the following:

| do believe that Devin is employable and that she will be able to get &

job, but care must be taken to match her skills with a job that will not

require much contact with the publi§€he will need an understanding,

tolerant employer who is willing to establish firm behavioral

expectations while also being patient at teacher her the ropes.
Id. He recanmended that Plaintifielocateto the Seattld3ellevue area to be
closer to agencies serving adults with disabilities 333 Additionally he
recommendhat Plaintiff “bereferredto the Social Security Administration for
eligibility for Supplemental Security Income, whisfould provide her with
supportive moniew/hile she seeks employment, and medical insurante.334
He found that she “should also seigibility with the Washington State Divisia

of Vocational RehabilitationsShe is clearly eligible due to her Asperger’'s

Syndrome and hearing problems, and is ready for employmisht.”
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The ALJsummarizedr. Becker's opinion in her decisi@s“Dr. Becker
opined that the claimant was employable, but that she would need a job tha
not require much contact with the public (Ex. 1F/bhe claimant would benefit
from a referral to Department t of Vocational Rehabilitation (DVR) to help he
employment (Ex. 1F/7).” Tr. 32The ALJ gave this opiniosomeweightwith
greatweightto the finding that Plaintiff is employabled.

Plaintiff asserts that if Dr. Becker’s opinion, read in full, provides addit
narrative functional assessments that would result in disaldiGF No. 15 at 1.0
11. Specifically, Plaintiff asserts that Dr. Becker found &legible for
supplemental security income, and that the requirement of an “understandin
tolerant employer,” “significant supportfom family, and a supportive

“translatof amounted to a limitation to a sheltered work environméahtat 11

[ does

r find

onal

g,

Plaintiff's argument amounts to a different interpretation of the evidence, aad not

challenge of thé\LJ’s rejection of ay discretdimitations SeeTommasetfi533
F.3dat 1041(“the ALJ is the final arbiter with respect to resolving ambiguities
the medical evidence. J;ackett 180 F.3cat 1097(If the evidence is susceptible
more than one rational interpretation, the court may not substitute its judgm¢
that of the ALJ.) Dr. Becker’sdiscreteopinion is that Plaintiff is employahléTr.
332 Dr. Becker’s additional narrative discussion regarding how Plaattffeves

employment is a road map for Plaintiff and her family. 33235. Reading Dr.
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Becker’s ten pmt list asdiscretdimitationsin an RFCs a different interpretatio
of the evidenceTherefore, the Court will not disturb the ALJ’s interpretatsdn
the opinion or the weight assigned to tpenion

B. Lay Witness Testimony

Plaintiff challenges the ALJ’s treatment of testimony evidence from An
St. JohnPlaintiff's aunt, andPlaintiff's mother ECF No. 15 at 1-36.

Lay witness testimony is “competent evidence” as to “how an impairm
affects [a claimant’s] ability to work.'Stout v. Comm’r, Soc. Sec. Adm#b4
F.3d 1050, 1053 (9th Cir. 2006ee also Dodrill v. ShalaJd 2 F.3d 915, 9189
(9th Cir. 1993) (“[F]riends and family members in a position to observe a
claimant’s symptoms and daily activities are competent to testify as to [his]
condition.”). An ALJ must provide “germane” reasons to discount evidence f
lay witnesses Dodrill, 12 F.3d at 919.

1. Amanda St. John

Ms. St. John was Plaintiff's job coach through DVR and provided a let

December 26, 2013Tr. 295-96. Shestated thaPlaintiff had anAuditory

N

handa

ent

fom

fer on

Processing disorder and struggled in large crowds and in settings with morg than

one source of noiseTr. 295 Additionally, Ms. St. John stated that Plaintiff

experiencegboor discrimination of fie acoustic differences in speech, a deficit in

the ability to perform intersensory or interhemisphedmmunicationa deficit in
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the ability to use prosodieaturesof target, a deficit in applying the rules of
language to acoustic signal, and a deficit in the ability to orgas@gaence, plan
or recall appropriate responsdsl.

The ALJ gave the opinion some weight, stating that it was consistent \
limitation to simple and repetitive tasks and limited social interaction, but the
wasnot persuaded tha&laintiff “is as limited as allegeby Ms. St. John, as
discussed above (Ex. 5F, 11F, and 12F).” Tr. 33

Plaintiff asserts that the ALJ failed to account for Ms. St. James’ state
that she has difficulty completing tasks, arguing that a persaaskKfmore than
10% of the time isinemployable ECF No. 15 at 12Ms. St. James stated that
Plaintiff “struggles with completing tasks, particularly when they involve seve
steps She can complete a task that has three stEgsk that contains more tha
three steps, [Plaintiff] struggles remember the steps and has difficulty comp
the task.” Tr. 295However, the ALJ’s determinatidimits Plaintiff to “simple,
repetitive tasks, bushe]should not be expected to complete more complex g
difficult tasks, consistently.” Tr.22 This addresses Ms. St. James’ statement
regarding the completion of task®nce again, Plaintiff argues an alternative
interpretation of the evidencé&pecifically,she contendthat a difficulty
completing tasksvill result in her being off task, while the ALJ interpreted the

statement as limiting the complexity of the ®sKkherefore, the ALJ did not err(
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See Tackettl80 F.3cat 1097 (If the evidence is susceptible to more than one
rational interpretation, the court may not substitiggutignent for that of the
ALJ.).

2. Plaintiff's Aunt

Plaintiff's aunt completed a ThirBarty Function Report on May 20, 201
Tr. 31724. The ALJ gave this opinion “little weight” for the same reasons th;
Plaintiff's subjective complaints wedkscounted Tr. 32. An ALJ may reject lay
witness testimony for the same reasons she discounted claimant’s allegatio
the testimony is similarValentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 69
(9th Cir. 2009).

Here,theaunt’'sstatements are similar to Riaff's allegations Both

address being the auditory processing disorder, Asperger’s, vision probtens

beingoverwhelmed/shut down/meltdown around otbeople Tr.47, 5252, 66,
323-24,and experiencing panianxiety,and depressiof;r. 50,320. The
similarities between Plaintiff's allegations and her austitdements are
highlightedwhen Plaintiff’'s Function Report is compared to her aurifis 268
75, 31724 (needs reminders, can prepare simple meals, does not drive,
overwhelmed in storesannot handle money, difficulty following spoken
instructions and difficulties in dealing with stress and chang®&3 discussed

below, the ALJ provided sufficient reasons for discounting Plaintiff's sympto
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statements Therefore, the ALJ’s reason is supported by substantial evidenct
Is germane télaintiff's auntand her statement.

3. Plaintiff's Mother

Plaintiff’'s mother testified at the hearinggardingPlaintiff's difficulty
completing tasks, her difficulty driving, her need to be in the same seat in sg
her meltdowns, and that she lost her last job because she could not comple
series of tasks in successiofr. 63-77. The ALJfound that the need to provide
repeatednstructions for household chores is insmtent with Plaintiff's
completion of a degree in Communicatiofis. 322 A claimant’s reported

activities may be seen as inconsistent with the presenceisdlaingcondition

2 The ALJ stated[t]he claimant’s mother testified she had to repeatedly give
claimant instructions on tasks, including things such as doing the dishes, thq
evidence revealed that the claimant was able to graduate from college.” Tr.
However, Plaintiff's mother did not testify regarding Plaintiff's ability to wash
dishes. Tr. 697. She testified that she had to repeatedly instruct Plaintiff of
to sort laundry. Tr. 71. However, Plaintiff failed to raise this issue in her bri
ECF No. 15 at 147. Therefore, the Court will not consider the ALJ’s

misrepresentation of the testimongee Carmickle. Comm’r, Soc. Sec. Admin.

533 F.3d11551161 n.2(9th Cir. 2008).
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Curry v. Sullivan925 F.2d 1127, 1130 (9th Cir. 199®)laintiff asserts that the
reliance on the completion of the degree is misplaced because it was comp
prior to Plaintiff's onset ECF Na 15 at16-17. However, Plaintiff’'s mother did
not indicatethat the need to repeat instructiomasnew orhadworsened followin

onset Instead, she statghatshe has had to repeat instructions Plaintiff's enti

eted

9

re

life: “and this is something that, you know, we’ve gone over numerous, numerous

times in the last, you know 32 years of her life to help her tthese differences,

and she does, it's just something that is beyond her.” TrTi&refore, the ALJ

UJ

conclusion that Plaintiff's need to have instructions repeated frequently in order to

complete household chores as inconsistent with the abilities required to complete a

college degree is a germane reason.
C. Plaintiff's Symptom Claims

Plaintiff faults the ALJ for failing to rely on reasons that were specific,
and convincing inejectinghersymptom claims ECF No. 15 afl7-21.

An ALJ engages i two-step analysis to determine whether a claimant
testimony regarding subjective pain or symptoms is crediBliest, the ALJ mus|
determine whether there is objective medical evidence of an underlying

impairment which could reasonably be expectegroduce the pain or other

Clear

S

symptoms alleged.Molina, 674 F.3d at 1112 (internal quotation marks omitted)

“The claimant is not required to show tlma&rimpairment could reasonably be
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expected to cause the severity of the symptom she has allegedeshanly shoy
that it could reasonably have caused some degree of the symptasgtiez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal quotation marks omitted)
Second, “[Jf the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimant’s testimony about the seve
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for {
rejection.” Ghanimv. Colin, 763 F.3dL154,1163(9th Cir. 2014)internal
citations and quotations omitted)General findings are insufficient; rather, the
ALJ must identify what testimony is not credible and what evidence underm

the claimants complaints.”ld. (quotingLester 81 F.3dat834); Thomas v.

<<

2rity of

he

nes

Barnhart 278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ must make a credibility

determination with findings sufficiently specific to permit the court to conclug
that the ALJ did not arbitrarily discredit claimant’s tesimg.”). “The clear and

convincing [evidence] standard is the most demanding required in Social Se
cases.”Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014) (quotMgore v.

Comm’r of Soc. Sec. Admj278 F.3d 920, 924 (9th Cir. 2002)).

Herg the ALJ found that Plaintiff’'s medically determinable impairments

could reasonably be expected to produce some of the alleged symptoms, b
her statements concerning the intensity, persistence and limiting effects of t

symptoms were not entirebonsistent with the medical evidence and other
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evidence in the recordrr. 30.

1. Objective Medical Evidence

The ALJ found that Plaintiff's statements were inconsistent with the
objective medical evidence, stating that “the objective findings in this case f;
provide strong support for the claimant’s allegations of disabling symptoms
limitations” Tr. 28-30. An ALJ may cite inconsistencies between a claimant’
testimony and the objective medical evidence in discounting the claimant’s
testimony Bray, 554F.3d at 1227see Rollins v. Massanar261 F.3d 853, 857
(9th Cir. 2001) (Although it cannot serve as the sole ground for rejecting a
claimant’s credibility, objective medical evidence is a “relevant factor in
determining the severity of the claimant’s pain and its disabling effects.”)

Plaintiff failed tospecificallychallenge this reason in her briefiwen
discussing the ALJ’s treatment of her symptom claiesC No. 15 at 1:22. As
such the Courtis not required t@addressthis reason See Carmicklgs33 F.3dat
1161 n.2(9th Cir. 2008) The Ninth Circuit explained the necessity for providi
specific argument:

The art of advocacy is not one of myste@ur adversarial system relies

on the advocates to inform the discussion anserthe issues to the

court Particularly on appeal, we have held firm against considering

arguments that are not briefe@ut the term “brief” in the appellate

context does not mean opaque nor is it an exercise in issue spotting

However much we may ingptune lawyers to be brief and to get to the

point, we have never suggested that they skip the substance of the
argument in order to do sdt is no accident that the Federal Rules of
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Appellate Procedure require the opening brief to contain the
“appellant’s contentions and the reasons for them, with citations to the

authorities and parts of the record on which the appellant relies.” Fed.

R. App. P. 28(a)(9)(A) We require contentions to be accompanied by
reasons.

Independent Towers of Wash. v. Wa380 F.3d 925, 929 (9th Cir. 2003).
Moreover, the Ninth Circuit has repeatedly admonished that the court will ng
“manufacture arguments for an appellant” and therefore will not consider clg
that were not actually argued in appellant’s opening .bfsgeenwood v. Fed.
Aviation Admin,.28 F.3d 971, 977 (9th Cir. 1994Because Plaintiff failed to
provide adequate briefing, ti@ourt declines to consider this issue.

Even if reliance on this reason was error, any error resulting from the |
reliance on this reason would barmless as the ALJ provided other legally
sufficient reasons to discount Plaintiff’'s symptom clairSee Carmickle33 F.3(
at 1163 (upholding an adverse credibility finding where the ALJ provided fol
reasons to discrédhe claimant, two of which were invalidgatson v. Comm’r @
Soc. Sec. Admin359 F.3d 1190, 1197 (9th Cir. 2004) (affirming a credibility
finding where one of several reasons was unsupported by the r&cmrdjiaseti

533 F.3d at 1038 (an error is harmless when “it is clear from the record that

3 Under the current version of the Federal Rules of Appellate Procedure, the

appropriatecitation would be td-Ep. R. AppP. P. 28(a)(8)(A).
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error was inconsequential to the ultimate nondisability determination”).

2. Inconsistent Statements

The ALJ found that Plaintiff made inconsistent statements regarding tf
success of her FM devicd@r. 29, Again, Plaintiff failed to challenge this reasg
ECFNo. 15 at 1822. Therefore, the Court is not required to addresSée
Carmickle 533 F.3cat 1161 n.2 However, the Court concludes that the ALJ’S
reason ispecific, clear and convincing and supported by the redard

determiningthe reliability of Plaintiff’'s statementbout the effects of her

impairmentsthe ALJ may consider “ordinary techniques of credibility evaluat

such as the claimant’s reputation for lying, prior inconsistent statements . . .
other testimony by the claimant that appears less than cariaclenv. Chater

80 F.3d1273, 12849th Cir. 1996) At the hearing, Plaintiff testified that she h;

tried FM devices over the years, but it “doesn’t really work to be honest.” Tu.

Yet the medical records show that Plaintiff was giverir&l device in Septembe
of 2013 and her response was “excellent.” Tr..48%he first week, she reportg
that it was increasing her se&bnfidence Tr. 435 A week later, she again state
that the device was changing her smlhfidence and sense of identitjr. 434 In
Februaryof 2014, Sonja Wright, ARNP found that Plaintiff was using hearing

successfully Tr. 534 As such, this was a specific, clear and convincing, and
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unchallenged reason to discount Plaintiff's symptom statements.

3. Daily Activities

The ALJ found that Plaintiff's alleged symptoms were inconsistent witt
reported activities Tr. 30-31. A claimant’s daily activities may support an
adverse credibility finding if (1) the claimant’s activities contradict her other
testimony, or (2) “the claimant is able to spend a substantial part of [her] day
engaged in pursuits involving performance ofgbgl functions that are
transferable to a work settingOrn v. Astrue495 F.3d 625, 639 (9th Cir. 2007
(citing Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989)The ALJ must make
‘specific findings relating to [the daily] activities’ and their transferability to
conclude that a claimant’s daily activities warrant an adverse credibility
determination.”ld. (quotingBurch v. Barnhart400 F.3d 676, 681 (9th Cir.
2005)) A claimant need not be “utterly incapacitated” to be eligible for bene
Fair, 885 F.2d at 603.

The ALJ referenced Plaintiff's completion of a bachelor’s degree in
Communications, her work in her father’s restaurant, and her ability to follov
consultative examiner’s instructiangr. 30. Additionally the ALJreferred to
Plaintiff's statementshat she was good at detailed work and data entry, she
able to read and write for lomggriods of time, and she was able to type well a

had better than basic computer skilld. The ALJ found thatthis level of
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functioning is nconsistent with the claimant’s allegation, that she needs writt
Instructions to complete simple household chores, like washing disloes.”

Additionally, the ALJ found that[s]Jome of the mental abilities and social

en

interactions required in order to perform these activities are the same as thgse

necessary for obtaining and maintaining employmedt,”and that these

“activities demonstrate sufficient attention, concentration, as task persistenge to

complete routine activities,” Tr. 3IThe ALJ noted that Plaintiff was able to

interact with others as needed to attend medical appointments, visit family, and

perform other necessary activitidsl.

Here, he ALJ addressed both how IRIl#f's activities are inconsistent wit
her alleged symptoms and how her activities demonstrate functions that are
transferable to the workplac®laintiff only challengeshe ALJ’s reliance on the

completion of he degree in Communicatioasd the abity to type ECF No. 15

at 1819. However, even itheseactivitieswere removed from the ALJ’s analys

S,

there are stilinconsistenes between Plaintiff's activities and her alleged sevaerity

of symptoms The ALJ found that Plaintiff's ability to read and write for exten
periods Tr. 408,is inconsistent with her alleged inability to concenteatd

maintain persistence and pade. 30. The ALJ also found Plaintiff’s ability to

follow instructions during detailed testing and her report that she was good at data

entry and detailed work was inconsistent with her aliidignited ability to
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maintain concentration, persistence, and pdee30 (citingTr. 409, 406)
Therefore, the ALJ’s reason is specific, clear and convincing.

4. Improvement with Medations

The ALJ found that Plaintiff reported improvement with appropriate
medication Tr. 30. If an impairment can be effectively controlled with
medication, it is not disabling for the purposes of determining eligibility for
supplemental security inconbenefits Warre v. Comm’r of Soc. Sec. Admi39
F.3d 1001, 1006 (9th Cir. 20Q6ln March of 2015, Plaintiff reported a good
baseline control of her depression and anxiety withvlaelafaxinefor the last ten
years, but stated she stilldhacute worsening of symptoms associated with
menstruation Tr. 554 Thereforeher provider increased her dosage for the
second half of her cycle to control the increase in symptdtasHowever, there
IS no indication that this inease in mediation assisted in controlling the increx
symptoms At her next appointment in April of 2015, Plaintiff was treated for
ovarian cyst and urinary tract infection, but there was no discussion regardir
depression and anxietyr. 551-53. Plaintiff was seen again in June of 2015 f¢

the placement of an IUD and her provider again told her to increase her

hsed
an
g her

DI

antidepressant during the last two weeks of her cycle to see if it controlled her

increased symptomdir. 548 Therefore, the ALJ’'setermination that her

symptoms are controlled by medications is not supported by substantial evig
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However, any error resulting from the ALJ’s determination that Plaintiff's
depression and anxiety are controlled with medication is harmless becaAsd
provided other legally sufficient reasons supported by substantial evidence f

support her determinatiorSee Carmickle533 F.3d at 1163 (upholding an advs

the

o

erse

credibility finding where the ALJ provided four reasons to discredit the claimant,

two of which were invalid)Batson 359 F.3dat 1197 (affirming a credibility
finding where one of several reasons was unsupported by the rdcaord)iasetfi
533 F.3dat 1038 (an error is harmless when “it is clear from the record that t
error was inconsequential to the ultimate nondisability determination”).

5. Lack ofTreatment

The ALJ found that Plaintiff statementabout her mental healdymptoms

were inconsistent with the minimal treatment she receifed30-31.
Noncompliance with medical care or unexplained or inadequately explained
reasons for failing to seek medical treatment cast doubt on a claimant’s sub

complaints Fair, 885 F.2dat603; Macri v. Chater 93 F.3d 540, 544 (9th Cir.

1996) Failure to follow a course of treatment may be excused, however, if |

claimant cannot afford the treatmei@amble v. Chater68 F.3d 319, 321 (9th d
1995) The ALJ determined that Plaintiff's alleged symptoms of depression {
anxiety were inconsistent with her limited theragy. 30-31. The ALJ found tha

Plaintiff participated in therapy from June of 2013 to December of 2013 and
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the record did not indicate any additional therapy, frequent medical adjustm
crisis intervention, inpatient psychiatric hospitalizations, oeothiensive menta
health treatmentld. In an undated statemerdntained in the middle of her
counseling records, Plaintiff stated that she was unemployed, hmaddccal
insurance, and was unable to sdedrapyfor her PTSD Tr. 425 However, her
therapy records show that in 2013 she was enrolling in health insurance be
for 2014 Tr. 422 Records from 2015 st&that she had insurancér. 513, 516
Considering Plaintiff's statement regarding the lack of insurance and funds {
secure thepy is undated and there is evidence that she potentially had insu
in 2014 and did have insurance in 2015, the ALJ’s conclusion that Plaintiff's
of counseling after December of 20@/s inconsistent with her alleged severit)
symptomss supported by substantial evidence and specific, clear and convi

6. The ALJ Observations

The ALJ noted that Plaintiff related well to her at the hearing and that
answered questions appropriately without sigyificant signs of inattention,
distractibiity, or confusion Tr. 3L An ALJ’s reliance on ér personal
observations of a claimaat the hearing has been condemned as “sit and squ
jurisprudence Perminter v. Heckler765 F.2d 870, 872 (9th Cir. 1985) (citatiof
omitted) The practice hagenerally been met with disapprowaad may not form

the sole bsis for disountinga claimants symptom claims Orn, 495F.3d at 639
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Because the ALJ’s observations of Plaintiff did not form the sole basis for
determinationthe ALJ did not err by including her observations in the analys
SeeMorgan v. Comm’r of Soc. Sec. Admit69 F.3d 595600 (9th Cir. 1999)
(internal quotations omitted).

7. Reasorfor StoppingWork

The ALJ noted that Plaintiff stopped workiagher last job becausiae
funding for her position endedr. 31 An ALJ may consider that a claimant
stopped working for reasons unrelated to the allegedly disabling condition ir

evaluatinga Plaintiff's symptom complaintsSeeTommasetti533 F.3cdat 1040;

Bruton v. Massanar68 F.3d 824, 828 (9th Cir. 2001} he record supports the

ALJ’s conclusion When she applied for benefits Plaintiff stated that she stog

working because of her conditions and becalisgosition endedTr. 255

Plaintiff reported to Dr. Doughertyat her last job was at a small office, but the

funding was lost Tr. 406 Notably, Plaintiff reported to Dr. Dougherty that she

was good at datentry. Id. At the hearing, Plaintiff testified that her last job wx
doing data entry at an insurancéiad. Tr. 53 She reported that the job ended
“[m]ainly because | wasn’t able to perform the duties necessary for the job.”
53. She did not mention that the funded end&d 5354. Additionally, at the

hearing, Plaintiff's mother testified thlaer job at the insurance company ende

because she could not consistently perform the job dufie§374. Here, the
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record is ambiguousThere is evidence to support the ALJ's determination th
Plaintiff's job ended because the funding endenl trere is evidence to support
Plaintiff’'s assertion that was because she could not performjteerequirements
Therefore, the Court finds that the ALJ’s interpretation of the evidence contr,
and this reason is specific, clear and convincihgckett 180 F.3d at 1097f(the
evidence is susceptible to more than one rational interpretation, the court m
substitute & judgment for that of the ALJ.).
D. Step Rve

Plaintiff challengsthe ALJ’s stepif’e determinatiorarguingthatdue to a
formatting error in thelecision the ALJfailed to meeher burden ECF No. 15 a
21

At step five, the burden of proof shifts to the Commission@stablish tha
(1) the claimant is capable of performing other work; and (2) such work “@xig

significant numbers in the national economy.” 20 C.F.R. 8§ 416.960(BgRjan

At

U7

ols

Ay not

[

5tS

700 F.3d at 389In the decision, the ALJ used a table to set forth the three jobs she

found Plaintiff could perform based terRFC, age, education, and work histg
and the testimony of the vocational expért. 34-35. This table is formatted in
such a manner that the beginning of eachdwothe cell is cubff. Id.
Essentially, this amounts to a scrivener’s erkdthen he table is read in

conjunction with the vocational expert’s testimony, it is easily attainable that
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ALJ foundPlaintiff capable of assembler production, cleaner housekeeping,
packing line worker Tr. 3435, 79 As such, the Court finds the ertoarmless
SeeTommasetfi533 F.3d at 1038 (an error is harmless when “it is clear from
record that the . . . error was inconsequential to the ultimate nondisability
determination”)Molina, 674 F.3d at 121 (“Even when an agency explains its
decisionwith less than ideal clarity we must uphold it if the agency’s path mg
reasonable be discernedritérnal quotation marks omittgd
CONCLUSION

IT IS ORDERED:

1. Plaintiff’s motion for summary judgment (ECF N&) 1s DENIED.

2. Defendant’s motion for summary judgment (ECF Ng).is GRANTED.

The District Court Executive is directed to file this Order, enter

JUDGMENT FOR THE DEFENDANT, provide copies to counsel, aGll OSE

THE FILE.
DATED August 20, 2018
s/Mary K. Dimke
MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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