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Doc. 21

Sep 21, 2018
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
ADRIAN S., No. 1:17-cv-03158-MKD
Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
ECF Nos. 15, 19
Defendant.

BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 15, 19. The partessented to proceed before a magistrate
judge. ECF No. 7. The Court, havingieved the administrative record and the

[

parties’ briefing, is fully informedFor the reasons discussed below, the Cour

grants Plaintiff's Motion, ECF No. 1and denies Defendant’s Motion, ECF Na.

19.
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JURISDICTION

The Court has jurisdiction over thgase pursuant to 42 U.S.C. 88 405(9);
1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Socjal

Security is governed by 42 U.S.C. 8 405(g). The scope of review under 8§ 405(g) is

limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqadse to support a conclusionld. at 1159

(quotation and citation omitted). Stateffetiently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeaord as a whole rather than searching
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,

1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than pne

rational interpretation, [theourt] must uphold the ALJ’s findings if they are

supported by inferences reasblyadrawn from the record.Molina v.Astrue,674

ORDER -2




10

11

12

13

14

15

16

17

18

19

20

F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmless.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severity tlnat is not only unable to do his previo
work][,] but cannot, considering his age, edtion, and work experience, engag
any other kind of substantial gainful wonrlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88

404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner
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considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢lemant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comroissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairmentis as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg

claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).
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If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to asse

the claimant’s “residual functional capacityResidual functional capacity (RFC

defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capaldé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfonng past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 88304.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is capiagbof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vamal factors such as the claimant’s «
education and past work expermen 20 C.F.R. 8804.1520(a)(4)(v);

416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
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Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(g)(1); 416.920(g)(1). If the claimanmnhot capable of adjusting to oth
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four abovEackett v

Apfel 180 F.3d 1094, 1098 (9th Cir. 1999). Iéthnalysis proceeds to step five

the burden shifts to the Comssioner to establish that)(the claimant is capable

of performing other work; and (2) such skd'exists in significant numbers in thg
national economy.” 20 C.F.R. 38®4.1560(c)(2)416.960(c)(2)Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

Plaintiff protectively filed applicationfor disability insurance benefits an
supplemental security income benetitsDecember 5, 2012, alleging an amen
onset date of October 30, 2012. Tr. 35584, Benefits were denied initially, T
214-22, and upon reconsideration. Tr. Z%- Plaintiff appeared for a hearing
before an administratiiaw judge (ALJ) on Januad/3, 2015. Tr. 45-81. On

January 30, 2015, the ALJ denied Plaintifijgplications. Tr. 186-207. Plaintiff
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appealed the ALJ’s decision and on April 26, 2016, the Appeals Council vagated

the ruling and remanded the matter to the AlTk. 208-11.
On remand, the same ALJ conducteskaond hearing on July 21, 2016 with
a different vocational experflr. 82-123. Plaintiff ammnded his alleged period qf
disability to a closed p@d from November 13, 202@hrough August 31, 2015.
Tr. 87. On October 14, 2016, the ALJ d=hPlaintiff's applications. Tr. 14-40.
At step one, the ALJ found Plaintiiid engaged irugstantial gainful
activity from May 2012 to October 2012nd August 2015 through the date of the
decision, but that there had beermatmuous 12-month period during which
Plaintiff did not engage in substantial dgairactivity. Tr. 19-21. At step two, the
ALJ found Plaintiff has the following sereimpairments: cognitive disorder,
anxiety disorder NOS, depression, alcoiolise, mathematicssorder, hypotonia

and dyspraxia with impaired coordinatiofr. 21. At step three, the ALJ found

1 The Appeals Council remandi¢he case citing the neéat clarification of the

RFC, review of the cited jobs Plaintdbuld perform which ppeared inconsistent

U)

with the RFC, and consideration of Plafifgi obesity and history of alcohol abu
Tr. 209-10.
2 This is the date Plaintiff was ternaited from his work as a Yakima County

corrections officer due to his inability pmass the firearms test. Tr. 99, 410, 599.
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that Plaintiff does not have an impaimm@r combination of impairments that

meets or medically equals the severityadisted impairment. Tr. 24. The ALJ
then concluded that Plaintiff has the Rte(perform light work with the following
additional limitations:

[H]e is able to stand or walk for up éhours out of an 8-hour workday; he

is able to sit for up to 6 hours out of &hour workday; he is able to lift and

carry up to 10 pounds; he is unable tontl ladders, ropes, or scaffolds; he
is able to frequently crawl; he is altteoccasionally handle and finger with
no repetitive use of his hanfts more than 5 minutes at a time; he is limjted
to occasional exposure to hazardoarditions, such as proximity to
unprotected heights and moving machineny he is limited to tasks that
can be learned in 30 days or lassplving no more than simple work-
related decisions and femorkplace changes.

Tr. 25-26.

At step four, the ALJ found Plaintiffas unable to perform any past releyant
work. Tr. 31. At step five, the Alfdund that considering Plaintiff's age,
education, work experiencand RFC, there are other jobs that exist in significant
numbers in the national economy that Baintiff can perform such as usher,
furniture rental clerk, and sandwich bdaarrier. Tr. 32.The ALJ concluded
Plaintiff has not been under a disability,degined in the Social Security Act, frgm
November 13, 2010, through August 31, 2015. Tr. 32.

On July 14, 2017, the Appeals Courdrinied review, Tr. 1-6, making the

ALJ’s decision the Commissioner’s finakcision for purposes of judicial review.

See42 U.S.C. § 1383(c)(3); 20.F.R. §8 416.1481, 422.210.
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
him disability insurance benefits undatld@ Il and supplemental security incom
benefits under Title XVI of the Social Security Act. ECF No. 15. Plaintiff rai
the following issues for this Court’s review:

1. Whether the ALJ properly considered Plaintiff's substantial gainful

activity at step one;
2. Whether the ALJ properly evaluatéhe medical opinion evidence;

3. Whether the ALJ properly weighed Plaintiff's symptom claims; and

ying
e

5€S

4. Whether the ALJ properly determined that Plaintiff could perform other

work in the national economy at step five.

SeeECF No. 15 at 4.
DISCUSSION

A. Substantial Gainful Activity

Plaintiff claims the ALJ erred ategt one by improperly considering his

work as a surveillance officars substantial gainful aciiy. ECF No. 15 at 16-18.

Plaintiff worked at Casino Caribbefnom May to August 202 and at Legends
Casino (Legends) from September to Oct@# 2. Tr. 410. Plaintiff argues th
work activity should have been charatted as “unsuccessful work attempts”
(UWAS). Id. This issue arises because aififf’'s second hearing, he amendg

his alleged onset date of disabilitpm October 30, 2012 to November 13, 201
ORDER -9
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and UWAs pertain to failed attemptsr&gjoin the work force after the alleged
onset of disability. Tr. 17. The issue requires resolution because Plaintiff w
receive benefits for those time periodsemgaged in substantial gainful activity

At step one of the sequential evdlaa process, the ALJ considers the
claimant’s work activity. 20 C.F.R. 88 404.1520(a)(4)(i); 416.920(a)(4)(i). If
claimant is engaged in “substantial galrdativity,” the ALJ must find that the
claimant is not disabled. 20 C.F.§§ 404.1520(b); 416.920(b Substantial
gainful activity is work activity that fivolves doing significant physical or men
activities” on a full-or part-time basis, afid the kind of work usually done for
pay or profit.” 20 C.F.R. 88 404.1572, 49%2. In some instances, short-term
work may be considered an unsuccessfulk attempt instead of substantial
gainful activity. See Gatliff v. Comm’r Soc. Sec. Admiry2 F.3d 69, 694 (9th
Cir. 1999). The concept was designed as@untable means of disregarding wq
that does not demonstrate sustaisedstantial gainful employmentd.; see also
Reddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998%everal courts, including
this one, have recognized that disabittgimants should not be penalized for
attempting to lead normal lives ihe face of their limitations.”).

A UWA is defined by regulation dsvork that [the claimant isforced to
stopor reduce below the substantial gainful activity level after a short time b

of [his] impairment.” 20 C.F.R. § 404.1574 (eff. Dec. 18, 2006 to Nov. 15, 2
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(emphasis added); 20FCR. § 416.974(a)(1xee alsdocial Security Ruling
(SSR) 84-25; SSR 05-02. Undke regulations in effect the time of the ALJ'S
decision, the three main requirementsjt@lify for the UWA exclusion were: (1]
the claimant must have a significant bra@akhe continuity of his or her work
before the work attempt; (2) the work mesid or be reducdakelow the substanti
gainful activity earnings levewithin 6 months because of the impairment or
because of the removal of spe@ahditions which took into account the
impairment; and (3) for work that laststiween three and six months, the claim
satisfies one of the following criteria) frequent absences from work because

the impairment; (ii) unsatisfactory woldecause of the impairment; (iii) the

claimant worked during a period of tempor remission of the impairment; or (iv)

the claimant was working under special conditions that were essential to the
claimant’s performance and these comais were removed. 20 C.F.R. 88
404.1574(c)(4), 416.974(c)(4).

Here, the ALJ concluded Plaintiff's twjobs in surveillance monitoring
were not UWAS, but rather substantial gainful activity. Tr. 21. The ALJ four
Plaintiff worked for substantial earnin¢$9,295.39) and did not leave either
position due to his impairments. Tr. 2h regards to his work at Casino
Caribbean, the ALJ found that “in spite ofgRtiff's] difficulties,” he was able tg

sustain the job but voluntarily left it f@nother with benefitand higher wages.
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Tr. 21. The ALJ relied upon Plaintiffdear testimony from the January 2015

hearing stating: “I left because Legemdfered me | think a dollar more in wages

plus benefits, compared to the Car[]ildap.” Tr. 55. ThéLJ also noted that

Plaintiff left the job after having sought out a very similar job at a different cgsino

and there were no adverse performancecatdis from Plaintiff's employer. Tr.
20-21.

Substantial evidence supports theJ/d_conclusion regarding Plaintiff’'s

work at Casino CaribbearRlaintiff contends the ALJ “ignored that he also had

difficulty performing” the job® ECF No. 15 at 17-18. Though the ALJ did not

3 While Plaintiff was employed at Casino Caribbean, Plaintiff reported to his
examining neuropsychologjslane Kucera Thompson, Ph.D., that the job was
either “too slow and boring, or it is tdast and there is too much happening.”

599. He also reported to her that leelld not count the cards or learn the gam{

he was expected to monitaid. In an evaluation in 2013, Plaintiff told a doctor

that the job at Casino Caribbean “wae thallenging for him.” Tr. 698. At the
January 2015 hearing, Plaintiff testifiedtlne “wasn’t very good at it,” but the
casino was short-staffed. At the July 20®aing, Plaintiff testified he left the |
both because it did not offer efits and he hated it:

[A]ll that multitasking is very overiwelming, very stressful, and | did
horrible. You know, | was crossing nfingers every day. I’'m going to g4

ORDER - 12
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discuss the evidence of Plaintiff’'srpeived performance challenges, the ALJ
rejected “the notion that . . . [Plaifff had significant problems with job
performance” because he remained in the athwork for five months. Tr. 27.
Evidence of Plaintiff’s diffculties with the work a€asino Caribbean do not
demonstrate Plaintiff was “forced stop” work or to change employdrecauseof
his impairments as the regulations regueven if his challenges might have
played a role in his voluntary decision to quit for a higher paying job.
Accordingly, substantial evidence suppdhs ALJ’s conclusion Plaintiff's work
at Casino Caribbean was not a UWA.

In contrast, the ALJ’s consideratiof Plaintiff's resignation from Legend
was flawed. The ALJ concluded Plaffif “termination or forced resignation”
from Legends was due to “his requestdocommodation,” “not his actual job
performance or inability to perform hisly duties.” Tr. 20-21. In reaching this
conclusion, the ALJ found thghlis departure from Legendsould nothave beer

related to Dr. Thompson’s evaluation.” Tr. 21 (emphasis added).

fired, I'm going to get fired, but thelyad nobody else either. They had t
guys on vacation, so by default, you knotnd | left that job because it W
zero benefits and, you know, | haiéd And they said, you know, you go
down to Legends Casino, all right? Icsakay. And they had benefits.

Tr. 99.
ORDER - 13
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The ALJ’s conclusion was reached lhsg@on an inaccurate recitation of
the testimony and timeline of events. elitecord reflects Plaintiff worked at
Legends for approximately two months p8amber to October 2012). Plaintiff
testified that on October 32012, he met with Dr. Thopson to review the test
results from the August 2012 evaluatiordar. Thompson “basically told” him
that physical work in the security field was not in his “best intefedtr” 55.

Plaintiff testified he told his employerithand asked for d&mccommodation” to a

4 Dr. Thompson’s August 32012 report discusses her view of Plaintiff's
occupations:

[A]ll the occupations [Plaintiff] ha attempted to date have involved
cognitive skills or motor skills that are absolutely wrong for him given his
pattern of strengths andeaknesses. . . . His currgob of surveillance for a
casino, which involves monitoring n@mus cameras, completely over-
taxes him not because his attentiobasl but because his multitasking is

poor. In addition, he is unable to learn the card games and learn to count

cards in the way that he needd$dothe job because of his poor math

abilities and weak visual processing and learning, all of which are rooted in

his probable brain abnormalities.

Tr. 618. “[Plaintiff] has been involved iompletely inappropriate employment
the past. He is currently working irfiald that taps some of his weaknesses,
including multitasking and divided attentianath skills, and visual learning.” Tr.

621.
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less physical job. He was then suspended htit pay for a week. Tr. 55.

Plaintiff testified his employer denied thecommodation request, then “sugge

[he] resign,” and he did. Tr. 55. Plaffifurther testified that his employer stat¢d

sted

in contested unemployment proceedingsriithiwould have been fired had he not

resigned. Tr. 55.
The ALJ’s analysis erroneously assuhidaintiff could only have obtaine
insight from Dr. Thompson while working at Casino Caribbean in August 20

and overlooked the Octob&0, 2012 appointment with Dr. Thompson discuss

the test results with Plaintiff and his véioaal counselor. Tr55 (“On October 30,

2012...1 met with Dr. Thompson.”); Tr. 20 (inaccurately describing Plaintiff's
testimony as “[h]e stateddh when at Legends, liederwent an evaluation...”);
Tr. 21 (inaccurately suggesting Plaintéktified he obtained insight from Dr.
Thompsorthensought the job at Legends); Tr. 836 (Oct. 30, 2012: Dr.
Thompson'’s progress note). The time identified by the ALJ made “little
sense,” Tr. 21, because it was not accurate.

Substantial evidence does not suppaetAlh’'s UWA analysis of Plaintiff’

work at Legends, as the ALJ ignored the uncontradicted evidence that Plain

®In one evaluation Plaintiff reportéa: was “let go” from Legends after the

employer required that he leamn“restrain people.” Tr. 698.
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asked to resign from the work afiaforming his employer Dr. Thompson’s
counsel that he was unfit for that line ofnk@ue to his impairments. Tr. 55; Tt.
836 (Oct. 30, 2012 progress note stating Efithas been working in jobs that

stress his weaknesses instead of buildingisistrengths.”). The nature of ALJ’s

step one error is consistent with othaoes which reveal the ALJ did not propey
weigh and consider all of the record eande. Neverthelesthe Court concludes
the error at step one was harmless, becBlagtiff could not have demonstratefd
the other required UWA element, a “signdnt break in the continuity of [his]
work,” as there was no break betwees \work at Casino Caribbean and Legetds.

B. Medical Source Opinion Evidence

Plaintiff contends the ALJ impropergvaluated the opinions of Jane Kugera

Thompson, Ph.D., Marjorie Henderson,DM.and Jennifer Swiltz, Ph.D. ECF
No. 15 at 4-14.
There are three types of physiciaf(§) those who treat the claimant

(treating physicians); (2) those wbhgamine but do not treat the claimant

® The Court notes the SSA field officereparing the form SSA-821 believed
UWA should apply. Tr. 401 (“[claimant] worked for less than 6 [months and]
ceased work [due to] hi®ndition. UWA should apply.”)see alsalr. 465

(suggesting it may be necessary to seek additional clarity on these issues).

ORDER - 16
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(examining physicians); and (3) those wiether examine ndreat the claimant
but who review the claimant’s filemgnexamining or reviewing physicians).”
Holohan v. Massanar246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted
“Generally, a treating physician’s opiniorraas more weight than an examinin
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianbpinion is uncontradicted, an ALJ

reject it only by offering “clear ancbonvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including g
treating physician, if that opinion is brief, conclusory and inadequately supp
by clinical findings.” Bray v. Comm’r Soc. Sec. AdmiB54 F.3d 1219, 1228 (9
Cir. 2009) (internal quotation markadbrackets omitted). “If a treating or

examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supportg
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81

F.3d 821, 830-31 (9th Cir. 1995)).

ORDER - 17

)-

g

nay

|
prted

h

pd




10

11

12

13

14

15

16

17

18

19

20

1. Jane Kucera Thompson, Ph.D.
a. August 2012 Opinion
Plaintiff's vocational rehabilitationaunselor referred him to Dr. Thomps

a specialist of neuropsychology, with guest to determine Plaintiff's cognitive

on,

deficits and suitability for further trainingr employment services. Tr. 597. Ovyer

a two-day period in August 2012, Orhompson conductedreeuropsychological

assessment reviewing Plaintiff's medieald academic history and administering

more than 30 tests covering intelledtaad academic skills, attention and

concentration, basic motor control, basic perceptual functioning, visual reas

skills, speech, executive functions, memayd social/emotional functioning. Tr.

607-15. Dr. Thompson diagnosed: Cognitdisorder Due to Late Effects of Pr

Term Birth (seven months) and Very Low Birth Weight (1350 grams); Major

Depressive Disorder, Recurrent, Seydmexiety Disorder, NOS; Developmentall

Coordination Disorder; Matheatics Disorder; and a GA$tcore of 43. Tr. 615.
She indicated these impairments prés@gnitive, emotional, motor, and

academic skill deficits with “substantiabstacles.” Tr. 618. Dr. Thompson

opined due to extremely poor balance, ®Riffiwould be “better served by having

a sedentary job”; due to “severely impadtt math skills, Plaintiff cannot perforn
jobs involving a high level of mathemati@nd due to “problems with fine motg

output, including strength, dexterity, aeddurance, he should be regarded as

ORDER - 18
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person who has no use of his hands” ‘@tbuld be served with appropriate
accommodations and assistive techn@sdor someone with this type of

problem.” Tr. 619.

Defendant contends the ALJ accatd®. Thompson’s 2012 opinion “littlg

weight.” ECF No. 19 at 10However, as Plaintiff aoectly points out, the ALJ’s

decision does not address Dr. Thomps@d%2 opinion. Tr. 29-31. The ALJ’s

decision states he accords little weight to28&3opinions of Dr. Thompson, nat

the 2012 opinions. Tr. 29 (citing to exh#$POF and 21F at Tr. 796-806). Though

the ALJ’s decision leaves no doubt he was aware of Dr. Thompson’s 2012
assessment, Tr. 22, the ALJ failedptovide Dr. Thompson's opinions any deg
of review at all, and gee no reasons for doing so. Tr. 29 (“I consider the
following opinions in determining his rekial functional capacit}). The failure
to discuss and explain what weightdssigned to the most medically significan

opinion evidence in the record, by an exaing specialist who assessed disabl

limitations based upon two days of objeetkesting, constitutes reversible, nont-

harmless, errorHill, 698 F.3d at 1160 (ALJ’s failure to discuss doctor’s state
or otherwise explain weight is harmteiror). When the ALJ improperly ignore;
significant and probative evidea in the record favorabte a claimant’s position

the ALJ “thereby provide[s] an inaaplete residualunctional capacity
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determination.”ld. at 1161seealso Vincent v. Hecklei739 F.2d 1393, 1394-95%

(quotingCotter v. Harris 642 F.2d 700, 706 (3d Cir. 1981)).

Though the Court concludehat harmless error does not apply in this
circumstance, the Court acknowledgeat tBr. Thompson’s 2012 opinions werg
largely incorporated into her lateendered 2013 opinions. Tr. 796-801.
Accordingly, had the ALJ properly consietd Dr. Thompson’s 2013 opinions, |
ALJ might have reached the same conclusion as to Bit.oFhompson’s opinion
However, as set forth below, the ALJ afaded to provide adequate reasons tg
discount Dr. Thompson’s 2013 opinions.

b. September 2013 Opinions

On September 26, 2013, Dr. Thompsompleted two form assessmentsg
Mental Residual Functional Capacitysegssment (MRFCA), Tr. 796-97, and a
Medical Report, Tr. 798-801. In the R A, Dr. Thompson opined Plaintiff wa
markedly limited (unable to perform tlaetivity for more than 33 percent of the
work day) in the following contexts: ¢hability to remember locations and work
like procedures; the ability to understamalaemember detailed instructions; th
ability to complete a normal workdan@ workweek without interruptions from
psychologically based sympis and to perform at a consistent pace without g

unreasonable number and length of rest periods; the ability to be aware of n

hazards and to take appropriate precautiand the ability to travel to unfamiliar
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places or use public transportation. Tr68B. She further opined Plaintiff wag
moderately limited irseven other areasd. Dr. Thompson gave a detailed
explanation outlining Plaintiff's cognitive (visual reasoning, learning, and
memory), motor (balance, strengthanual motor speed and dexterity, and
fingertip sensation) and executive funati@roblem-solving, pattern recognition,
task organization, and multitasking) deficits. Tr. 798.

Dr. Thompson’s September 26, 2013dval Report described Plaintiff's
limitations as: “lack of sensation, prax@gength, and dexterity in both hands;
impaired balance; cognitive deficits — Itnple; pain in handsmental confusion,
gets lost; problems with sustained corication, problem-solving, multitasking.’

Tr. 799. Additionally, she stated Plafhhas an unexplained need to void bow

D

immediately after eating anything and wtienng to work he has to avoid eatin

(@)

anything all day long, and @h medication side effects worsen this probled.
Dr. Thompson opined Plaintiff coultbt perform any sked hand or finger

movement more than five minutes witha@veloping muscle fague and pain; h¢

U

could never handle and occasionally reach, his exertion level was “severely

limited,” meaning unable to lift at leaisto pounds or unable to stand and/or walk;

and he would miss an average of twgsper month due tband pain, muscle
fatigue, and mood swings. Tr. 799-800. Dr. Thompson did not anticipate any

prognosis of improvement stating, thisaislifelong disability arising from the
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patient’s preterm birth and low birtieeight, which caused abnormalities in his
brain formation and consequently higodgive and motor functions.” Tr. 799.
Because the ALJ did not acconmdyamedical opinion more than “some
weight” the ALJ did not plainly re Dr. Thompson’s 2013 opinions as
contradicted by any other opinion. Howee, “insofar as the doctor suggested
Plaintiff was unable to work,” ECF NA9 at 10, the opinion was contradicted by
the opinions of the State agency reviegvdoctors Thoma€lifford, Ph.D., Tr.
126-38, 140-52, John Gilbert, Ph.D., 176-¥80-82, and Howard Platter, MD.,

179-80, 182-85. The ALJ waequired to provide spdici and legitimate reason

U)

for rejecting Dr. Thompson's opinion8ayliss 427 F.3d at 1216.
First, the ALJ concluded Dr. Thompss opinions were “inconsistent with

her earlier reports where she concludeat thaimant’s employability was largely

U)

dependent on finding an appropriate jol@.f. 29-30. An ALJmay reject opinion
that are not supported by the medmailirce’s own data or are internally
inconsistent. Tommasetti v. Astruy®33 F.3d 1035, 1041 (9th Cir. 200Blguyen
v. Chater 100 F.3d 1462, 1464 (9th Cir. 199&)jowever, the inconsistency
described by the ALJ is not supporteddapstantial evidence. Dr. Thompson's

earlier report from 2012 opined Plaintifesnployability “would require a number

of work accommodations and adaptations” where there is “limited demand gn his

weak cognitive and motor functionsTr. 787. Dr. Thompson described the
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environment as one in which he is regd as “a person who has no use of his
hands,” does not require hi¢ggwvel math, and avoidsg type of “manual motor

output,” without an alternative meansméeting the expectation such as using

voice activated computer programs. Tr. 787. The “appropriate” sheltered work

environment described by Dr. Thompsoramsistent with Dr. Thompson’s 2013

marked limitations and opinion that Plafhcould not engage in work with any
lifting requirements on a “day to day,”dstained, competitive basis.” Tr. 800.
This was not a specific and legitirrateason to reject Dr. Thompson’s 2013

opinions.

Second, the ALJ found the physitatitations assessed by Dr. Thompson

were “outside the scope of her expertise” because she was “a psychologist,

medical physician,” and “didot perform[] any physicaxamination to determine

strength and lifting ability, ledlone have the credentiatssupports such physical

determinations.” Tr. 30. A medicptovider’s specialization is a relevant

consideration in weighing medical oponi evidence. 20 C.F.R. § 404.1527(c)(b)

(“We generally give more weight tbhe medical opinion of a specialist about

medical issues related to his or laeea of specialty...”), 20 C.F.R. §

416.927(c)(5). Opinions of specialistay be particularly important and entitlegd

to greater weight than those of other pbis, with respect to certain diseases$
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that are “poorly understood withmuch of the medal community.” Benecke v.
Barnhart 379 F.3d 587, 594 n.4 (9th Cir. 2004).

There is no basis for determining.0ihompson did not have the expertige
to make physical determinations. Dr.ohhpson’s opinions are directly related [to
her specialty, as practicing clinical neurpgsologist, trained in the identification
of brain dysfunction. Tr. 624; ECF No. 867-8. Defendant does not dispute she
had credentials to test and comment arfdiff's motor deficits, predict their
likely source based upon hamowledge of neuroimaging studies of children who

were born pre-term, and comment on their relation to abnormalities in the brain,
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which the MRI evidence ofcord confirms Plaintiff has. Furthermore, Dr.

Thompson in fact performed extensivetorcskills testing and reviewed finding

U)

of other providers who had performed gi@sting. Tr. 772 (reviewing the findings
of M. Sean Mullin, D.O.); Tr. 775, 7#78 (describing leeral dominance
examinations, sensory-perceptual exaridmga praxis screen, manual motor and
finger tapping test, grip strength, gresstor testing, and higher-order balance
testing). The ALJ’s second reason is neitaccurate nor a sufficient basis for
rejecting Dr. Thompson’s opinions. &WLJ’s inaccurate assessment of the

objective testing performed, misunderstang of the specialization of Dr.

Thompson, and mistaken discountingabifof Dr. Thompson'’s probative medica

evidence on this basis is hdrth reversible, error.
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The Court cannot reasonably deemAld’s error a harmless misstatement,

as Defendant suggestSeeECF No. 19 at 10 (conceding the reason was perhaps

not “persuasive”). Indeethe ALJ made the same ertavice. Tr. 198 (January

2015 decision discounting opinion of Dr. Thompson as “outside the scope o

expertise” because she is a psychologigthile Plaintiff claims there was only a

“narrow disagreement” between the AE&RFC and Dr. Thompson'’s opinions,

outcome of this case hinges upon narthsagreements in the evidence which t

ALJ was instructed on remand to efully review and resolve.
The rejection of Dr. Thompson'’s opinions constitutes harmful error
requiring a remand.

2. Marjorie Henderson, M.D.

[ her

the

he

In February 2014, Plaintiff was referred for evaluation to Dr. Hendersgn, a

physical medicine and rebisitation specialist. DrHenderson performed nerve

conduction studies which wem®rmal and according to Dr. Henderson, ruled ¢ut

other neuromuscular diseases. Tr. 865-On physical examination, Dr.
Henderson noted a number of findingstdnstiffness and decreased arm swing
depressed mental status, hypertonicity;adiisteakness with gcreased] grip and
ankle weakness, limited range of motiange-based gait and station, hyper
reflexia, impaired romberg and finger+iose coordination, and “difficulty with

coordination partially relatetb spasticity.” Tr. 803. She diagnosed poor mus
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tone, congenital spastic cerelpalsy, and impaired cognitioid. Dr. Hendersop
then concluded:

[Patient] has been unallle work secondary to combination of motor
coordination difficulties complicad by dystonia when doing repetitive
work. Developmental defamakes cognitive retraing difficult — [patient]
was unable to pass his colleglasses. At this time | support 100 [percent]

disability. | have started trials of mlieations for increased tone but | am{not

expecting them to help the dytonihst he has with repetitive motion.
Tr. 803-04.

A statement by a medical source that a claimant is “unable to work” of
“disabled” is not a medical opinion andnet due “any special significance.” 20

C.F.R. 8§ 416.927(d). Nevertheless, the ALJ is required to “carefully considsg

-

medical source opinions about any issaeluding opinion about issues that are
reserved to the Commissioner.” SSR 96-5fRat“If the case record contains an
opinion from a medical source on @sue reserved to the Commissioner, the
adjudicator must evaluate #fle evidence in the case rectoddetermine the
extent to which the opinion supported by the recordld. at *3. “In evaluating
the opinions of medical sources on issteserved to the Commissioner, the
adjudicator must apply the applidatiactors in 20 CFR 404.1527(d) and
416.927(d).” Id.

Here, the ALJ accorded Dr. Hendersoapinion “little weight.” Tr. 30.
The opinion was contradicted by the mpins of the State agency reviewing

doctors Thomas Clifford, Ph.D., Tt26-38, 140-52, John Gilbert, Ph.D., 176-78,
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180-82, and Howard PlatteMD., 179-80, 182-85. TehALJ was required to
provide specific and legitimate reasdasrejecting Dr. Haderson'’s opinions.
Bayliss 427 F.3d at 121&ee also Ghanim v. Colviii63 F.3d 1154, 1161 (9th

Cir. 2014) (“[A]n ALJ may not simply rejct a treating physician’s opinions on

ultimate issue of disability.”)ill, 698 F.3d at 1160 (applying same principle to

examining physicians).

First, the ALJ found that the opinion was inconsistent with the fact Pla
“had a normal EMG/NCV study.Tr. 30. An opinion may be rejected if it is
unsupported by medical finding8ray, 554 F.3d at 1228atson v. Comm’r of

Soc. Sec. Admin359 F.3d 1190, 1195 (9th Cir. 200fhomas v. Barnhay78

F.3d 947, 957 (9th Cir. 2002Z)pnapetyan v. Halte242 F.3d 1144, 1149 (9%th ¢

2001);Matney v. Sullivan981 F.2d 1016, 1019 (9@ir. 1992). Defendant
concedes the ALJ’s finding “may not\ebeen persuasive, since Dr. Henders
explained that EMG testing was used tle rout other neurological conditions.”
ECF No. 19 at 12. The record eals no basis to find the normal EMG/NCV
study was inconsistent with Dr. Henderson’s opinion as to Plaintiff's inability,
work. This was not a specific and t@gate reason to reject Dr. Henderson’s

opinion.

Next, the ALJ accorded Dr. Hendersepinion little weight because she

found it inconsistent with Plaintiff's work history. Tr. 30. The ALJ found Pla
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was working “as a surveillance officat a casino up until October 2012, with njo
apparent difficulties” and stopped goingsichool “only after getting another joly in
2015.” Tr. 30. An ALJ may ge less weight to an opinion that is inconsistent
with other evidence in the recor@&atson 359 F.3d at 1195. A material
inconsistency between a doctor’s opiniod a claimant’s activities can furnish ja
specific, legitimate reason forjeeting a physician’s opinionSee, e.gRollins v.
Massanarj 261 F.3d 853, 856 (9th Cir. 2001).

However,work after the period for which an applicant is seeking disabiljty,
IS not a specific and legitimate reasonrigecting the opinion of a physician, of
the medically supported testimony of gphcant, unless the work in question is
wholly inconsistent withlthe claimed disability.See Moore v. Comm’r of Soc. Sec.
Admin, 278 F.3d 920, 925 (9th Cir. 2002)¢ hold that an applicant’s
employment that begins after the end of the period for which the applicant ig
seeking disability benefits, unless wholly inconsistent with the claimed disahility,
IS not a specific and legitimate reasontgecting the opinions of examining
physicians that an individual is disablell follows that such a record of work dpes
not supply the more demanding clear andvincing reason required to reject the
medically supported testimony of an appht.”). Plaintiff's employment as a
substance abuse peer counselor at Spedftanthe closed period should not have

been relied upon by the ALJ because it is not inconsistent with his claimed
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disability, given the accommodations affeddPlaintiff in performing the job. As$

noted by the ALJ, he spends the bulk of his time talking to patients, he uses
computer aided typing program (no manoadput expectationshe does not hav
deadlines and is able to work at hisropace, and works with small team. Tr.
27.

Furthermore, the ALJ mischaracteriZélaintiff's work after his alleged
onset date. It is misleading to sugdelstintiff worked asa surveillance officer
“up until October 2012,” when in fact theork was from May to October 2012.
reaching the conclusion that Riaff performed the work “wittmo apparent
difficulties” Tr. 30 (emphasis added), tAé&.J cited no evidence and ignored
substantial evidence documenting Plafigtidlifficulties performing the work, as
well as his forced resignati after two months in a ptisn with better wages an

benefits after he requiesl an accommodatiorbee, e.g.Tr. 54 (Plaintiff's

testimony explaining he “wa¥ very good” at surveilling the card games); Tr. b

(Plaintiff's testimony explaining unemptment proceedings in which Legends
reportedly stated Plaintiff would have bdeed if he would not have resigned);
Tr. 99 (Plaintiff's testimony that “all thamhultitasking is very overwhelming, ver
stressful, and | did horrible. You knowwhs crossing my fingers every day. I
going to get fired, I'm going to get firebut they had nobody else either.”); Tr.

599 (Plaintiff's contemporaneous explanation to Dr. Thompson that there w3
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much happening” and he could not coth cards or learn the games he was
supposed to monitor); Tr. 698 (Plaintifexplanation to Dr. Schultz that the job
was “too challenging” and he was “let go” in October 2012 when they requir
learn to restrain people).

The Commissioner must evaluatelaimant’s “ability to work on a

sustained basis.” 20.F.R. § 404.1512(alester 81 F.3d. at 833 (9th Cir. 1995).

A claimant need not be utterly incapacitated and even the “sporadic ability tp

work” is not inconsistent with disabilityi-air v. Bowen 885 F.2d 597, 603 (9th

Cir. 1989);Lester 81 F.3d at 833. As the ALJ failed to account for substantia

evidence in the record concerning Plaintiffifficulties in the performing the wark

of a surveillance officer, agell as his inability to suassfully maintain the work|
it is not clear from the ALJ’s decision how Dr. Henderson’s opinion was
inconsistent with Plaintiff's work in 2012.

Finally, the ALJ also discounted Dilenderson’s opinion because her
comment that Plaintiff was unable to passd¢vollege courses was inconsistent
Plaintiff's testimony that he had recentlgne fairly well incollege earning two
A’s and an A-minus. Tr. 30. Plaintiffisiore recent academic success is an
indicator of Plaintiff's cognitive strengths, which perhaps suggests Dr. Hend
had an underestimation of Plaintiff's ability cognitively retrain. In contrast,

Plaintiff’'s cognitive deficits (for examplén arithmetic and multitasking), reflec
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in the tests performed by Dr. Thompson andlent at the time of Dr. Henderson’s
report, are also set forth in the ALJ'sailsion and academic history. Tr. 23 (nagting
Plaintiff was “kicked out” of community college for low gradesgge alsolr. 588
(describing academic problems ang@ension from school for failing math a
second time); Tr. 598 (describing having b&aked out of community college for

one quarter due to low grade point averaged then again for an entire year); T

-

604-05 (describing academic record); @21 (Dr. Thompson’s opinion noting that
though Plaintiff has completed college-leeehtent coursesie would be “hard-
pressed to ever pass a meghuirement.”). Howeveeven an underestimation of
Plaintiff's cognitive abilities, standing alonis,not a specific and legitimate reason
to discount Dr. Henderson’s opinion thiaintiff was unable to work “secondary
to combination of motor coordination difficulties complicated by dystonia when
doing repetitive work.” Tr. 803.

The ALJ failed to reject Dr. Henderssrmopinion on the issue of disability
with specific and legitimate reasongported by substantial evidence.

3. Jennifer Schultz, Ph.D.

In April 2013, Dr. Schultz perforad an Adult Complex Psychological
Assessment. Tr. 695-703. Dr. Schultaghosed Plaintiff with anxiety disorder
and alcohol abuse. Tr. 702. She noted sbate of Plaintiff's test results were

“very low.” Id. She opined Plaintiff's abilityo understand and reason is at a
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borderline level; his memory ranged from borderline to average; his ability tq
tolerate or adapt to stress is “poorfidahis social interaction is “limited” and
“impaired.” Tr. 703. Dr. Schultz expressthat Plaintiff's anxiety and depressi
“might exacerbate his already low skillslmg a source of some of his comprise
abilities.” Id. Plaintiff’'s prognosis was “guded” based upon his ability to “fing
employment that fits his strengths out requiring skills in areas where he
performs low such as executive functionindd:

The ALJ specifically accorded “lesgeight” to Dr. Schultz’s opinion of
Impaired social limitations. Tr. 29N hereas the opinion was contradicted by {
state agency reviewing psychologist® #i_J was required to provide specific {
legitimate reasons for rejieg Dr. Schultz’s opinionBayliss 427 F.3d at 1216.

Here, the ALJ concluded Dr. Schultgpinion was inconsistent with the
record showing mild difficulties in saali functioning where “he spent time with
others,” maintained a lonigrm relationship with higirlfriend, attended church
and sporting events, and was employedking with people patients during his
workday. Id. The ALJ also noted that while working at Legends, Plaintiff hac
requested work that would have involva&gbstantial interaction with the public.
Tr. 25. She further found Plaintiff's satiproblems were related to “his life
circumstances, not problems stemming from his mental impairmdadts.The

ALJ offered legally sufficient reasonagported by substantial evidence in the
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record as a whole, including medicaldance that Plaintiff had “excellent
interpersonal skills,” though hendorsed feelings of social isolation. Tr. 788.
Though Plaintiff can identify some evidenafesocial “problens” since childhood,

seeECF No. 20 at 7, where ewdce in the record that “sisceptible to more than

one rational interpretation” ¢hALJ’s findings must be upheld if they are supported

by inferences reasonably drawn from the recoMdlina, 674 F.3d at 1111.
The ALJ accorded “som&eight” to the remainder of Dr. Schultz’s opinign,
finding it “consistent with objective téeg.” Tr. 29. Although an ALJ must
provide specific and legitimate reasonsdfect contradicted medical opinion
evidence, the same standard doesapply when the ALJ credits opinion

evidence.See Orteza v. Shalal&0 F.3d 748, 750 (9th Cir. 199Bayliss 427

F.3d at 1216 Plaintiff contends an individual with borderline understanding, poor

adjustment, and poor ability to adapt to stiesmlikely to be able to work withqut

interruptions from psychologittg based symptoms and is therefore likely to miss

more than one day of work per monthrequire additional breaks. ECF No. 15 at

13. However, Dr. Schultz did not offany opinion regarding the likelihood of

Plaintiff missing work. Moreover, Plaintiff has not explained how the ALJ's RFC

did not accommodate Plaiffts limited executive functiomg skills. ECF No. 20.

The RFC limits Plaintiff to tasks thaain be learned iB0 days or less and

involving no more than simple work-reldtéecisions and few workplace changes.
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Tr. 26. In the Ninth Circuit, an RFCsticting the claimant to simple tasks
adequately captures moderammitations in concentration, persistence and pag
when it is consistent witthe medical evidenceStubbs—Danielson v. Astru&39
F.3d 1169, 1173-74 (9th Cir. 2008).

The ALJ did not error in weighinipe medical opinion of Dr. Schultz.

C. Plaintiff's Symptom Claims

Plaintiff faults the ALJ for improp#y discrediting his symptom claims.
ECF No. 15 at 18-20.

An ALJ engages in a two-step aysb when evaluating a claimant’s
subjective symptoms.20 C.F.R. 88 404.1529(a)16.929(a); SSR 16-3p, 2014
WL 1119029, at *2. “First, the ALJ mudetermine whether there is objective

medical evidence of an underlying inmmaent which could reasonably be

” At the time of the ALJ's decision i@ctober 2016, the regulation that govern
the evaluation of symptoriaims was SSR 16-3p, which superseded SSR 96
effective March 24, 2016SSR 16-3p; Titles Il and XVI: Evaluation of Sympto
in Disability Claims, 81 Fed. Re@5776, 15776 (Mar. 24, 2016). The ALJ’s
decision did not cite SSR 16-3p, lmited SSR 96-4p, wbh was rescinded
effective June 14, 2018 in favor of SSR3G- Neither party argued any error i

this regard.
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expected to produce the panother symptoms allegedMolina, 674 F.3d at
1112 (internal quotation marksnitted). “The claimanis not required to show
that [his] impairment could reasonably éxpected to cause the severity of the
symptom [he] has alleged; [he] nemaly show that it could reasonably have
caused some degree of the symptomadsquez v. Astry®72 F.3d 586, 591 (9th
Cir. 2009) (internal quotation marks omitted).

Second, “[i]f the claimanineets the first test and there is no evidence o
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim 763 F.3d at 1163 (9th Cir. 2014) (internal citations and
guotations omitted). “General findingse insufficient; rather, the ALJ must
identify what testimony is not credéband what evidence undermines the
claimant’s complaints.”ld. (quotingLester 81 F.3d at 834 (9th Cir. 1995));
Thomas278 F.3d at 958 (“[T]he ALJ must k@ a credibility determination with
findings sufficiently specific to permit theourt to conclude that the ALJ did nof
arbitrarily discredit claimant’s tésony.”)). “The ckar and convincing
[evidence] standard is the most demagdiequired in Social Security cases.”
Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014) (quotMgore, 278 F.3d

at 924).
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Factors to be considered in evalogtthe intensity, persistence, and limiting

effects of an individual's symptoms inde: (1) daily activities; (2) the location,
duration, frequency, andtensity of pain or other symptoms; (3) factors that

precipitate and aggravate the symptomgilié type, dosage, effectiveness, an
side effects of any medication an individte#es or has taken &dleviate pain or
other symptoms; (5) treatment, other tina@dication, an individual receives or
received for relief of pain or other symptoms; (6) any measures other than

treatment an individual uses or has uterklieve pain or other symptoms; and

any other factors concerning an individsdilinctional limitations and restriction

due to pain or other symptoms. S$&®3p, 2016 WL 1119029, at *7; 20 C.F.R\.

88 404.1529(c) (1)—(3), 416.929 (c) (1)—(Ihe ALJ is instructed to “consider §

of the evidence in an individual’'scord,” “to determine how symptoms limit
ability to perform workrelated activities.”ld. at *2.

1. Objective Medical Evidence

The ALJ concluded thdlaged severity of Platiff's hand complaints
“exceed objective findings.” Tr. 27An ALJ may not discredit a claimant’s
symptom testimony and deny benefits soled¢gause the degree of the symptol
alleged is not symrted by objective medical evidendeollins 261 F.3d at 857
(9th Cir. 2001)Bunnell v. Sullivan947 F.2d 341, 346-47 (9th Cir. 199Egir,

885 F.2d at 601. However, the medical evaders a relevant factor in determin
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the severity of a claimant’s paand its disabling effectsRollins 261 F.3d at 857;

20 C.F.R. 88 404.1529(c)(A16.929(c)(2). Minimal objective evidence is a

—

factor which may be reliedpon in discrediting a claimd#s testimony, although
may not be the only factoiSee Burch v. Barnhgar00 F.3d 676, 680 (9th Cir.
2005).

Here, the ALJ rejected ¢halleged severity of Rintiff's hand complaints,

finding that they “exceed objective findingslr. 27. In reaching this conclusio

=

the ALJ relied upon “normal exam findis@n hand exam in August 2012,” at
Central Washington Rehabilitation with Dvullin. Tr. 594. However, in the

same examination, Dr. Mullin recommended a neuromuscular specialist consult to
identify the cause of Plaintiff's motorféiculties and opined Plaintiff was limited
to “repetitive use of the hands less than Butes at a time before there is a brgak.”
Id. Moreover, the ALJ failed to discudee objective testing performed the same
month by Dr. Thompson, finding Plaintiff should be considered a no-handed
worker. The ALJ also relied upon an ikegprogress note from Plaintiff's initial
neurology visit at Swedish Neuroscieneigh Lee-Loung Liou, M.D., noting that
Plaintiff “was in no acute distre$gnd had normal sngth in the upper
extremities. Tr. 27-28 (citing Tr. 809). Ydhe ALJ failed to discuss the objective
results of the subsequent MRI which Diou found showed partial dysgenesis [of

the corpus callosum and indicated wotddplain [Plaintiff’'s] motor and cognitive
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difficulties.” Tr. 812. Considered inighcontext, the physical examinations on
which the ALJ relied do not provide coneing reasons to discredit Plaintiff's
statements regarding his symptoms, ahiécea selective consideration of the
evidence.

2. Ability to Work and Academic Performance

Next, the ALJ found Plaintiff's abilityo work for five months as a
surveillance officer in 2012 showed “his eajty to work in a job for sustained
periods.” Tr. 27. Working with an ipairment supports a conclusion that the
impairment is not disablingSee Drouin966 F.2d at 125&ee also Bray554
F.3d at 1227 (seeking work despite impaintngupports inference that impairment
is not disabling). Here, ¢hALJ rejected the contention Plaintiff had “significant
problems with job performanceTr. 27. However, as discussgapra the ALJ
failed to acknowledge the evidence in the rdaaf the challenges Plaintiff faced in
this line of work. Seesupra8 B(2). In addition, the ALJ misconstrued the
evidence of record congeng the timeline of events surrounding Plaintiff's
resignation at Legends and ignored eviddheg¢ Plaintiff was asked to resign from
the work after informing his employer Dr. Thompson'’s finding that he was unfit
for that line of work due to his impairments. Tr. 55; Tr. 836 (Oct. 30, 2012
progress note stating Plaintiff “has beerrkwog in jobs that stress his weaknessses

instead of building on his strengths.”). The ALJ’s conclusion that Plaintiff's work
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in 2012 supports Plaintiff’'s capacity for work for “sustained periods” is not
supported by substantial evidence.

The ALJ also identified Plaintiff's acad@erhistory as further support of t
ALJ’'s RFC because Plaintiff was alttegraduate from high school and take
college courses toward becoming a sulisaabuse counselofr. 28. The ALJ
found “[t]here is no evidence indicatingatthe had substantial difficulty with
school, concentration, studying, interagtwith others, attendance, and other

issues.” The ALJ’s finding that there“iso evidence” of substantial difficulty

with school is belied by the evidence tRdaintiff failed his math classes, was gn

academic probation, and ultimately seisged from community college. Tr. 588,

604-05. The ALJ was required to expldiow evidence of Plaintiff's academic
performance contradicted Plaintiff's sytom claims. The All's remark that
“[t]his isn’t a situation where he was ua to do anything,” is not a clear and
convincing reason to discredit Plaintiff, weePlaintiff never made this contenti
In sum, the ALJ’s reliance upon Plaffis ability to work and academic
performance to discredit Plaintiff wast supported by substantial evidence
because the ALJ failed to consider avelgh the evidence of challenges Plainti

faced both in his work in 201&hd in academic performance.

ORDER - 39

on.




10

11

12

13

14

15

16

17

18

19

20

3. Unemployment Benefits

Third, the ALJ found that Plaintiff's receipt of unemployment benefits after

his jobs ended in 2012 was indicativehif work capacity because it “would hayve

required him to attest that he was reagjling, and able to work.” Tr. 27.

“[R]eceipt of unemployment benefits candermine a claimant’s alleged inability

to work fulltime.” Carmickle v. Comm’r of Soc. Sec. Adm&83 F.3d 1155,
1161-62 (9th Cir. 2008) (citinGopeland v. Bower861 F.2d 536, 542 (9th Cir.
1988)). But where the record “does establish whether [the claimant] held
himself out as available for full-time or part-time work,” such a “basis for the
ALJ’s credibility finding is not supporteldy substantial evidence,” as “[o]nly th
former is inconsistent withis disability allegations.ld. As inCarmickle the
record does not establish whether Plairitéfd himself out for full-time or part-

time work. Accordingly, Plaintiff’'s@ceipt of unemployment benefits and the

related fact Plaintiff was applying for wocannot support the ALJ’s decision tq

give less weight to Plaintiff's testimony.

4. Daily Activities

Fourth, the ALJ found that Plaintiffgaily activities were inconsistent with

Plaintiff's allegation of disability. Tr28. A claimant’s rported daily activities
can form the basis for an adverse créitijodetermination if they consist of

activities that contradict the claimant’s “other testimony” or if those activities
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transferable to a work settingprn, 495 F.3d at 63%ee also Fair885 F.2d at 603

(daily activities may be grounds for an adsescredibility finding “if a claimant ig
able to spend a substantial parhf day engaged in pursuits involving the
performance of physical functions thaé aransferable ta work setting.”).

“While a claimant need not vegetate idark room in order to be eligible for

benefits, the ALJ may discredit a claimartestimony when the claimant reports

participation in everyday activities indicadg) capacities that ateansferable to a

work setting” or when activities “contéct claims of a totally debilitating

impairment.” Molina, 674 F.3d at 1112-13 (internal gabbn marks and citations

omitted).

Here, the ALJ relied upon Plaintiff'sleged ability to care for his son, do
chores, lift weights, drive, and playdgo games. Tr. 28 (citing 450-57, 607, 6
The ALJ concluded these activities shbis capacity “to concentrate for longer
periods, focus, pay attention, organigkan, go in public, adapt to different
environments, use his hands, lift objects] anaintain a schedule.” Tr. 28. The
ALJ misstates the record asth® activity of weight lifting. The evidence reflec
Plaintiff could lift weights when he was younger, Tr. 587, 761, but he reporte
his Function Report that this was an atyiie could no longer perform. Tr. 454
464, 69 (Plaintiff's testimony that he tdi¢o go to the gym and perform light

lifting but it caused cramping and painhis hands and “a lot of frustration”
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because he “couldn’t do it.”). As to the remaining activities, the Ninth Circui
consistently held that a claimant need Ibetutterly incapacitated in order to be

eligible for benefits.See Orn495 F.3d at 639 (“the merectahat a plaintiff has

has

carried on certain activities ... does noany way detract from her credibility ag to

her overall disability.”). Plaintiff testéd that any activity “in repetitive motion

after a while” causes his hands to craupgfor getting a burning sensation in hig

fingertips and wrists, and this happendle/performing any typing, writing, using

a kitchen utensil, carrying greries, or carrying his son. Tr. 64. Itis unclear, how

the limited activities cited by €hALJ, contradict Plaintifs allegation that he is

unable to engage in work involving saisted use of his hands. The ALJ’s finding

regarding Plaintiff's activities is not@ear and convincing reason to reject
Plaintiff's symptom clanms in their entirety.

5. Positive Response to Treatment

Finally, the ALJ noted Plaintiff reptad chronic symptoms of anxiety and
depression, the severity of whicretALJ discounted because of evidence
Plaintiff's mental health symptoms dépression and arety improved with
medication and therapy. Tr. 28. Theeetiveness of medication and treatment
a relevant factor in deteimng the severity of a clmant's symptoms. 20 C.F.R.
88 404.1529(c)(3), 41829(c)(3) (2011)see Warre v. Comm’r of Soc. Sec.

Admin, 439 F.3d 1001, 1006 (9th Cir. 2006) (conditions effectively controlled
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with medication are not disabling forqposes of determining eligibility for
benefits) (internal citations omittedyee also Tommaseti33 F.3d at 1040 (a
favorable response to treatment can umilee a claimant’s complaints of

debilitating pain or othesevere limitations).

In the ALJ’s discussion of Plaintiffsiental health symptoms, the ALJ first

stated that Dr. Schultz had indicated ttatgnitive testing results did not indicate

any intellectual problems or any othegaitive diagnosis.” Tr. 28. Though
Plaintiff reported symptoms of both cognitive and emotional impairments, th

does not appear to distinguish betwésncognitive (visual reasoning, learning

e ALJ

and memory) and emotional aspects of Rilifiin mental health symptoms and it is

unclear how the ALJ found them reldteDr. Thompson evaluated them

separately, though she noted Plaintiff's ¢ioraal deficits could impact Plaintiff's

subjective sense of his brain functioning and his attention, concentration, learning

and memory, and processing speed. Tr. 6&8;alsal'r. 702 (opinion of Dr.
Schultz that Plaintiff's depression anakgéety may exacerbate Plaintiff's “low
skills” or some of his “comprised abilitiés. Beyond this lack of clarity in the
ALJ’s analysis of Plaintiff's symptom clais, the ALJ did not aurately describe
Dr. Schultz’s findings. Dr. Schultz remarked that tintest results did not
reflect intellectual functioning, although cairt scores were very low. Tr. 702.

Dr. Schultz then stated that shdedeed to Dr. Thompson’s “knowledge and
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experience” in regards to the diagnasi€ognitive disorder and mathematics
disorder and stated that she believed Plairtififitls criteria for those diagnoses
Tr. 702 (emphasis added). As the ALd dot properly consider and weigh Dr.
Thompson’s opinions upon which Dr. Schukdied, this was not a clear and
convincing reason to discount Plaintiff's symptom claims.

The ALJ also cited progress notesm April 2013, Mg 2013, and March
2014, which reflected symptom improvemauith therapy and after having been
prescribed Zoloft, Wellbutrin, and Ritalin. Tr. 28-29 (citing Tr. 721 (April 2013:
noting symptoms appear improved agiaing Plaintiff toallow more time on
Zoloft) Tr. 717 (May 2013: noting PlaintiStopped Zoloft on his own); 716 (May
2013: noting rapid response to Wellbutrimy. 824 (March 2014: He “appears tp
be responding well to therapy...”)). &te 2016 hearing, Plaintiff reported that
symptoms of depression cause hinfiet® unhappy and he has “taken every
antidepressant there is,” Tr. 105, betalso believed heould “endure” his
symptoms of depression in his positiorSagectrum. Tr. 109The evidence of
improvement in symptoms of depressamd anxiety, as well as Plaintiff's
somewhat equivocal testimony, suppo#d &LJ’s conclusion Plaintiff's depress|on
could be managed and that Plaintiff’'s mefitaitations did not affect his ability o
interact with the public. Ti80. This is also consistent with Dr. Thompson’s 2012

opinion that Plaintiff’'s high level of depssion and anxiety at the time could be

ORDER - 44




10

11

12

13

14

15

16

17

18

19

20

expected to have “small, measuraibipacts” on his level of functioning,
however, if “treated sufficiently, it is posde that he would feel more confident
about his brain functioning.” Tr. 7861owever, as dis@sed above, the other
reasons the ALJ provided for discountingiRtiff’'s symptoms claims failed to

meet the specific, clear and convincsigndard. Moreover, the evidence of

improvement of his depression and atyiwith treatment, standing alone, does

not provide a sufficient basis to suppor thLJ’'s adverse determination in rega
to all of Plaintiff's symptom claims.
D. Step Five

The Court has already determinedttthe failure to properly weigh the
medical evidence and consider Plaingffymptom claims were error, which
necessarily calls into question the validifythe ALJ's RFC, hypothetical to the
vocational expert, and step five findings.

Plaintiff additionally argues that¢hALJ erred at step five in (1)
propounding an incomplete pgthetical; and (2) finding the number of jobs he
perform exist in “significant numbers the national economy.” ECF No. 15 at
14-16. The Court addresses this contensis it demonstrates additional errors
which inform the discretion of the Court in the decision whether to remand fq

further proceedings or for immediate payment of benefits.
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At step five, the burden of productishifts to the Commissioner to produ
evidence that other work exists in sigrant numbers in the national economy
a claimant could perform in light of his@geducation, work experience, and R
20 C.F.R. § 416.920(eY,alenting 574 F.3d 685, 689 (9th Cir. 2009). If the
claimant is able to do other work, ther@missioner must estabighat there are
significant number of jobs in the natidreonomy that clanant can do. The
Commissioner may meet this burden byngsihe testimony of a vocational exp
(VE). Tackett v. Apfell80 F.3d 1094, 1099 (9th Cir. 1999). The Commissiol
may pose a hypothetical question to the“tat reflects all the claimant’s
limitations.” Roberts v. Shalalg66 F.3d 179, 184 (9th Cir. 1995). “Hypothetiq

guestions posed to a VE must ‘set allithe limitations and restrictions of the

particular claimant.’ "Bray, 554 F.3d 1219, 1228 (9th Cir. 2009) (citiRgssell v.

Sullivan 930 F.2d 1443, 1445 (9th Cir.1991)inehasis in original). The ALJ’s
depiction of the claimant’s impairments stiupe “accurate, detailed, and suppo
by the medical record.Tackett 180 F.3d at 1101.

Here, although the ALJ found Plaintiffnited to lifting and carrying up to
10 pounds, the hypothetical he posethtvocational expert assumed an
individual limited to “light work,” whichinvolves the ability to lift no more than

20 pounds occasionalgnd 10 pounds frequently. Tr. 115; 20 CFR 88
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404.1567(b), 416.967(b). Defendant coresthe ALJ's omission of the 10-pound

lifting restriction was error. ECRo. 19 at 16; Tr. 114-15, 117.

Defendant contends the ALJ’s incolefe hypothetical constitutes harmless

error because one of the three occupatidestified by the ALJ in his step five

finding, furniture rental consultant, wasalidentified by the vocational expert at

thefirst hearing in response to a hypotheticalsiios that was consistent with the

ALJ’s current RFC assessment. ECF. W19 at 16 (referring to Tr. 72-73 (first
hearing), 118 (second hearing).

Defendant’s reliance on the testimonytlod vocational expert at the first

hearing is misplaced. First, the ALJsa@ in formulating the hypothetical is more

egregious considering that the needdiarification of the precise RFC and
supplemental vocational testimony wase firecise issue the Appeals’ Council
ordered the ALJ to correct on remantt. 208-11. The vocational testimony
indicates that Plaintiff’'s limitations significantly limit the number of jobs avall
and if he were limited to sedentary wptkere would be no work he is able to
perform. Tr. 118-19. Moreover, the Alcould not have relied upon the prior
vocational expert testimony becauseuanesolved conflict in the vocational
evidence existed. After th&lJ’s first decision, Plaintiff presented a labor mar,

study by vocational consultant Trevor [mam, Tr. 511-21, to thAppeals Counci

Able

ket

Mr. Duncan opined that the job of furnieurental clerk is performed with frequent
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(not occasional) upper extremity use including reaching, grasping and fingering,

and that 75 percent of the jobs fall witlthe medium level of physical demand
due to lift requirements. Tr. 515. Ri&ff's brief to the Appeals Council argued
the record lacked adequatecational evidence regarditige furniture rental clerk
job and that it was improperly listedtime Dictionary of Occupational Titles

(DOT) as only requiring occasional reaapand handling. Tr. 523-24. The

Appeals Council did not elaborate on this evidence in its remand order, however, it

granted Plaintiff’'s request for review aremanded with instructions to the ALJ|to
clarify the RFC, indicating “[t}e cited jobs appear to beonsistent with parts gf

the stated RFC,” and to @ supplemental evidence from a vocational expert to

clarify “the effect of the assessed limitatgon the claimant'sccupational base)
Tr. 210.

This evidence became part of the melcbefore the ALJ oremand. Tr. 38,

At the second administrative hearing, Plaintiff was represented by a non-lawyer

representativd and neither he nor the ALJ giimned the vocational expert

regarding Mr. Duncan’s findings regardingetbccupation of furniture rental clefk.

8 The hearing transcript identifies Sha&dmith as “Attorney for Claimant” and h

D

is elsewhere in the recordentified as an attorneylr. 348, 354. However, the

ALJ described him as a non-attorneypresentative. Tr. 17.
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Tr. 110-22. At the hearing, the voaatal expert testified that the DOT is
“outdated.” Tr. 119. While it was unfortunate that Plaintiff's representative d

not challenge the conflict between thecational expert’s testimony and Mr.

Duncan’s findings so it could have been addressed by the ALJ, ultimately it |s the

ALJ who bears the burden to inquirBee Smolen v. Chajé0 F.3d 1273, 1288
(9th Cir. 1996) (an ALJ has the duty to fuind fairly develop the record and to

assure that the claimant’s interests@nsidered, even whehe claimant is

represented by counsel). The ALJ’s deam repeats the assignment of little or{no

weight to Mr. Duncan’s labor markstudy pertaining to the occupationhkztkery

d

worker— an occupation the vocational expert at the second hearing did not ¢ven

discuss Tr. 31. The ALJ completely ignadeMr. Duncan’s separate opinion

regarding the occupation fifrniture rental clerk.

The ALJ had a responsibility to consrdand discuss all probative evidence

and certainly Mr. Duncan’s opinion regandithe job of furniture rental clerk wgs

more probative than his report concerningdsg workers. It is not evident the

ALJ considered this evider. Because the ALJ retl upon a flawed hypothetical

and failed to resolve thenflict with vocational evidence favorable to Plaintiff
which had been submitted to the Appeatsincil, the Court aanot conclude that
the ALJ’s decision is supported by subsirevidence, or that any error in the

flawed hypothetical is harmless.
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Given the ALJ’s reversible error propounding a flawed hypothetical to

vocational expert and ignogrconflicting vocational evidence, the Court need

the

not

address Plaintiff's alternative contention that the three occupations identified by

the ALJ do not exist in “significant numbers” under 20 C.F.R. 88 404.1566(d) and

(e) and 416.966(d) and (e).

E. Credit as True

As the Court has determined thfa¢ ALJ committed numerous reversible

errors, it must be determined whether rachahould be for further proceedings
to award of benefits.

Generally, when the Court reversesfnd’s decision, “the proper course
except in rare circumstances, igémand to the agency for additional
investigation or explanation.Benecke379 F.3d at 595 (citations omitted).

However, in a number of 8@l Security cases, the ith Circuit has “stated or

or

implied that it would be an abuse of dideve for a district court not to remand for

an award of benefits” whahree conditions are me6Garrison 759 F.3d at 1020

(citations omitted). Under the credit-asetnwle, where (1) the record has been

fully developed and further administiree proceedings would serve no useful
purpose; (2) the ALJ has failéo provide legally suffient reasons for rejecting
evidence, whether claimatgstimony or medical opinion; and (3) if the improp

discredited evidence were credited a® frthe ALJ would besquired to find the
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claimant disabled on remand, wenand for an award of benefitRevels v.

Berryhill, 874 F.3d 648, 668 (9th Cir. 2017). divwhere the three prongs have

been satisfied, this Court will not remand fimmediate payment of benefits if “the

record as a whole creates serious doubt that a claimant is, in fact, disabled.]
Garrison 759 F.3d at 1021.
The Court finds that eadf these credit-as-true factors is satisfied and t
remand for the calculation and award of bése$ warranted. First, the record
been fully developed. Plaintiff’'s periad disability ended owethree years ago.
The record contains treatmterecords from Plaintiff's childhood dating back to
1989 and continuing to adulthood thgh 2014. It contains a 30-page
neuropsychological assesamédocumenting the resultd testing performed ove
the course of two days by Dr. Thompstwio function reports filled out by Dr.
Thompson, a consultative physical performed by a rehabilitation specialist,
second psychological examination, and014 MRI finding consistent with a
congenital brain abnormality explang Plaintiff’'s motor and cognitive
iImpairments. The record also contains ample testimony from two full
administrative hearings, as well as thed party function report completed by
Plaintiff's sister. Second, as noted abawe ALJ erred in the evaluation of the
facts surrounding Plaintiff’'s work attemptia rejecting the medical opinions of

examining specialists Dr. Thompson and Benderson, in rejecting Plaintiff's
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testimony, in ignoring vocational evidence in the record, and failing to proffe

I'a

complete hypothetical at stéipe, as specifically directed on remand. Defendant

has conceded a number of errors to @osirt. ECF No. 19. The third prong of
credit-as-true rule is satisfied besauhe vocational expert was asked
hypotheticals about the ability of an imalual with limitations described by Dr.
Thompson, and testifiedehe were no sedentary jobs with only occasional
handling and fingering limitations existing tine national economy that existed
significant numbers. Tr. 118-19. Theedit-as-true rule is a “prophylactic
measure” designed to motivate the Commissiomensure that the record will [
carefully assessed and to justify “egblaconcerns” about the length of time
which has elapsed since a claimhas filed their applicationTreichler v. Comm
of Soc. Sec. Admi@75 F.3d 1090, 1100 (9th Cir. 2014) (internal citations
omitted). Plaintiff's applications haveeen pending for nearly six years, have
been reviewed by an ALJ and the Apge@buncil twice, andemanded once wit
little benefit because the ALJ agaimezl in properly ssessing the RFC and
determining step five. Further proceedings would appear to be devoid of us
purpose.See Hil| 698 F.3d at 1162 (noting a Courtyrexercise its discretion tgq
remand a case for an award of benéfitsere no useful purpose would be serv
by further administrative proceedingdaihe record has been thoroughly

developed.”) (internal citions and quotations omitted).
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Finally, the record does not raise “serious doubt,” that Plaintiff's
impairments limited him in ways thatgoluded sustained competitive work dul
the period under review. Defdant fails to offer any persuasive argument to t
contrary in Defendant’s footnote referencing this isswech appears to discuss
facts unrelated to this case. ECF No. 19 at 18 n.4.

The Court therefore reverses and radsato the ALJ for the calculation a
award of benefits.

CONCLUSION

Having reviewed the record and the A4 findings, this court concludes t
ALJ’s decision is not supported by sulvdital evidence and free of harmful lega
error. Accordingly)T IS HEREBY ORDERED :

1. Plaintiff's Motion for Summary Judgment, ECF No.15GRANTED.

2. Defendant’s Motion for SummaJudgment, ECF No.19, BENIED.

I

1

I

I

I

I
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3. The Court entetUDGMENT in favor of Plaintiff REVERSING and
REMANDING the matter to the Commissioner of Social Security for
immediate calculation and award of benefitxonsistent with the findings of th
Court.

The District Court Executive is directéalfile this Order, provide copies t
counsel, an€CLOSE THE FILE .

DATED September 21, 2018.
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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