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hmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT

UNlTED STATES DISTRICT COURT EASTERN DISTRICT OF WASHINGTON
EASTERN DISTRICT OF WASHINGTON Aug 27, 2018

SEAN F. MCAVOY, CLERK

JACK W, No. 1:17-CV-03159JTR
Plaintiff, ORDER GRANTING PLAINTIFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 14, 18 AttorneyD. James Treeepresentdack W.(Plaintiff); Special
Assistant United States Attorn&arah LeighMartin represents the Commissioner
of Social Security (Defendant'he parties have consented to proceed before a
magistrate judgeECF No.7. After reviewing the administrative record atie
briefs filed by the parties, the Co@RANTS, in part, Plaintiff’'s Motion for
Summary JudgmenDENIES Defendarnis Motion for Summary Judgmen&nd
REMANDS the matter to the Commissioner for additional proceedings pursuar
42 U.S.C. § 405(9).

JURISDICTION

Plaintiff filed anapplicationfor Supplementabecurity Incomen July 23,

2014 Tr. 17887, alleging disability sinc&ctober 1, 2013Tr. 188 due to
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depression, posttraumatic stress disorder (PTSD), back pain, and necKlinjury
210 The applicatiorwasdenied initially and upon reconsideratiofir. 105112,
11926. Administrative Law Judge (ALJEheri L. Filionheldahearing on
February 23, 2016nd heard testimony from Plaintiffir. 40-81. A vocational
expert appeared at the hearing, didtnot testify beyond confirming that
Plaintiff's past relevant work was medium exertion or highietr 40, 80 The ALJ
issuedapartially favorable decision oduly 7, 2016dinding Plaintiff eligible for
benefits as oApril 22, 2016, but ineligibléor benefits prior to that datelr. 21-
34. The Appeals Council denied review on July 18, 2017 1-6. The ALJ’s
July 7, 201&ecision became the final decision of the Commissioner, which is
appealable to the district court pursuant to 42.0.88405(g) 1383(c) Plaintiff
filed this action for judicial review o8eptember 18, 201 ECF Na. 1, 3
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of tiparties They are only briefly summarized
here

Plaintiff was52 years old at thdate of applicationTr. 179 The highest
level of education he completed was the tenth grade in. IB799, 211 His
reportedwork history inclulessome seblemployment installing drywall and some
temporary jobs aalaborer including loading and unloading trucks and
construction Tr. 4952, 211 Plaintiff reportedthat hestopped working on
September 30, 201due tohis conditions Tr. 210.

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitidsdrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews théLJ's determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
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not supported by substantial evidence or if it is based on legal &aokett v.
Apfel, 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept &adequate to support a conclusidrichardson v. Peraleg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097If substantial evidencgupportghe administrative
findings, or if conflicting evidence suppsd finding of either disability or nen
disability, the ALJs determination is conclusivé&prague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheéss, a decision supported fybstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d 432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-8tep sequential evaluation process
for determining whether a person is disabl@® C.F.R. 816.920(a)seeBowen
v. Yuckert482 U.S. 137, 14@2 (1987) In steps one through four, the burden of
proof rests upotheclaimant to establish a prima facie case of entitlement to
disability benefits Tacketf 180 F.3d at 10989. This burden is met ondbe
claimantestabliskesthatphysical or mental impairménprevenhim from
engaging irhis previous occupations20 C.F.R. § 416.920(a)(4)f theclaimant
cannot ddis past relevant work, the ALJ proceeds to step five, and the burden
shifts to the Commissioner to show that (1) the claimant akeran adjstment to
other work,and (2) specific jobwhich theclaimant can perforraxist in the
national economyBatson v. Comm’r of So8ec. Admin.359 F.3d 1190, 11934
(9th Cir.2004) If theclaimant cannot make an adjustment to other work in the
national economy, a finding 6flisabled is made 20 C.F.R. 816.920(a)(4)).
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ADMINISTRATIVE DECISION

OnJuly 7, 2016the ALJissued a decision finding Plaintiff was disabled ag
defined in theSocial Security Acon April 22, 2016, but not disabled prior to that
date

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity sinceOctober 1, 2013he alleged date of onsé€ftr. 23,

At step twothe ALJdeterminedPlaintiff had thefollowing severe
iImpairments:cervical disc herniation at €6, osteophyte bridging causing
foraminal stenosis; cervical degenerative disc disease; likely ulnar neuropathy;
affective disorder; personality disorder; and active methamphetamine abbuse
24,

At step three, the ALJ fourttiat prior to April 22, 201 ®laintiff did not
have an impairment or cdnmation of impairments that met medicallyequaéd
the severity obne of the listed impairmentdr. 25.

At stepfour, the ALJ assessdelaintiff's residual function capacityrior to
April 22, 2016and determinetie couldhaveperformeda range ofight work
except he could “perform simple, routine tasks and have superficial public
contact’” Tr. 26-27. The ALJconcludedthat Plaintiff wasnotable to perfornthis
past relevant workTr. 31.

At stepfive, the ALJ determined that, considering Plaintiff’'s age, educatio
work experience anaesidual functional capacitandthe MedicalVocational
Rules prior to April 22, 2016there were other jobs that exist in significant
numbers in the national economy Plaintiff could perfoiim 32. The ALJ
concluded Plaintiff was not under a disabiptyor to April 22, 2016within the
meaning of the Social Security Actr. 33

The ALJ found that as &pril 22, 2016, the severity of Plaintiff's
impairments met the criteria for Listing 1.04 and found him disabled at step thrg
Tr. 33.
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ISSUES

The question presented is whether substantial evidence supports the ALJ
decision denying benefitwior to April 22, 2016nd, if so, whether that decision
is based on proper legal standarBaintiff contends the ALJ erred by (fhiling
to properly weighhieopinion of R.A. Cline, Psy.D., (2) failing to call a medical
expert to establish an onset date, (3) failing to properly address Plaintiff's sym
statementsand (4) failingto properly consider the neexertional limitationdy
applying the grid rules at step five

DISCUSSION!
1. R.A. Cline, Psy.D.

Plaintiff argues the ALJ failed to properly consider and weigh the medica
opinion expressed Wy.A. Cline, Psy.D.ECF No. 14 ab-12.

Theparties agree that Dr. Cling an examining physician whose opinien
contradicted. ECF Nos. 14 at 5, 18 at 4. Therefore, the ALJ was required to
provide specific and legitimate reasons for discounting his opiriester v.

Chater, 81 F.3d 821, 8331 (9th Cir. 1995).The specit and legitimate standard
can be met by the ALJ setting out a detailed and thorough summary of the fact
and conflicting clinical evidence, stating her interpretation thereof, and making
findings Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)he ALJ is
required to do more than offer her conclusions, she “must set forth [her]

YIn Lucia v. S.E.G.138 S.Ct. 2044 (2018), the Supreme Court recently he
that ALJs of the Securities and Exchange Commission are “Officers of the Unit
States” and thus subject to the Appointments Clause. To the extent Lucia app
to Social Security ALJs, the parties have forfeited the issue by failing to raise it
their briefing. See Carmickle v. Comm’r of Soc. Sec. AdrbiB3 F.3d 1155, 1161
n.2 (9th Cir. 2008) (the Court will not consider matters on appeal that were not
specifically addressed in an appellant’s opening brief).

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 5
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interpretations and explain why they, rather than the doctors’, are correct.”
Embrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

On June 13, 2014, Dr. Cline examined Plaintiff and completed a
Psychological/Psychiatric Evaluation form at the request of the Washington
Department of Social and Health Servicés. 27882. Dr. Cline diagnosed
Plaintiff with major depressive disorder, PTSD, and methamphetamine use
disoder in early full remissionTr. 28Q He opined that Plaintiff haa marked
limitation in the abilities ta°communicatend perforneffectivelyin a work setting
and to complete a normal work day and work week without interruptions from
psychologically baedsymptoms Tr. 280-81. He also opined that Plaintiff would
have a moderate limitation in the followist abilities: (1) to understand,
remember, and persist in tasks by following detailed instructions; (2) to perforn
activities within a schedule, maintain regular attendance, and be punctual withi
customary tolerances without special supervision; (3) to learn new tasks; (4) to
simple questions or request assistance; (5) to maintain appropriate behavior in
work setting; and (6) to set realstjoals and plan independentlg. He also
opined that Plaintiff had no limitation or a mild limitation in the remaining five
areas of functioning addressed on the fotdar The formdefinesa marked
limitation as “a very significant limitation on ttability to perform one or more
basic work activity’ and amoderate limitatioras “significant limits on the ability
to perform one or more basic work activity.” Tr. 280.

The ALJ gave significant weight tbe opinion addressing the five abilities
with a “noneor mild” limitation and the six abilities with a moderate limitation
Tr. 31 The ALJ gave little weight to the portion of the opinion adsiregsthe two
abilities with a marked limitation because (1) Dr. Cline did not explain these
limitations, (2) these limitations are inconsistent with Plaintiff's activities, (3ethe
limitations are inconsistent with the normal psychiatric observations, (4) these
limitations are inconsistent with Plaintiff's performance on mental status

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 6
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examinations, and (5) these limitations are inconsistent with the lack of mental
health treatmentid.

All five of the ALJ’s reasons for rejecting Dr. Cline’s opinion fail to meet
the specific and legitimate standawlll five statements were conclusocand
failed to state howhe opined marked limitations were either unsupported or
inconsistent with any other portion of the recofidhe ALJ was required to provide
some citation to the record demonstrating how the opinion was unexplained or
inconsistent with Plaintiff's activities, normal observations, performance on
examinations, and the lack of treatmeAtlist of assertions with nothing else falls
short of the specific and legitimate standasg¢eMagallanes 881 F.2d at 751
(The ALJ is required to set out a detailed and thorough summary of the facts a
conflicting clinical evidencestate her interpretatipandthenmake findings); see
also Garrison v. Colvin759 F.3d 995101213 (9th Cir. 2014) Boilerplate
language rejecting the opinion fails to meet the specific and legitimate standarg

Defendant argues that the ALJ explained in detail how Plaintiff's activitie$

and normal psychiatric observations were inconsistent with a finding of disabili
ECFNo. 18 at 7 n.2qjting Tr. 2829). Indeed, the ALJ addressed Plaintiff's
activities and normal psychotic observations earlier in the opinion when addres
the reliability of Plaintiff’'s symptom statement$r. 2829 (“The claimant’s
activities througbut the relevant period are inconsistent with his allegations of
seriously limiting symptoms,” and “The regular notations in the claimant’s
treatment notes of normal psychiatric observations are inconsistent with the
allegations of severely limiting menta¢alth symptoms.”) Defendant cites to
Gonzalez v. Sullivam asserting that the ALJ should not be required to repeat hi
factual discussionsECF No. 18 at ¢iting 914 F.2d 1197, 12001 (9th Cir.

1990) The Court inGonzaleZound that it was unnessary to require the ALJ to
state why he failed to satisfy every different section of the listing of impairments
914 F.2d at 12Q1Here, unlikewhen addressing the listings at step thtlee Ninth
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Circuit has established a heightened requiremengfecting the opinion of an
examining psychologistLester 81 F.3d at 83(1. Additionally, the Ninth
Circuit hasexplicitly held that the specific and legitimate standard requires somg
citation to evidencehe ALJ'sinterpretation, and thethe ALJ’sfindings See
Magallanes 881 F.2d at 751As such the ALJ’s previous citation to the record in
the context of discussing the credibility of Plaintiff's symptom statements is not
sufficient tomeetthe specific discussion required to reject Dr. Clirggggion.
Plaintiff also argues that the ALJ erred by filing to apply the factors set fo
in 20 C.F.R. § 416.927(cECF No. 14 at® (citing Trevizo v. Berryhill871 F.3d
664, 676 (9th Cir. 201Y.) The Ninth Circuit has recdgtheld that a failure to
address the factors set forth in 20 C.F.R. 8§ 416.9¢Z{(9) “constitutes reversible
legal error’ Trevizq 871 F.3d at 67.6These factors includdelength of
treatment relationshiphe nature and extent of the treatment tielaship,whether
the physician provides support for the opinithre consistencyf the opinion with
the medical evidence of recottie physician’s specialization, and other factors
20 C.F.R. § 416.927(c)(Zp).
Defendant is accurate instassertiorthat thereasons provided by the ALJ
demonstrat¢hat ske considered these factorSeeECF No. 18 at 8First, Dr.
Cline was not a treating source, so the factors addressing the treatment relatio
are inapplicable The ALJ’s stated reasons, although lacking in the specificity
required under law, address the supportability and the consistency of the opinig

rth

nship
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Tr. 31 (The ALJ stated that the opined marked limitations were not explained and

inconsistent with Plaintiff's activities, normal psychiatric observations,
performance on examinations, and lack of treatheAt best, the only
unaddressed factor in the ALJ’s analysis is Dr. Cline’s specializafior81
However,shedid identify him as a psychologist., arguably meeting this faato
Nonetheless, because the ALJ failed to provide a single resseting the
specific and legitimate standaial rejecting Dr. Cline’s opined marked
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limitations, the case is to be remanded for the ALJ to readdress Dr. Cline’s opil
in wholefor the period prior taneeting Listing 1.04 Upon remad, she will

provide legally sufficient reasons for rejecting any portion of the opinion and
address the factors in 20 C.F.R. § 416.927(c) with specificity.

Plaintiff has requested that Dr. Cline’s opinion be credited as true and the

case remanded for an immediate award of bendfi@~ No. 14 at 12However,
the Court declines to do so because there was no vocational expert testimony
addressing how the marked limitations, as defined on this féfaat the
occupational basdn fact, no hypotheticals were presented to the vocational
expert at all Tr. 40-81. Additionally, the ALJ failed to call a medical expert to
testify as to the date Plaintiff’'s cervical spine impairment reached the sewerity
meet listing 1.04 See infra Therefore, it is unclear what time period is at issue
for considering a residual functional capacity at step four.

2. Onset Date

Plaintiff argues that the ALJ erred by setting an onset date wigvalgnce
from amedical expert ECF No. 14 at 120.

The ALJ found that Plaintiff met listing 1.04 as of April 22, 2016 based or
an examination report from Dave Atteberry, M.IDr. 33 On April 22, 2016, Dr.
Atteberry stated that Plaintiff had previously been seebrbyran in October but
that his care was transferred upon Dr. Tran’s leaviirg53Q Dr. Atteberry
reviewed an MRI of the cervical spine that showed a cervical disc herniation at
level C67 with osteophytic bridging thatas causindgorminal stenosis and with
correlating symptoms on the C7 distributidd. Additionally, Dr. Atteberry
observed that Plaintiff had motor weakness and a positive Tinel’s sign in the le
upper extremity andkecommended surgeryir. 532 He stated that “there is a32.
mm central posterior diorotrusion at C& causing mild effacement on the
ventral surface of the thecal sathis is what | am presuming is causing his
symptoms.” Tr. 531 The ALJ stated thavhile Dr. Tran had recommended

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 9
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surgery eight months pmg*‘Dr. Atteberry had the opportunity to review additiona|

evidence and his surgical recommendation was diffegased on this evidence |
conclude the earliest established onset date of disability for the claimant’s cery
condition is April 22, 2016.” Tr. 33.

Plaintiff asserts that the Alekredbecaus¢he MRI Dr. Atteberry reviewed
was the same MRI Dr. Tran reviewed in October of 2% made the same
physical observationsEECF No. 14 afi9-20. Plaintiff did have an MRI on
October 26, 201Showing the same “2.3 mm central posterior disc protrusion, G
C7 causing mild effacement upon the ventral surface of the thecal sac.” Tr. 46
On October 30, 2015, Dr. Tran recommended surgery, but it was for 164 C3
and C4CS5 levels Tr. 465 In contrast,Dr. Atteberry recommended an operation
to repair the C&C7 level of the cervical spindlr. 532 The record contains no
separate MRI report since October 26, 2@itis Dr. Atteberry failed to assign a
date to the MRI he was reviewing during the April 22, 2016 evaluaiiberefore,
the record is unclear as to whether there were two separate MRIs and the chay
by April 22, 2016 is evidence of disease progression or if the October 30, 2015
recommendations and the April 22, 2016 recommendatiesi@ply the result of
two separate providers coming to different conclusions

A claimant’s onset date is defined as “the first day an individual is disablg
as defined in the Act and the regulations.” S.S.R2@3In determining an onset
date, theALJ is to consider the individual’'s allegation, the work history, and the
medical evidenceld. How long a disease has existed at a specific severity leve
may need to be inferred based on “an informed judgment of the facts in the
particular case,” and the ALJ “should call on the services of a medical advisor
when onset must be inferredld. The NinthCircuit has held that “should” in
S.S.R. 820 means “must.’'DelLorme v. Sullivan924 F.2d 841, 848 (9th Cir.
1991) In cases, such as here, when the medical evidence is not definite
concerning the onset date and medictrencesieed to be made, the ALJ is

ORDER GRANTINGPLAINTIFF’'S MOTION . . .- 10
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required to call upon the services of a medical expert for establishing an onset
Armstrong v. Comm’r of Soc. Sec. Admir0 F.3d 587, 590 (9th Cir. 1998)
Therefore, the ALJ will call a medical expert to testify regarding the date in whi
Plaintiff met listing 1.04.

3. Plaintiff's Symptom Statements

Plaintiff contestghe ALJs determination that Plaintiff’'s symptom
statements were less than fully credible prior to April 22, 2E®GF No.14 at 12-
18.

It is generallythe province of the ALJ to make credibility determinatijons
Andrews 53 F.3dat 1039 butthe ALJs findings must be supped by specific
cogent reason&ashad v. Sullivg 903 F.2d 1229, 1231 (9th Cir. 199@bsent
affirmative evidence of malingering, the AsJXeasons for rejecting the claimant
testimony must béspecific, clear and convincirig.Smolen vChater, 80 F.3d
1273, 1281 (9th Cir. 1996)ester 81 F.3dat834. “General findings are
insufficient: rather the ALJ must identify what testimony is not credible and wh
evidence undermines the claimantomplaints. Lester 81 F.3d at 834

The evaluation of a claimant’s symptom statements and their resulting
limitations relies, in part, on the assessment of the medical evid€ee20
C.F.R. 8 416.929(c); S.S.R.-Bp. Therefore, in light of the case being remandeg
for the ALJ to address the medical source opinions in the file, a new assessme
Plaintiff's subjective symptom statements is necessary.

4.  Step Five

Plaintiff argues that the ALJ erred by finding Plaintiff's rexertional
limitations did not reduce the occupational base and making the step five
determinatiorfor the time period prior to Agr22, 2016based ornhe Medical
Vocational Guidelines (Grid Ruleahd not on vocational expert testimor/CF
No. 14 a20-21.

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 11
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TheGrid Rulesare an administrative tool on which t@emmissionemust
rely when considering claimants wihibstantially guivalent levelof
impairment Burkhart v. Bowen856 F.2d 1335, 1340 (9th Cir988) The Ninth
Circuit has recognized that significant rexertional impairments may make
reliance on the Grid Rules inappropriaf@esrosiers v. Sec. of Health aHdman
Services846 F.2d 573, 577 (9th Cir. 1988)he fact that a neexertional
limitation has been alleged does not automatically preclude the application of t
grids. 1d. “The ALJ should first determine if a claimant’s rerertional
limitations significantly limit the range of work permitted by his exertional
limitations.” Id.

Here, the ALJ’s residual functional capacity determindiioried Plaintiff
to light work withtwo nonexertional limitations: “The claimant can perform
simple, routine tasks and have superficial public contact.” TrA28tep five, the
ALJ foundthat these noexertional limitations “had little or no effect on the
occupational base of unskilled light work,” and applied Grid Rule 202.11 in
determining that other work ested in the national economy which Plaintiff could
perform prior to April 22, 2016Tr. 32.

Considering the case is being remanded for the ALJ to readdress the Jui
2014 opinion of Dr. Cline, a new residual functional capacity determination will
necessary for the period of time prior to Plaintiff meeting listing 1&%ja new
step five determination will be require@he ALJ is instructed to call a vocational
expert to testify at any remand proceedings regarding the effect-axeotonal
limitations on the occupational base.

REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district codMtAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989%\n immediate award of benefits is appropriate
where“no useful purpose would be served by further administrative proceeding

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 12
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or where the record has been thoroughly develdpéainey v. Secretary of Health
& Human Servs.859 F.2d 1396, 1399 (9th Cir.8®), or when the delay caused
by remand would béunduly burdensomé& Terry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990) see also Garrison759 F.3dat 1021 (noting that a district court
may abuse its discretion not to remand for benefits when @iesé conditions are
met). This policy is based on tli@eed to expedite disability claimisVarney

859 F.2d at 1401But where there are outstanding issues that must be resolved
before a determination can be made, and it is not clear from the record that the
would be required to find a claimant disabled if all the evidence were properly
evaluated, remand is appropriateee Benecke v. BarnhaB79 F.3d 587, 5996
(9th Cir. 2004)Harman v. Apfel211 F.3d 1172, 11780 (9th Cir.2000).

As addressed above, it is not clear from the record that the ALJ would be
required to find Plaintiff disableglrior to April 22, 2016f all the evidence were
properly evaluatedFurther proceedings are necessary for the ALJ to readdress
Cline’s opnion for the period prior to meeting Listing 1.04, to call a medical
expert to infer a date when Plaintiff’'s cervical spine impairments reached the
severity sufficient to meet listing 1.04, to readdress Plaintiff’'s symptoms
statements, and to take testimony from a vocational expert regarding a new
residual functional capacity determination for the time prior to Plaintiff meeting
listing 1.04 Additionally, the ALJ is instructed to supplement the record with an
outstanding evidence.

CONCLUSION

Accordingly,IT 1S ORDERED:

1. Defendarits Motion for Summary JudgmemiCF No. 18, is
DENIED.

2. Plaintiff's Motion for Summary JudgmerECF No. 14, is
GRANTED, in part, and the matter REMANDED to the Commissioner for
additional proceadgs consistent witkhis Order

ORDER GRANTINGPLAINTIFF’'S MOTION . . .- 13
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3.  Application for attorney fees may be filed by separate motion.
The District Court Executive is directed to file this Order and provide a cq
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff

and the file shall bELOSED.

DATED August 27, 2018
JOHN T. RODGERS

UNITED STATES MAGISTRATE JUDGE

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 14
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