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UNITED STATES DISTRICT COURT Sep 04, 2018
EASTERN DISTRICT OF WASHINGTON =~ "=
KENNETH R., No. 1:17-cv-03161-MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,

BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 15, 16. The partessented to proceed before a magistrate
judge. ECF No. 7. The Court, havingiewed the administrative record and the
parties’ briefing, is fully informedFor the reasons discussed below, the Court

denies Plaintiff’s Motion, ECF No. 1and grants Defendant’s Motion, ECF Na.

16.
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JURISDICTION

The Court has jurisdiction over thgase pursuant to 42 U.S.C. 88 405(9);
1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Socjal

Security is governed by 42 U.S.C. 8 405(g). The scope of review under 8§ 405(g) is

limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqadse to support a conclusionld. at 1159

(quotation and citation omitted). Stateffetiently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeaord as a whole rather than searching
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,

1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than pne

rational interpretation, [theourt] must uphold the ALJ’s findings if they are

supported by inferences reasblyadrawn from the record.Molina v.Astrue,674
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F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmless.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or whicl
has lasted or can be expected to lasafoontinuous period of not less than twe
months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severihat [she] is not only unable to do [her]
previous work][,] but cannot, considegifher] age, edtation, and work
experience, engage in any other kind distantial gainful work which exists in
the national economy.” 42 U.S.€88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88

404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner
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considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢lemant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comroissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairmentis as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg

claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).
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If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to asse

the claimant’s “residual functional capacityResidual functional capacity (RFC

defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capaldé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfonng past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 88304.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is capiagbof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vamal factors such as the claimant’s «
education and past work expermen 20 C.F.R. 8804.1520(a)(4)(v);

416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
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Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(g)(1); 416.920(g)(1). If the claimanmnhot capable of adjusting to oth
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for disability insurare benefits and supplemental secur
income benefits on July 8, 2013, allegian amended closed period of disabilit
between September 30, 20T@aApril 1, 2014. Tr. 218-26, 240-45, 43. Benet
were denied initially, Tr. 87-88, and uponoesideration. Tr. 148-58. Plaintiff
appeared for a hearing before an adstrative law judge (ALJ) on July 13, 201
Tr. 38-86. On March 23, 2016, the ALJ deshiPlaintiff's applications. Tr. 17-3

At step one, the ALJ found Plaintiff éaot engaged in substantial gainfu
activity from September 30, 2010 through Afdr 2014. Tr. 22. However, as o

April 2, 2014, the ALJ found Plaintiff veaengaged in substantial gainful activit

ORDER -6

er

sto

S

ty
y

its

5.

/.

f

y




10

11

12

13

14

15

16

17

18

19

20

and was not disabled. Tr. 22. Ag¢gttwo, the ALJ found Plaintiff has the
following severe impairments: spindisorders, carpal tunnel syndrome, and
obesity. Tr. 23. At step three, the ALJ found that Plaintiff does not have an
impairment or combination of impairmenthat meets or medically equals the
severity of a listed impairnme¢. Tr. 26. The ALJ theooncluded that Plaintiff ha
the RFC to perform light work witthe following additional limitations:

The claimant could frequently climramps and stairs. He could

occasionally climb ladders, ropesidascaffolds. The claimant could

occasionally stoop, kneel, crouch, andvar He could ddrequent bilatera
handling, fingering, and feeling. €kclaimant should avoid concentrated

exposure to hazards such as dangenoashinery; unprotected heights, e

fumes, odors, dust, gas, and poor ventilain; and vibration.
Tr. 27.

At step four, the ALJ found Plaintiff vgaable to perform past relevant wg
as a fast food manager and pamphlet d¢hstar. Tr. 31. Alternatively, the ALJ
found that considering Plaintiff’'s agejuecation, work experience, and RFC, th
are other jobs that exist in signifidamumbers in the national economy that the
Plaintiff can perform such as fast foodnker, cashier Il, and housekeeper. Tr,
The ALJ concluded Plaintiff has not bea@mder a disability, as defined in the
Social Security Act, from $tember 30, 2010 through thetelaf the decision. T

32.
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On July 17, 2017, the Appeals Courdginied review, Tr. 1-6, making the

ALJ’s decision the Commissioner’s finadcision for purposes of judicial review.

See42 U.S.C. § 1383(c)(3); 20.F.R. 8§ 416.1481, 422.210.
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision den
him disability insurance benefits undeatld Il and supplemental security incom
benefits under Title XVI of the Social Security Act. ECF No. 15. Plaintiff rai
the following issues for this Court’s review:
1. Whether the ALJ properly evaluatéhe medical opinion evidence,;
2. Whether the ALJ properly considered the lay witness statements;
3. Whether the ALJ properly weighed Plaintiff's symptom claims; and
4. Whether the ALJ properly assessed Ritiia past relevant work at stej
four.

SeeECF No. 15 at 3-4.
DISCUSSION

A. Medical Opinion Evidence
Plaintiff contends the ALJ impropenyeighed the medical opinion evide
of examining physician, William Drguis, M.D. ECF No. 15 at 5-9.
There are three types of physiciaf(§) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant

(examining physicians); and (3) those wiether examine ndreat the claimant
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but who review the claimant’s filemonexamining or reviewing physicians).”
Holohan v. Massanar246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).
“Generally, a treating physician’s opiniornrgas more weight than an examining
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering “clear anconvincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).
“However, the ALJ need not accept the opinion of any physician, including a
treating physician, if that opinion is brief, conclusory and inadequately supported
by clinical findings.” Bray v. Comm’r Soc. Sec. AdmiB54 F.3d 1219, 1228 (9th
Cir. 2009) (internal quotation markadbrackets omitted). “If a treating or
examining doctor’s opinion is contrackct by another doctor’s opinion, an ALJ
may only reject it by providing specific dikegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81

F.3d 821, 830-31 (9th Cir. 1995)).
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In October 2013, Dr. Drenguis perfagtha consultative examination of

Plaintiff. Tr. 348-53. Dr. Drenguis diagnosed lumbar degenerative joint disgase;

bilateral carpal tunnel syndrome, riggreater than left; gout with findings of

inflammation in his left ankle today; history of right knee instability with minimal

findings on physical examination; corapartery disease stats post coronary
artery bypass grafting; obesity; and bilatelegenerative joint disease of the hi
Tr. 352. Functionally, Dr. Drenguis mgd Plaintiff's maximum standing and
walking capacity was about four hoursan eight-hour workday; maximum sitti

capacity was four hours in an eidiur workday; maximum lifting/carrying

capacity was 20 pounds occasionally 48dbounds frequentlygnd though he had

no limitations in reaching, he could ordgcasionally (versus frequently, as fou
by the ALJ) handle, finger, and feelTr. 352-53. The vot¢@mnal expert testified
that no jobs would be available to Plaihéf the light or sedentary exertional le

if he were limited to occasnal (versus frequent) handlimnd fingering. Tr. 80.

1 Dr. Drenguis’ report did not offer a fileition of “occasional.” However, as
defined by the Social Security Rulingsccasional” means “from very little to u
to one-third of the time,” where “freqa® means occurring “from one-third to

two-thirds of the time.” SSR3-10, 1983 WL 31251, at *5, 6.
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The ALJ gave partial weight to Dr. &mguis’ opinion, rejecting the asses
exertional and manipulative limitations. BO-31. Because these limitations W
contradicted by nonexamining state agephlysicians, Norman Staley M.D., Tr
118-19, and Guillermo Rubid).D., Tr. 95-96, the ALdvas required to provide
specific and legitimate reasons for rejecting these opiniBagliss 427 F.3d at
1216.

1. Manipulative Limitations

Plaintiff argues the ALJ failed to gisifficient reasons for rejecting Dr.

Drenguis’ opinion that Plaintiff was limiteto occasional handling, fingering and

feeling in his hands.
a. Inconsistent Examination Findings
First, the ALJ noted Dr. Drenggliopinion regarding manipulative
limitations “does not seem entirely consrgtewith his examination findings that
Plaintiff had a normal grip and no diffilty turning a doorknob, tying a pair of

shoes, manipulating a button, andking up a coin with either harfdTr. 31. An

2The “not entirely consistent” languagtliged throughout the ALJ’s decision i
boilerplate conclusion that many courtv@ariticized as “not entirely” fails to
inform as to what evidence ti#¢.J considered inconsisten§eeDejohnette v.

Berryhill, 2018 WL 521589 (N.D. lll. Jan. 22, 2018) (citiRgrker v. Astrug597
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ALJ may reject opinions thatainternally inconsistentNguyen v. Chaterl00
F.3d 1462, 1464 (9th Cir. 1996). An ALJnet obliged to credit medical opinio
that are unsupported by theedical source’s own datd.ommasetti v. Astry®33

F.3d 1035, 1041 (9th Cir. 2008). Plaintfintends the ability to perform activit

es

once on examination is not inconsistent with Dr. Drenguis’ opinion that Plaintiff

can only perform manipulative activities updoe-third of the workday. ECF N

D.

15 at 7. Plaintiff's alternative view tiie evidence does not establish error in the

ALJ’s decision, however. A reviewing cowgtole is not to determine whether
record can support the akaant’s alternative view of the evidence, but whethel

substantial evidence supports the ALJ's conclusi8usch v. Barnhart400 F.3d

the

676, 679 (9th Cir. 2005) (“Where evidence is susceptible to more than one national

interpretation, it is the ALJ’s conclusionathimust be upheld.”). The ALJ did ng

error in concluding the normal physicaleeination findings did not corroborate

the more extreme manipulative limitatiomssessment. This was a specific anc

F.3d 920 (7th Cir. 2010)). Neverthelesg tise of this boilerplate language do

not necessarily undermineeti\LJ’s decision if substdial evidence supports the

conclusion. Given the ALJ’s more specifinalysis, the ALJ’s inclusion of this

boilerplate does not att the Court’s review.
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legitimate reason supported by substantial evidence for giving less weight tc
opinion.

b. Inconsistent Medical Evidence

Second, the ALJ found Dr. Drenguis’ opinion was “not entirely consisty

with the overall treatment record,” “innsistencies” which Dr. Drenguis was n(

aware of because “he did not review twerall record.” Tr. 31. An ALJ may

reject limitations “unsupported by the record as a whoatson v. Comm’r Sog.

Sec. Admin 359 F.3d 1190, 1195 (9th Cir. 2003). The specific and legitimat
reason standard can be met by “settingeodétailed and thorough summary of
facts and conflicting clinical evidence, [tAé.J] stating his interpretation thereo
and making findings."Reddick v. Chaterl57 F.3d 715, 725 (9th Cir. 1998);
Embrey v. Bower849 F.2d 418, 421-22 (9th Cir. 1988) (conclusory reasons
not “achieve the level of specificity” reqed to justify an ALJ’s rejection of an
opinion); McAllister v. Sullivan888 F.2d 599, 602 (9th Cir. 1989) (an ALJ’s
rejection of a physician’s opinion on theognd that it was contrary to clinical
findings in the record was “broad awague, failing to specify why the ALJ felt
the treating physician’s opinion was flawed”).

The ALJ’s explanation of the mexil evidence acknowledged that “[s]on
clinical findings have been positive, while others have beemaidr Tr. 29. The

ALJ detailed some of the both the positive and negative findiligsThe ALJ
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acknowledged the 2014 electrodiagnostic regording “severe bilateral median

nerve compromise affecting the senysand motor components,” supporting the

diagnosis of carpal tunnel syndromikr. 29 (citing Tr. 388).Evidence showed

Plaintiff experienced “notable symptoms”his hands, for which a surgical relefase

was anticipated (but had not occurred). 29 (citing Tr. 462) (Sept. 2014
orthopedic treatment note indicating surgiedéase of the carpal tunnel is “the
most definitive treatment”see alsdlr. 444 (“He states the reason that he has
had [the surgery is] because he doedegltlike he can really afford it

currently.”). Additionally, the ALJ notethat while Dr. Drenguis found Tinel's

not

tes® positive, Plaintiff had no restriction range of motion of the shoulder, elbow,

wrist and finger/thumb joints, normal grip, and no difficulty with turning a
doorknob, tying a pair of sheemanipulating a buttonnd picking up a coin with
either hand. Tr. 29-30. Other positimed negative tests are reflected in the

record, including in Dr. Sley’s assessment which commented that Dr. Dreng

3 Tinel's sign is a test used by physitsao produce theymptoms of carpal
tunnel: “a sensation of tingling, or of ‘pins and needles,’ felt at the lesion site
more distally along the course of a newlgen the latter is percussed; indicateg
partial lesion or early regeneration in tierve.” Stedmans Medical Dictionary

820740.
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examination revealed negative Phaléaisd reverse Phalertssts bilaterally. Tr|

120. Other tests results reflect a positfalen’s test bilaterally, and a negativ
Tinel's test in the right hand. Tr. 462.

The undersigned finds no error in the ALJ’s conclusion there were bot

positive and negative clinical findingg&urthermore, the Court finds the ALJ did

h

not ignore Plaintiff's positive findings, though he did not explicitly discuss them

all, such as decreased sensation and afmdonotor strength. Tr. 332, 447. In

forming his opinion, Dr. Drenguis reviewed only a single clinic note in addition to

the SSA form 3368 and a function repoft.. 348. After Dr. Drenguis’
examination, despite lack of treatmengtiRtiff returned to work. Tr. 348. The
overall record of both positive and normaldings, lack of treatment yet return
work, supports the ALJ’s conclusioratithe overall treatment record was
inconsistent with Dr. Drenguis’ manipulagivestriction. This was a specific an

legitimate reason supported by substantial evidence.

4 Phalen’s maneuver is done by pushing the back of the hands together for ¢
minute. Paresthesia may indicate catpanel syndrome. Stedmans Medical

Dictionary 8 526130.
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C. Inconsistency with Nonexaining Opinion and Activities
Third, the ALJ accordeBr. Drenguis’ opinion Iss weight because he diq
not review the overall record, aglddr. Staley, whonthe ALJ accorded

significant weight. Tr. 31. The Cousjects Plaintiff's contention that Dr.

Staley’s opinion was not a reason offebgtthe ALJ in rejection of Dr. Drenguis

opinion. ECF No. 17 at 3.

Generally, an ALJ should accord more weight to the opinion of an
examining physician than to that of a non-examining physicta®e Andrews v.
Shalalg 53 F.3d 1035, 1040-41 (9th C1i995). However, the opinion of a
nonexamining physician mayrse as substantial evideaif it is “supported by
other evidence in the recorddajis] consistent with it.”Id. at 1041. The ALJ
found Dr. Staley’s opinion consistenttivthe objective medal evidence (which
evidenced both positive and negative figl as discussed above), Plaintiff's
activities of daily living, and Plairifis ability to work. Tr. 30.

In regards to daily activities, the ALJ found that Dr. Staley’s opinion wg
supported by his consistent findings that Plaintiff “worked on his computer, |
fully independent in self-care and houskhchores, and worked part-time as a
home health aide.” Tr. 30. The redidas provide that an ALJ generally will
give more weight to a mezhl opinion that is “consistent with the record as a

whole.” 20 C.F.R. 8§ 404.152c)(5). Moreover, aALJ may discount a medical

ORDER - 16
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source opinion to the extent it confliatdth the claimant’s daily activities.

Morgan v. Comm’r Soc. Sec. Admib69 F.3d 595, 601-02 (9th Cir. 1999). The

ALJ further found that Plaintiff's pain and numbness did not preclude him fragm

also driving, grocery shopping, mowingettawn, using a computer keyboard, and

playing cards. Tr. 26, 29, 30. As.[Btaley’s opinion is supported by other
evidence in the record, including Pltifs self-reported activities, the ALJ
reasonably accorded more weight to this opinion.

Additionally, the ALJ concluded #t Dr. Staley’s opined manipulative
limitations were consistent with Plaifits ability to work and work history.

Working with an impairment supports anclusion that the impairment is not

disabling. See Drouin v. Sullivar66 F.2d 1255, 1258 (9th Cir. 1992). Plaintiff

performed substantial gainful aatiwfrom 2000 through 2010. Tr. 24ee also

Tr. 31 (noting Plaintiff reported he wiaed from August 1978 to September 2010

as a manager at a fast foes$taurant). Plaintiff reeasted a closed period of
disability from September 2010, whendstepped working as manager of fast
food restaurant, Tr. 29, to April 2014 ethime he successfully returned to
substantial gainful activity working twjobs as a merchandiser and licensed

caregiver for his mother. Tr. 2®laintiff’'s treatment records evidence

longstanding symptoms of carpal tunnghdrome. Tr. 452 (May 2014: Plaintiff

reports nerve conduction studies perfeth25 years ago); Tr. 461 (Sept. 2014:

ORDER - 17
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describing onset as 20 years ago)e AhJ found consisterand persuasive the
following other evidence favoring Dr. S¢gfs interpretation of the record as a
whole: 1) Plaintiff had worked full-timwith the allegedly disabling impairment
both before and after the closed periocltfged disability undereview; 2) there
was no evidence of worseningttee extent it prevented his return to work in April
2014; and 3) Plaintiff stopped working atafast food manager for reasons other
than his impairments. Tr. 29.
Plaintiff contends this evidence of work ethic should have little bearing on
the analysis of the period under revie®CF No. 17 at 9-10However, courts
have routinely upheld this exact typeesidence as adequatason to reject
allegations of disabling symptoms and limitatiosee, e.gBray, 554 F.3d at
1227 (upholding ALJ’s adverse credibilidgtermination in part because the
claimant “recently worked as a personalecaver for two years, and has sought
out other employment since then@regory v. Bowen844 F.2d 664, 667 (9th Cjr.
1988) (finding that substantial evidenagported determination that claimant’g
back problems were not disabling wldrer condition remained constant for
several years and the impairment hadprevented her from working during that
time); Bruton v. Massanari268 F.3d 824, 828 (9th Cir. 2001) (sufficient reasgns
for disregarding subjective testimony include stopping work for nonmedical

reasons and failure to seek caredibegedly disabling condition at the time

ORDER - 18




10

11

12

13

14

15

16

17

18

19

20

claimant stopped work)/asquez v. Colvjr2015 WL 5882891, *4 (C.D. Cal. Ogt.
7, 2015) (substantial evidence supported’Aldetermination Plaintiff's symptoms

did not prevent him from work, given Piff's impairments were present at thg

U

same level of severity that they had badren Plaintiff had worked and Plaintiff
returned to work)Plotts v. Astrug2009 WL 507486, *5 (D. Or. Feb. 26, 2009)
(the absence of worsening medical fimgs at the alleged date of onset, the
absence of improving medical findings whare returned to work, the nonmedical
reasons for stopping work, and failureseek care at the time work stopped,
provided clear and convincing reasonsdyect Plaintiff's statements).

The Court concludes the ALJ pralyerelied upon Dr. Staley’s opinion
along with the other consistent evidence of Plaintiff's work history, the reasgn for
stopping work, the lack of ndecal evidence of deterioration, and successful rgturn
to work. Substantial evidence suppdkts)’s rejection of Dr. Drenguis’ opinion
and finding that Plaintiff's manipulativianitations are not so severe so as to
preclude his engaging in substantial gainful activigeWarzecha v. Berryhill
692 Fed.Appx. 859, 859-60 (9th Cir. Jut& 2017) (citing cases and relying upon
opinion of nonexamining medical consultaapported by claimant’s actual woik
history and lack of objective medicalidgnce to reject opinion of examining

physician).
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Accordingly, Dr. Staley’s contradictg opinion was a specific and legitimate
reason to reject Dr. Drenguis’ opomi regarding manipulative limitations.

2. Exertional Limitations

Plaintiff also challenges the Alsltejection of Dr. Drenguis’ opinion
Plaintiff could only sit for four hours anauld stand or walk for about four hou
ECF No. 15 at 8-9. Because Dr. Drengaisértional limitationsvere contradicte
by the opinions of Dr. Staley, Tr. 118-Xhd Dr. Rubio, Tr95-96, the ALJ was
required to provide specific and legitimatasons for rejecting the opinion.
Bayliss 427 F.3d at 1216.

First, the ALJ rejected Dr. Drenguiexertional limitations because it wag
“not entirely consistent” with Dr. Drenguig’xamination findings. Tr. 31. An A
may reject opinions that anmeternally inconsistentNguyen 100 F.3d at 1464. A
ALJ is not obliged to credit medical apons that are unsupported by the medif
source’s own dataTommasetti533 F.3d at 1041. The ALJ found Dr. Drengui
abnormal gait testing was “lardgedue to transient gout symptoms in the left ar
not a back impairment.” Tr. 31 (citing. 351-52) (noting Plaintiff was favoring
his left ankle and diagnosirfgout with findings of infammation of his left anklg
today.”). Plaintiff's contention thahe ALJ incorrectly attributed gait
abnormalities “solely” to gout is unsuppatteECF No. 17 at 2. The ALJ also

noted Dr. Drenguis’ examination findingsat: Plaintiff had normal muscle
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strength, Tr. 31 (citing Tr. 352); he was eb&d to walk from the parking lot to
the waiting room (20 feet) without assiste; Tr. 28 (citing Tr. 350); he did not

need an assistive devich, 24 (citing Tr. 351); straight leg raising tests were

negative, Tr. 28 (citing Tr. 351)vith percussion and palpation, Plaintiff's lumbjar

spine “proved to be only mildly tendéf;r. 28 (citing Tr. 351); and Plaintiff's
right knee was mildly tender, but stalbl@&h normal range of motion. Tr. 24
(citing Tr. 351).

Second, the ALJ found Dr. Drenguis’ opinion inconsistent with “most”
the treatment notes which the ALJ fourtb“not show that the claimant had an

1311

abnormal gait due to a back impairment™difficulty sitting.” Tr. 31 (generally

referring to family medicine office treatmienotes at Tr. 339-47, 370-87, 430-64).

An ALJ may discredit physicres’ opinions that are unsupported by the record

whole. Batson 359 F.3d at 1195. Moreover, thaent to which a medical source

is “familiar with the other information inljie claimant’s] caseecord” is relevant
in assessing the weight of that source’s medical opirsae20 C.F.R. §
416.927(c)(6). Plaintiff simply disagreesth the ALJ’s interpretation of the
evidence. ECF No. 15 8t To the extent the &ence could be interpreted
differently, it is the role of the ALJ teesolve conflicts and ambiguity in the
evidence.See Morganl69 F.3d at 599-600. Where evidence is subject to m

than one rational interpretationgetiLJ’s conclusiorwill be upheld. Burch 400
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F.3d at 679. The Court will only distuthe ALJ’s findings if they are not
supported by substantial evidenddill, 698 F.3d at 1158.

Finally, as discusseslipra the ALJ properly conclled the opinions of Dr
Staley and Dr. Rubio, along with otheonsistent evidence in the record,
constitutes substantial evidence to re[@ctDrenguis’ exertional limitations. Tr
30. The consistent other evidence inchidaintiff's extensive medium exertion

work history, reason for stopping workclkaof evidence of worsening during th

period under review, and return to substmainful activity. As explained above,

working with an impairment supports arclusion that the impairment is not
disabling. See Drouin966 F.2d at 1258ray, 554 F.3d at 1227 (upholding ALJ
adverse credibility determination in pagcause the claimafrecently worked as
a personal caregiver for two yearadahas sought out other employment since
then”). This was apecific and legitimate reasonrgect Dr. Drenguis’ opinion
regarding Plaintiff's exertional limitations.

B. Lay Evidence

D

S

Plaintiff challenges the ALJ’s treatment of statements provided by Sherri

Richmond, Plaintiff's sister. ECF No. 15 at 9-12.
An ALJ must consider the statemenfday witnesses in determining
whether a claimant is disable&tout 454 F.3d at 1053. Lay witness evidence

cannot establish the existence of medycdéterminable irpairments, but lay
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witness evidence is “competent evidenas’to “how an impairment affects [a

claimant’s] ability to work.” Id.; 20 C.F.R. § 416.913ge also Dodrill v. Shalala

12 F.3d 915, 918-19 (9th Cir. 1993) (“[Fgnds and family members in a position

to observe a claimant’s symptoms andydadtivities are competent to testify as to

her condition.”). If lay witness statentsrare rejected, the ALJ “must give
reasons that are germane to each witnedégtiyen 100 F.3d at 1467 (9th Cir.
1996) (citingDodrill, 12 F.3d at 919).

The ALJ summarized Ms. Richmondréird Party Function Report, Tr.

292-99, generally describing Plaintgfsymptoms including back pain and

numbness in his hands. Tr. 30. Ms. Ridmnd also described how Plaintiff cares

for his mother, performs chores, driveandles finances, uses a computer, and

plays cards. Tr. 30. The ALJ foudk. Richmond’s statements regarding
Plaintiff's activities “generally credible But did not alter the RFC due to his
activities. Inconsistencyith a claimant’s daily activities is a germane reason
reject lay testimonyCarmickle v. Comm’r of Soc. Sec. Adm&83 F.3d 1155,
1163-64 (9th Cir. 2008).

Plaintiff contends Ms. Richmond’s statents, if accepted as true, would

demonstrate Plaintiff is disabled becats@erson who mugtequently stop what

he is doing to shake out his hands is unlikely to be able to do manipulative t

more than an occasional basis.” EM&. 15 at 11. However, Plaintiff's
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contention goes beyond the scope of tlyeNldness testimony and does not find
support in the medical evidence in tleeord. Ms. Rthmond indicated that when
Plaintiff uses the computer or is plag cards, “he will stop and shake hands” tp
try to alleviate numbness. Tr. 296, 299s. Richmond did not describe any
frequency or degree of intetion caused by the need to shake Plaintiff's hands.
In fact, Plaintiff testified at the heag that with a regular 10-minute break, he
could probably work four to five hourdr. 59. Plaintiff has not identified any
error in the ALJ’s evaluation of the lay evidence.

C. Plaintiff's Symptom Claims

Plaintiff's contends the ALJ failet rely upon clear and convincing reasons

in discrediting his symptomaims. ECF No. 15 at 13-19.

An ALJ engages in a two-step anasyt determine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ must
determine whether there is objectimedical evidence of an underlying
impairment which could reasonably bepexted to produce the pain or other
symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).
“The claimant is not required to showattfhis] impairment could reasonably beg

expected to cause the severity of thegtom [he] has allegk [he] need only
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show that it could reasonably have sed some degree of the symptorivasque;
v. Astrue 572 F.3d 586, 591 (9th Cir. 200@)ternal quotation marks omitted).

Second, “[i]f the claimanmeets the first test and there is no evidence o
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’'s complaints.td. (quotingLester 81 F.3d at 834 (9th Cir. 1995);
Thomas278 F.3d at 958 (“[T]he ALJ must ke a credibility determination with
findings sufficiently specific to permit theourt to conclude that the ALJ did nof
arbitrarily discredit claimant’s testimony.”yThe clear and aovincing [evidence
standard is the most demanding regdiin Social Security casesGarrison v.
Colvin, 759 F.3d 995, 1015 (9th Cir. 2014) (quotMgore v. Comm’r Soc. Sec.
Admin, 278 F.3d 920, 924 (9th Cir. 2002)).

In assessing Plaintiff's symptoataims, the ALJ may considenter alia,
(1) the claimant’s reputation for truthfuke (2) inconsistencies in the claimant
testimony or between his testimony anddosduct; (3) the claimant’s daily livir

activities; (4) the claimaig work record; and (5) testimony from physicians or
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third parties concerning the nature, seveatyd effect of the claimant’s conditig
Thomas278 F.3d at 958-59.

The ALJ found that Plaintiff's medittg determinable impairments could
cause Plaintiff's alleged symptoms, butiPlaintiff’'s statements concerning th
intensity, persistence, and limiting effedf her symptoms were not entirely
credible. Tr. 28. The Court conclugihe ALJ provided specific, clear, and
convincing reasons to support this finding.

1. Lack of Objective Medical Evidence

First, the ALJ found the Plaintiff's allegations “are not entirely consistent

with the medical evidenoaf record.” Tr. 28. ArALJ may not discredit a
claimant’'s symptom testimorgnd deny benefits solely because the degree of
symptoms alleged is not suppext by objective medical evidencRollins v.

Massanarj 261 F.3d 853, 857 (9th Cir. 200Buinnell v. Sullivan947 F.2d 341,
346-47 (9th Cir. 1991)air v. Bowen 885 F.2d 597, 601 (9th Cir. 1989).

However, the medical evidentea relevant factor in determining the severity (
claimant’s pain and itdisabling effectsRollins 261 F.3d at 857; 20 C.F.R. 88§
404.1529(c)(2), 416.929(c)(2). Minimal eljive evidence is a factor which mq
be relied upon in discrediting a claimangstimony, although it may not be the

only factor. See Burch400 F.3d at 680.
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Regarding the medical evidencebaick-related symptoms, the ALJ noted
that though Plaintiff reported back paineta were “few abnornhalinical findings
pertaining to back pain during the relav@eriod.” Tr. 28. The ALJ relied on
objective evidence, for example, luartspine imaging showed moderate
degenerative disease, mild sporudy$ without acute abnormality, and no
instability. Tr. 28 (citing 355, 400). EhALJ also noted that upon examination,
Plaintiff had normal strength in his lowextremities, a negative straight leg
raising test, mild tenderss with percussion and patjmn, and no paravertebral
muscle spasms. Tr. 28 (agy Tr. 351-52). The ALJ also noted that at his doctor
visit on March 5, 2015, back pain was fisted as a chief complaint, though he
obtained a prescription for nitablets of 7.5 mg hydrocodone/325
mgacetaminophen for his back pain.. 28 (citing 438). Moreover, Plaintiff's
hypertension, hyperlipidemia, and diabetgsre monitored, but his treatment

reflected good control. Tr. 29. Raging Plaintiff's carpal tunnel-related

——

symptoms, the ALJ found the medical eamde again showed both positive ang
normal clinical findings. Tr. 2%ee discussion supra, 8§ &or example, Dr.
Drenguis found Tinel’s test positive bilaadly, but Plaintiff had normal range of
motion in the upper extremity jointsid no difficulty performing manipulative

activities on examination. Tr. 29 (citing Tr. 350-51).
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The inconsistent medical evidenceupled with the other reasons cited by

the ALJ, provided clear and convincirgasons to discredit Plaintiff's symptom
claims.
2. Inconsistent with Enctioning / Daily Activities

Next, the ALJ found activities perfoed by Plaintiff further belie the

alleged symptom and limitation severity.. 28. Evidence about daily activities is

properly considered in aluating symptom claimsk-air, 885 F.2d at 603.
However, a claimant need no¢ utterly incapacitated wrder to be eligible for

benefits. See Orn v. Astrye&l95 F.3d 625, 639 (9th CR007) (“[T]he mere fact

that a plaintiff has carried on certain activities ... does not in any way detract from

her credibility as to her ovdtalisability.”). However,as in this case, “[e]Jven

where [Plaintiff's daily] activities suggestrae difficulty functioning, they may he

grounds for discrediting the claimant's testimony to the extent that they cont
claims of a totally debilitating impairmentMolina, 674 F.3d at 1113.

Here, the ALJ cited, for example aiitiff's reports that after alleged
disability onset, he continued caring fos lelderly mother, which would “requirg
standing and walking to help the person vad#ily needs,” Tr. 28such as laundry
bathing, dispensing medications, and payiitig. Tr. 23, 25. Plaintiff's Functiol
Report form also indicated that he drivaesar, shops for groceries, pays bills, &

maintains a checking accourifr. 25. Despite his claims of disabling carpal
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tunnel symptoms, the ALJ noted Plaintiffissual daily activities” included using
a computer, doing laundry, and mowing theda Tr. 29. The range of activitie
Plaintiff remained capable of providadlear and convincing reason to discou
Plaintiff's symptom claims.

3. Reason for Stopping Work

In addition, the ALJ noted Plaintiffgdped working as a restaurant mang

)

U)

Ager

due to reasons other than his impairmefis.29. When considering a claimant’s

contention that he cannot work becausaisfimpairments, it is appropriate to
consider whether the claimant has not vearkor reasons unrelated to his alleg
disability. See Tommaset®33 F.3d at 104@ruton 268 F.3d at 828 (sufficient
reasons for disregarding subjective testimony include stopping work for
nonmedical reasons and failure to seek &arallegedly disabling condition at t
time claimant stopped work). Plaintiffdicated his last job as a manager of a
restaurant ended because he lostltaok deposits. Tr. 29 (citing Tr. 357). Th¢
reason for stopping work cuts against Riiéii's claim his current pain and other
symptoms suddenly made it impossible tion to work at all. The ALJ
permissibly relied upon this reason to discredit Plaintiff's symptom claims.

4. Ability to Work with Impairments

Next, the ALJ cited evidence that bdiefore and aftehe alleged onset

date, Plaintiff was able to work at subgtal gainful activity levels. Tr. 29. As
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discussed above, working with an impaént supports a conclusion that the
Impairment is not disablingSee Drouin966 F.2d at 125@8ray, 554 F.3d at 127
(upholding ALJ’s adverse credibility deteination in part because the claimant
“recently worked as a persdraaregiver for two years, and has sought out oth
employment since then"regory, 844 F.2d at 667 (finding that substantial
evidence supported determination tblaimant’s back problems were not
disabling where her condition remaingmhstant for several years and the
impairment had not prevented her fromriiing during that time). The record
reflects Plaintiff has experienced sympioof carpal tunnel while working for
many years as a manager of a fast fosthugant. Tr. 452, 461. As noted by th
ALJ, “even though [Plaintiffhas notable symptoms, particularly in his hands,
did not stop him from working prido September 2010 (his initial alleged
disability onset date).” Tr. 29.

In addition, the ALJ noted that duritige period in question, Plaintiff was
paid to care for his elderly mother anénireturned to full-time work in April
2014. Tr. 23, 29. The ALJ found this abiltty work “suggests that his complai
of limitations so severe that he could notrlvavere not wholly credible.” Tr. 29

Evidence of Plaintiff'seturn to work was properly considerefleeVasquez2015

WL 5882891, *4 (C.D. Cal. Oct. 7, 2015ufsstantial evidence supported ALJ'$

determination Plaintiff’'s symptoms did not prevent him from work, given
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Plaintiff’'s impairments were present aethame level of severity that they had

been when Plaintiff had workeaa Plaintiff returned to workylotts, 2009 WL

507486, *5 (D. Or. Feb. 26, 2009) (thesahce of worsening medical findings at

the alleged date of onset, the absesfdeproving medical findings when she
returned to work, the nonmedical reastorsstopping work, and failure to seek

care at the time work stopped, provideglacland convincing reasons to reject

Plaintiff's statements). Plaintiff's ability work, along with the other reasons djted

by the ALJ, was a clear and convinciggson to discount Plaintiff’'s symptom

claims.

In sum, the ALJ provided severakal and convincing reasons, supportged by

substantial evidence, for discdung Plaintiff’'s symptom claims.
D. Past Relevant Work
Plaintiff contends the ALJ erred step four by improperly considered
Plaintiff's work as a pamphlet distributas past relevant work. ECF No. 15 at
13. The Court need not address this clalfwen assuming that the ALJ erred,

error was harmless because the ALJ also found Plaintiff capable of perform

12-
the

ng his

past relevant work as a fast food manager and because of the ALJ’s alternative step

five finding that there were other joladich existed in the national economy th

At

Plaintiff could perform.See, e.gBerry v. Colvin 657 Fed.Appx. 650, 651-52 (9th

Cir. 2016).
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The ALJ’s step four and step fivimdings are supported by substantial
evidence.

CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence and free of harmful eridrlS ORDERED:

1. Plaintiff's Motion for Summary JudgmeiiCF No. 15 isDENIED.

2. Defendant’s Motion for Summary JudgmdaGF No. 16,is
GRANTED.

The District Court Executive is @icted to file this Order, enter
JUDGMENT FOR THE DEFENDANT, provide copies to counsel, aGilOSE
THE FILE.

DATED September 4, 2018.

s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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