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z v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES DISTRICT COURT Jul 26, 2018
EASTERN DISTRICT OF WASHINGTON  coaur vesvor cienc

LUIS M. J,,
Plaintiff, No. 1:17-CV-03195RHW
V.
ORDER GRANTING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

Before the Court are the parties’ ssanotions for summarjdgment.ECF
Nos.12, 13 Plaintiff brings this action seeking judicial review, pursuant to 42
U.S.C. § 405(g), of the Commissioner’s final decision, which ddmged
application for Supplemental Security Income unfide XVI of the Social
Security Act, 42 U.S.C 88 1381383F. After reviewing the administrative record
and briefs filed by the parties, the Court is now fully informed. For the reasons
forth below, the CoutcRANTS Defendarnis Motion for Summary Judgmeand

DENIES Plaintiff's Motion for Summary Judgment.

ORDER GRANTING DEFENDANT 'S MOTION FOR SUMMARY
JUDGMENT ~1

Doc. 15

set

Dockets.]

ustia.com


https://dockets.justia.com/docket/washington/waedce/1:2017cv03195/79221/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/1:2017cv03195/79221/15/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

18

20

l. Jurisdiction

Plaintiff filed hisapplicationfor supplemental security inconoa April 29,
2014 AR 20611. His initial alleged onset date wdanuary 1, 201JAR 206 His
applicationwasinitially denied onJune 23, 2014AR 10003, and on
reconsideration oAugust 15, 2014AR 107-11.

Administrative Law Judge (“ALY Virginia Robinsorheld a hearingn
December 15, 201%n Seattle WashingtonAR 36-46. Plaintiff was incarcerated
and unable to attend the first hearing, so a supplemental hearing was held with
present on May 18, 2018R 47-76.0nJune 16, 201,6ALJ Robinsonissued a
decision findingPlaintiff ineligible for disability benefitsAR 21-30. The Appeals
Council denied Plaintiff'sequest for review on September 22, 204R 1-7,

making the ALJ’s ruling the “final decision” of the Commissioner.

Plaintiff timely filed the present action challenging the denial of benefits gn

November 162017 ECF No.3. Accordingly,his claims are properly before this
Court pursuant to 42 U.S.C. § 405(g).
.  Sequential Evaluation Process
The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste

can be expecte last for a continuous period of not less than twelve months.”
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U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to do his previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act. 20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(@¥nsburry v.
Barnhart,468 F.3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engaged in “substant
gainful activity.” 20 C.F.R. 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activities done or usually do
for profit. 20 C.F.R. 88 404.1572 & 416.972. If the claimant is engaged in
substantial activity, he or she is not entitled to disability benefits. 20 C.F.R. 88§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant haswese impairment, or combination
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). A severe

impairment is one that has lasted or is expected to laat feast twelve months,
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and must be proven by objective medical evidence. 20 C.F.R. 88 4009508
416.90809. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps are
required. Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sidiently severe as to preclude substantial gainful activity.

20 C.F.R. §8 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listings”). If the impairment meets or
equals one of the listed impairments, the claimapérisedisabled and qualifies
for benefits. Id. If the claimant is noper sedisabled, the evaluation proceeds to
the fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R. 88 404.1820(e)
& 416.920(e)(f). If the claimant can still perform past relevant work, the claima
Is not entitled to disability benefits and the inquiry enids.

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform other work in the national economy, taking into account the
claimant’s age, education, and work experiesee20 C.F.R. 88 404.1512(f),

404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet this
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burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(d&jran v. Astrue,
676 F.3d 1203, 120@®th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissioner is governg
by 42 U.S.C. § 405(g). The scope of review under § 405(9g) is limited, and the
Commissioner's decision will be disturbed “only if ihist supported by
substantial evidence or is based on legal errbill'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)). Substantial evidence means “more th
a mere scintilla but less than a preponderance; it is such relevantoevatea
reasonable mind might accept as adequate to support a concl&soddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (internal quotation marks omitted). In determining
whether tle Commissioner’s findings are supported by substantial evidence, “a
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviden€&abbins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotiigmmock v. Bower879

F.2d 498, 501 (9th Cir. 1989)).
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In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALIMatney v. Sullivan981 F.2d 1016, 1019 (9th Cir.
1992). If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see ale Thomas v. Barnhar278 F.3d 947, 954 {<Cir.

2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decision, the conclusion must be upheld”). Moreo)
a district court “may not reverse an ALJ's decision on account of an error that i
harmless.’Molina, 674 F.3d at 1111. An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's dexton. Shinseki v. Sander§56 U.S. 396, 469.0 (2009).

V. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and accordingly, are only briefly summarized h&aintiff was23 years old on
the date he filed his applicatioAR 29.He has a limited education and is able to
communicate in Englishd. His has previously worked in a restaurant as a serve
and dishwasher. AR 23.

I
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V. The ALJ’s Findings

The ALJ determined th&tlaintiff wasnot under a disability within the
meaning of the AcsinceApril 29, 2014 the date his application was file&iR 21-
30.

At step one the ALJ foundhat Plaintiffhad not engaged in substantial
gainful activity sinceApril 29, 2014 his application datéeiting 20 C.F.RS§
416.971et seq). AR 23.

At step two, the ALJ foundPlaintiff had the following severe impairments:
psychotic disorder, personality disorder, and substance addiction digotidegr
20 C.F.R§416.920(c))AR 23.

At step three the ALJ found thaPlaintiff did not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20.F.R. 8404, Subpt. P, App. 1. AR4-25.

At step four, the ALJ foundPlaintiff had theresidual functioal capacityto
perform a full range of work at all exertional levels but with the following
nonexertional limitations: He can perform simple, routine tasks in a routine wor,
environment; he is able to make simple adjustments to change only simple, wo
related decisions; he should have only superficial interaction withockers and
supervisors in normal woftelated interactions, such as asking directions, giving

directions, and when needed, accepting feedback; and he should have only
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incidental interaction with the public, which is defined as interaction with the
public not as a required part of the job dut&R 25.

The ALJdegermined Plaintiff has no past relevant work. AR 29.

At step five the ALJ found that in light of his age, education, work
experience, and residual functional capacity, there are jobs that exist ircamgnifi
numbers in the national economy that Plaintiff can perform28&0. These
include industrial cleaner, kitchen helper, and laundry worker 1l. ARB&.ALJ
consulted a vocational expert and the Dictionary of Occupational Titles in maki
this determinationld.

VI. Issues for Review

Plaintiff argues that the Commissioner’s decision is not free of legal error
and not supported by substantial evider@ecifically,he argues thaLJ erred by
improperly evaluating the medical opinion evidence and discrediting Plaintiff’s
symptom testimony without providing specific, clear, and convincing reasons fq
doing so. ECF No. 12 at 1

VII. Discussion
A. The ALJ did not err in evaluating the medical opinion evidence.
Plaintiff argues that the ALJ erred by affording significant weight to the

opinions d non-examining State agency consultants and rejected the opinions ¢
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every treating and examining source without legally sufficient reasons. ECF Na.

at 4.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the vight to be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}examining providers, those
who neither treat nor examine the claimamtster v. Chater81 F.3d 821, 830 (9th
Cir. 1996) (as amended).

A treating provider’s opinion is given the most weight, followed by an
examining provider, and finally a na@xamining providerld. at 83031. In the
absence of a contrary opinion, a tregtor examining provider’s opinion may not
be rejected unless “clear and convincing” reasons are provetied.830. If a
treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence
the record.'ld. at 83031.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and nmakfindings.”Magallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989) (internal citation omitted). When rejecting a treati

provider’s opinion on a psychological impairment, the ALJ must offer more thar
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his or her own conclusions and explain why he or she, as opposed to the provi
Is correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

a. Dr. James Bailey, PhD, and Dr. Jan Lewis, PhD

The ALJ gave significant weight tbe opinions othese doctors, both nen
examining State agency consultants, which were based on their rewi@sv of
record. AR 28. The ALJ adopted manytioé limitations opined by these doctors
In her residual functional capacity analysis, although she gave “the greatest
deference” to Plaintiff's subjective complaints and furiimeited his interaction
with the public.ld.

Plaintiff takes specific issue with the lack of explanation for why the ALJ
chose to give these opinions significant weight. The ALJ,do®severnote that
these opinions were “[b]Jad®n their review of the record.” AR 28. Nevertheless,
the error, if any, is not on the decision to give an opinion significant weight, but
rather why the ALJ chose to give less weight to the other opinfdnige the ALJ
should have provided more suffictaeasoning for the weight given to the

opinions ofDrs. Bailey and Lewis, the Court’s primary focus is whether she

provided adequate justification for rejecting or assigning less weight to the othe

opinions.See Nguyen v. Chatet00 F.3d 1462, 1464 (9@ir. 1996) (error when
an ALJ rejects an opinion without legally sufficient reasons).

I
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b. Marc Shellenberger
The ALJ gave “some limited weight” to the November 2015 opinion of

Plaintiff’s treating counselor, Marc Shellenberger. AR 28. Mr. Shellenberged fo

Plaintiff to be “seriously limited” in seven areas of mental abilities and aptitudes

needed to do unskilled work. AR 634. He also found Plaintiff “unable to meet
competitive standards” in the ability to “complete a normal workday and
workweek withoutmterruptions from psychologically based symptons.’Mr.
Shellenberger also found Plaintiff seriously limited in all areas related to skilled
work and two areas involving social interactions related to the ability to do
particular jobs. AR 635.

The ALJ &cepted serious limitations in the abilities to interact appropriateg
with members of the public, understand and carry out detailed instructions, ang
deal with the stress of a skilled or seskilled work because they were consistent
with the record of which Plaintiff's condition worsened with increasing job
responsibilities and social interactions. AR 28. The remainder of the limitations
opined were given minimal weighd.

The ALJ weighed this opinion minimally because it was completed based
subjectve complaints. AR 28. Mr. Shellenberger wrote beneath the checkbox:
“This assessment is completed with [Plaintdfpviding the degree of limitations

that his psychologically based symptoms would pose during a work day and

ORDER GRANTING DEFENDANT 'S MOTION FOR SUMMARY
JUDGMENT ~11

on



10

11

12

13

14

15

16

17

18

18

20

week.” AR 634. This language clearly supports the ALJ’s finding that theoopini
Is based on subjective complaims ALJ may discount a treating provider’s
opinion if it is based largely on the claimant’s selports and not on clinical
evidence, and the ALJ finds the claimant notdye. Ghanim v. Colvin763 F.3d
1154, 1162 (9th Cir. 2014As discussed later in this opinion, the ALJ did not err
in rejecting Plaintiff's credibilitySee infraat pp. 1417.

c. Dr. Richard Jacks, M.D.

The ALJ provided limited weight to the January 23, 2014, opiniddr of
Jacks, Plaintiff's treating physician. AR 28. Dr. Jacks found marked limitations
six functional areas and severe limitationdive areas, totaling eleven of thirteen
areas. AR 460. The ALJ rejected these findingsabge they were in cheddox
format without an accompanying narrative to explain the objective findings on
which they were based. AR 28.

Checkbox form statements may be given less weight when they are
conclusory in nature and lack substantive medical findings to support them or t
are inconsistent with the underlying medical recoBddson v. Comm’r of Soc.
Sec. Admin.359 F.3d 1190, Bb (9th Cir. 2004)Garrison v. Colvin 759 F.3d

995, 1014 (9th Cir. 2014As this opinion is only a onpage checlbox form, the

ALJ’s explanation provides a legally sufficient reason for the decision to afford |

minimal weight.
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d. Dr. R.A. Cline, PsyD

Finally, the ALJ gave some limited weight to the February 16, 2016,
psychological evaluation completed by Dr. Cline for the Washington Departme
of Social and Health Services. AR-28. Dr. Cline opined that Plaintiff would
have marked limitations in communication and performing effectively in a work
setting, maintaining appropriate behavior in a work setting, and completing a
normal workday and workweek without interruptions from psychologically base
symptoms. AR 657. Dr. Cline additionally found modefabitations in seven
other functional areas, and he found the overall severity of Plaintiff's mental
impairments to be moderate.

The ALJ found that the moderate limitations in understanding and carryin
out even simple instructions and tasks anchaflé of the marked limitations were
unsupported by the record. AR 29. The ALJ noted that Plaintiff does not have 4
diagnosedaognitive or intellectual deficits, which suggests he is capable of
completing and understanding simple tasttsHere, the ALJresents a
reasonable interpretation of the evide(melack thereof) and it is not the Court’s
job to secondjuess itSeeRollins v. Massanari261 F.3d 853, 857 (9th Cir. 2001)

In addition, however, the ALJ also rejected the opinion because it appeat
to be based partially on sekports from the claimant. AR 29. As with Mr.

Shellenberger’s opinion, an ALJ may discount an examining docpirson if it
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Is based largely on the claimant’s sedports and not on clinical evidence, and the

ALJ findsthe claimant not credibléshanim 763 F.3dat 1162.The ALJ points to

Dr. Cline’s note that Plaintiff avoids people and would rather not have frieads,

14

this isinconsistent with the record in which Plaintiff admits that he has friends and

regularly spends time with others. AR 284350, 563,655.An ALJ may reject a
doctor’s opinion when it is inconsistent with other evidence in the reSesl.
Morgan v. Comm’r of the Soc. Sec. Admi69 F.3d 595, 66803 (9th Cir. 1999).

In conclusionwhile generally the ALJ must give more weight to treating
and examining doctors than reramining, here the Court finds that the ALJ
provided legally sufficient reasons for giving less weight to these opinions.

B. The ALJ did not improperly reject Plaintif f's symptom testimony.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is credibl@nmasetti v. Astrué33
F.3d 1035, 1039 (9th Cir. 2008). First, the claimant must produce objective
medical evidence of an underlying impairment or impairments that could
reasonably be expected to produce some degree of the symptoms dtleged.
Second, if the claimant meets this threshold, and there is no affirmative eviden
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity of [his] symptoms only by offering specific, clear, and convincing reasd

for doing so.” Id.
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In weighing a claimant's credibility, the ALJ may consider many factors,

including, “(1) ordinary techniques of credibility evaluation, such as the claimant's

reputation for lying, prior inconsistent statements concerning the symptoms, and

other testimony by the claimant that appears less than candid; (2) unexplained

or

inadequately explained failure to seek treatment or to follow a prescribed course of

treatment; and (3) the claimant's daily activiti€amolen v. ChateB0 F.3d 1273,
1284 (9th Cir. 1996). Here, the ALJ found that the medically determinable
impairments could reasonably be expected to produce some of the symptoms
Plaintiff alleges; however, the ALJ determined tR&tintiff's statements
regarding intensity, persistence, and limiting effects of the symptoms were not
entirely credible. ARR6-28. The ALJ provided multiple reasons for disatied)

his subjective complaint testimony. A&

The ALJ first pointed to Plaintiff's ability to work significantly above the

substantial gainful level during the review period. AR 26. While an increase in job

duties and hours did correspond to an increasgmptoms, AR 6140, the record
supports the ALJ’s finding that Plaintiff was able to handle his position as a
dishwasher, as it limited his social interaction. AR 59. This was acknowledged
even by Plaintiff himselfid. Once he was required to interact with customers by

taking orders and taking out food, his condition worselted’his supports the

ORDER GRANTING DEFENDANT 'S MOTION FOR SUMMARY
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ALJ’s finding that Plaintiff was not entirely disabled, and that social restrictions
the residual functional capacityeanecessary.

Plaintiff also indicated that he had sougttter jobsput his criminal
backgroungrevented thisAR 69.He even managed to secure an interview for &
dishwashing position at Denny’s, but he did not want to worktifmké. AR 6263.
Failureto work for reasons other than impairments may be considered by an Al
in determining the credibility of subjective testimoByuton v. Massanayi268 F.
824, 828 (9th Cir. 2001).

The ALJ also found that the record demonstrated improvement in Plaintif
symptoms when he was compliant with medicationfagel from drug useAR 27.
The ALJ noted that in particular during periods of incarceration, when Plaintiff k
regular access to mental health services and medication, his mental status
examinations werwithin normal rangesAR 298, 300, 303, 306. Outside of
incarceration, Plaintiff also presented with largely normal mental status
examinations when medication compliant and sober381 609, 61213.
Comparatively, when he was off medication, Plainti$ygnptoms worsened, as in
August 2015 when he experienced suicidal ideation after a period-of non
compliance with medication for two weeks. AR 600. A claimant’s statements m
be less credible when treatment is inconsistent with the level of complaants or

claimant is not following treatment prescribed without good reddohna, 674
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F.3dat1114 “Unexplained, or inadequately explained, failure to seek treatment]. .

. can cast doubt on the sincerity of [a] claimant’s [] testimoRgit v. Bowen 885
F.2d 597, 603 (9th Cir. 1989).

In sum, the ALJ provided multiple legally sufficient reasons for her
determination regarding Plaintiff’'s subjective symptom complaints. The Court
finds no error.

VIII. Conclusion

Having reviewed the record and the ALJ’s findings, the Clats the
ALJ’s decision issupported by substantial evidence &ne@ fromlegal error.
Accordingly,IT IS ORDERED:

1. Plaintiff's Motion for Summary Judgme®CF No. 12 isDENIED.

2. Defendant’s Motion for Summary Judgmdf©F No. 13, is
GRANTED.

3. The District Court Executive is directed to enter judgment in favor of

Defendantind againsPlaintiff.

IT IS SO ORDERED. The District Court Executive is directed to enter this

Order, forward copies to counsel arldse the file
DATED this 26th day of July, 2018

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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