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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTO

UNITED STATES DISTRICT courT  Oct 30, 2018
EASTERN DISTRICT OF WASHINGTON S 7 vesvor cues

Daniel J, No. 1:17-CV-03199JTR
Plaintiff, ORDER GRANTING PLAINTIFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 16, 17. AttorneyD. James Treeepresent®aniel J (Plaintiff); Special
Assistant United States AttorndgffreyEric Staplesepresents the Commissioner
of Social Security (Defendant)'he parties have consented to proceed before a
magistrate judgeECF No.6. After reviewing the administrative record and the
briefs filed by the parties, the Co@RANTS, in part, Plaintiff’'s Motion for
Summary JudgmenDENIES Defendarnis Motion for Summary Judgment; and
REMANDS the matter to the Commissioner for additional proceedings pursuar]
42 U.S.C. § 405(gand 42 U.S.C. 8§ 1383(c)

JURISDICTION

Plaintiff filed applicatiors for Supplemental Security Income (S&hd

Disability Insurance BenefitIB) on December 29, 2019r. 62-63, alleging
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disability sinceOctober 21, 2015Tr. 189, 193, due tthrombocytopdia, Tr. 215
The applicatios weredenied initially and upon reconsideratiofir. 10407, 111
24. Administrative Law Judge (ALJ) Timothy Mangrunelda hearing on
January 6, 201#nd heard testimony from Plaintd&hd vocationag¢xpert,Steven
R. Cardinal Tr. 32-61. At the hearing, Plaintiff amended his onset date to
December 22, 2015Tr. 54. The ALJ issue@n unfavorable decision on June 2,
2017 Tr.16-23. The Appeals Council denied review on September 28,.204.7
1-7. The ALJ'sJune 2, 201decision became the final decision of the
Commissioner, which is appealable to the district court pursuant to 42 §8.C.
405(g) 1383(c) Plaintiff filed this action for judicial review oNovember 22,
2017 ECF No. 1
STATEMENT OF FACTS

The facts othe case are set forth in the administrative hearing transcript,
ALJ’s decision, and the briefs of the partidhey are only briefly summarized
here

Plaintiff was58 years old at thamendediate of onsetTr. 182 He
reported that he completed one year of college in. 1984216 Hereported his
work historyas a long haul truckefr. 21617. At applicationPlaintiff reported
that hestopped working october 21, 2018ue tohis conditions Tr. 215. At
the hearing, he testified that he had worked until December 22, 2015 when he
terminatedor breaking an axel, whiclme assertedesuled from his symptoms
and medication side effect3r. 43-45. However, he statetthat in the two months
leadingup to his termination his ability to work was restricted due to medical
appointments preventirfgm from taking extended tripdd.

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995)The Court reviews the ALJ’s determinations of law de nov(
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deferring to a reasonable interpretation of the statifiedNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)Thedecision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but l#sn a preponderancéd. at 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequate to support a concluskichardson v. Peralgg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097If substantial evidence supports the administrative
findings, or if conflicting evidence supports a finding of eitherlallgg or non
disability, the ALJ’s determination is conclusivBprague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decision supportecshbigstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBnawner v. Secretary of Health
and Human Service839 F.2d 432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determiningwhether a person is disable?0 C.F.R. 88 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14042 (1987) In steps one
through four, the burden of proof rests uplaclaimant to establish a prima facie
case of entitlement to disabilibenefits Tacketf 180 F.3d at 10989. This
burden is met ondhe claimant establiststhat physical or mental impairments
prevent hinfrom engaging irhis previous occupations20 C.F.R. 88
404.1520(a)(4), 416.920(a)(4If theclaimant cannot dhbis past relevant work,

nind

the ALJ proceeds to step five, and the burden shifts to the Commissioner to show

that (1) the claimant can make an adjustment to other work, and (2) specific jol
which the claimant can perforexist in the national economyatson vComm’r
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of Soc.Sec. Admin.359 F.3d 1190, 11934 (9th Cir.2004) If theclaimant

cannot make an adjustment to other work in the national economy, a finding of

“disabled” is made 20 C.F.R. 88 404.1520(a)(%)(416.920(a)(4)).
ADMINISTRATIVE DECISION

OnJune 2, 201,the ALJissued a decision finding Plaintiff was not disable
as defined in the Social Security Act

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity sinceDecember 22, 201%he alleged datof onset Tr. 19.

At step two, the ALJ determined Plaintiff had no medically determinable
severe impairmentsTr. 19.

The ALJconcluded Plaintiff was not under a disability within the meaning
of the Social Security Act at any time frddecember 222015 through the date of
the ALJ’s decision Tr. 22.

ISSUES

The question presented is whether substantial evidence supports the AL
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contendghe ALJ erred by (1) failing to properly weidjne
medical source opiniong?) failing to find thrombocytopenia with hypertension as
a severe impairment3) failing to findthatPlaintiff had other medically
determinable impairments, and {4)ling to properly address Plaintiff's symptom
statements.

DISCUSSION!
1. Medical Opinions
Plaintiff argues the ALJ failed to properly consider and weigh the medica

In Lucia v. S.E.G.138 S.Ct. 2044 (2018), the Supreme Court recently he
that ALJs of the Securities and Exchange Commission are “Officers of the Unit
States” and thus subject to the Appointments Clause. To the extent Lucia app
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opiniors expressed biario Chenal, M.D. and Trula Thompson, M.ECF No.
16at9-17.
In weighing nedical source opinions, the ALJ should distinguish between

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3)nonexamining physicians who neither treat nor examine the claimant
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)he ALJ should give more
weight to the opinion of a treating physician than to the opinion of an examining
physician Orn v. Astrue495 F.3d 625, 631 (9tir. 2007) Likewise, the ALJ
should give more weight to the opinion of an examining physician than to the
opinion of a nonexamining physiciaid.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 1991The clear and
convincing standard is the most demanding required in Social Security cases.”
Garrison v. Colvin 759 F.3d 1014, 1021 (9th Cir. 2014) ¢ting Moore v.

Comm’r of Soc. Sec. Admi278 F.3d 920, 924 (9th Cir. 2002)})Vhen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejecting the opinidarray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)he specific and legitimate standard
can be met by the ALJ setting out a detailed and thorough summary of the fact
and conflicting clinical evidence, statingsimterpretation thereof, and making
findings. Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)he ALJ is

to Social Security ALJs, the parties have forfeited the issue by failing to raise it
their briefing. See Carmickle v. Comm’r of Soc. Sec. AdrbiB3 F.3d 1155, 1161
n.2 (9th Cir. 2008) (the Court will not consider matters on appeal that were not
specifically addressed in an appellant’s opening brief).
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required to do more than offeisltonclusions, he “must set fortiis
interpretations and explain why they, rather than the doctors’, are correct.”
Embrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

A. Mario Chenal, M.D.

Dr. Chenal completed a Physical Function Evaludiom for the
Washington State Department of Social and Health Services (DSHS) on Janug
22,2016 Tr. 46772. She diagnosed Plaintiff with thrombocytopearal stated
that it affected his ability to stand, stoop, and crouch at a marked severity for Ig
periods of time Tr. 468 She opined that Plaintiff was limited to light work and
stated that he needed to be reevaluated in three to six madmt#69 On
February 19, 2016, Dr. Chenal sent in an edited version of the January 22, 201
form striking out the reevaluation in three to six months language and adding ir
that she estimated the current limitation would persist with available treatment
twelve months Tr. 481 She included a letter stating that “[d]ue to [Plaintiff]’'s
decline in his platelet count, | will consideregaluating [Plaintiff]'s condition in
12 months. Tr. 482 The ALJ gave little weight to the opinion because (1) the
medicalevidence showed Plaintiff was stable in February of 2016, (2) the opinig
was based on Plaintiff's unreliable subjective statements, (3) the opinion was
vague and speculative, and (4) the opinion was inconsistent with Plaintiff’s
activities just six months after the amended onset date22

Plaintiff asser that Dr. Chenal’s opinion is uncontradicted, meaning that
the ALJ was required to provide clear and convincing reasons for rejecting the
opinion ECF No. 16 at 10Defendant brief does noaddesswhich standard is
applicable ECF No. 17.

Here, the Court finds that the ALJ’s reastaisshort of both théneightened
“clear and convincirigstandardand the lessérspecific and legitimatestandard
The ALJ’s first reason, that the medical evidence showed that Plaintiff was stal
in February of 2016, isot specific and legitimateThe records from February of
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2016 include an evaluation by Dr. Chenal on February 4, 2016 in which Plaintif
complairedof fatigue and Dr. Chanel stdtthat Plaintiff “remains clinically stable
and without subcutaneous or submucosal bleeditg platelet count is trending

down, however itsdic] is still about 100,000We continue the conversation aboulf

future treatment options.” Tr. 314, 31%/henhe returned to Dr. Chenal on
February 19, 2016he report state$h]e remains clinically stable and without
subcutaneous or submucosal bleediHgwever his platelet count was trending
down to 70,000 on February 12 and 77,000 on February 19.” Tr.H&1
continued to take the prednisone and complain of fatiue462 He also was
seen by Sonya Lovingood, ARNP Bebruary22, 2016 for a follow up regarding
bloody stools which were selved Tr. 37980. Here,the ALJ equates stable to
improved, which is an erroiThere is no evidence in February of 2016 that
Plaintiff's symptoms or platelet counts improved to the point he could perform
beyond light work This is highlighted by Dr. Chenal amending her opinion in
February of 2016 stating that she would not reassess Plaintiff for 12 months ag
expected his funinal abilities to continue dght exertional levels Tr. 45360.
Therefore, the ALJ’s implication that Dr. Chenal’s opinion is inconsistent with th
evidence in February of 2016 is rsotpported by the record and fails to meet the
specific and legitimate standard.

The ALJ’s second reason, that the opinion was based on Plaintiff's
unreliable subjective statements, does not meet the specific and legitimate
standard A doctor’s opinion may be discounted if it relies on a claimant’s
unreliable selreport Bayliss v. Barnhart427 F.3d 1211, 1217 (9th Cir. 2005);
Tommasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 2008ut the ALJ must
provide the basis for his conclusion that the mpirwasmore heavilybased on a
claimant’s selreports Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014)
Here the ALJ failed to provide suctbasis Tr. 22 Therefore, this reason falls
short of the specific and legitimate standard.
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The ALJ’s third reason, that the opinion was vague and speculative, is ng
supported by substantial evidencéhe ALJ concluded that Dr. Chenal’s opinion
stating that Plaintiff had marked limitations “for long periods of time,” was vagu
and speculativeTr. 22 However, the fact that Dr. Chenal submitted an amende
evaluation form extending the period of time Plaintiff would be limited to light
work shows that she considered the length of impairment in considerable deptt
determined an amendment wascessary An opinion that Plaintiff had marked
limitation in functional areas that resulted in a limitation to light work for twelve
months is novagueand speculative if read in ientirety Therefore this reason is
not supported by substantial esitte.

The ALJ’s forth reason, that the opinion was inconsistent with Plaintiff
activities, fails to meet the specific and legitimate standArdlaimant’s
testimony about his daily activities may be seen as inconsistent with the presel
of a disablingcondition See Curry v. Sullivar25 F.2d 1127, 1130 (9th Cir.
1990) However, to meet the specific and legitimate standard, the ALJ must st3
with specificity what activities appear to be inconsistent with the opinion and hg
these activities are inconsistent with the opini@eeMagallanes 881 F.2d at 751;
Embrey 849 F.2d a#21-22. The ALJ failed to provide the required analysis to
meet the specific and legitimate standard.

The case is remanded for the ALJ to properly address Dr. Chepaldisn
Plaintiff requests that Dr. Chenal’s opinion be credited as true and the case be
remanded for an immediate award of benefi€F No. 16 at 15However,in this
case, it is not clear from the record that the ALJ would be required to findifPlain
disabled if all the evidence were properly evaluat&s discussed throughout the
ALJ’s decision, it is unclear if Plaintiff's impairments meet the durational
requirements of step twaolrhe ALJs first reasoraddressed the stability of
Plaintiff’'s thrombocytopenighoweverthe ALJ onlyaddressed Plaintiff's
thrombocytopenias ofFebruary of 2016 His rationale for rejecting Dr. Chenal’s
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opinion failed to address the resolution of Plaintiff's thrombocytopemibhis
associated symptonfisllowing hissplenectomy irAugust of 2016 Therefore, a
remand is required for the ALJ to further develop the record with any outstandi
evidence and properly address Dr. Chenal’s opinion.

B. Trula Thompson, M.D.

OnFebruary 22, 2013, Dr. Thompson completed a RewvieMedical
Evidence form for DSHSTr. 45456. Dr. Thompson reviewed Dr. Chenal’s
opinion and opined that Plaintiff had a marked limitations in environmental/non
exertional restrictions and in the ability to perform activities within a schedule,
maintan regular attendance and be punctual within customary tolerbased on
her diagnosis of thrombocytopenil. Additionally, she limited Plaintiff to the
light exertional level Tr. 455 The ALJ gave the opinion little weight because (1)
Dr. Thompson had only reviewed Dr. Chenal’s opinion, (2) Dr. Thompson
reviewed the case for state/local benefit purposes, and (3) Dr. Thompson base
opinion on just 34 months of evidence.

As addressed above, the ALJ failed to properly consider the omhi®n
Chenal Since Dr. Thompson’s opinion is based on a review of Dr. Chenal’s

opinion and the&\LJ’s rejection of Dr. Chenal’s opinion failed to meet the specifi¢
and legitimate standard, the ALJ will further address Dr. Thompson’s opinion on

remand.
2.  Thrombocytopenia

Plaintiff challenges the ALJ’s determination that thisombocytopeniavas
not a severe impairmenECF No. 16 a6-9.

Disability is defined as “inability to engage in any substantial gainful
activity by reason of any medically determinable physical or mental impairment
which can be expected to result in death or which has lasted or can be expectg
last for a continuous period of not less than 12 months.” 42 U.S.C. 88 423(d),
1382c@)(3)(C)(i) The regulations have definedavee impairment aa
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medically determinable impairment, 20 C.F.R. 88 404.1521, 416.921, that
significantly limits a claimant’s physical or mental ability to do basic work

activities, 20 C.F.R. 88 404.1522, 416.922, and is expected to result in death or is

expected to last for a continuous period of at least twelve months, 20 C.F.R. 8§
404.1509, 416.909The Supreme Court hagldthatthe impairment must last
twelve months and the impairment must be severe enough to prevent the clain
from engaging irsubstantial gainful activity for twelve monthBarnhart v.

Walton 535 U.S. 21221819 (2002).

In this case, the ALJ determined that Plaintiff's thrombocytopenia was a
medically determinablampairment, but failed téind it a severe impairment
becausé resolved within the twelve months and failed to meetiimatioral
requirement Tr. 19-22. Plaintiff asserts that the symptoms he experienced durir
the treatment of the thrombocytopenia continuealsatverity that precluded work
activity. ECF No.16at 89. Part of this determination included the rejection of
Dr. Chenal’s opinionTr. 22 As addressed above, the ALJ failed to properly
address the opinion and the case is remanded for additional proceedikes
competent of the remand proceedings will be to determine whether or not the
thrombocytopenia met the durational requiremdiiterefore, this issue is to be
readdressed once the ALJ supplements the record with any outstanding evidef
and properly addresses Dr. Chenal’s opinion.

3.  Other Medically Determinable Impairments

Plaintiff argues that the ALJ failed to address Plaintiff's other medically
determinable impairments, includin@esity and disorders of the gastrointestinal
tract, heart, lungs, and braikECF No. 16 at 1-20.

TheALJ is required to consider all of Plaintiff’'s medically determinable
impairments, both severe and nonsevere, in combination at ste2®\®.F.R. 8§
404.1523, 416.923.

Plaintiff is correct that the ALJ failed to address the other impaisinent

ORDER GRANTINGPLAINTIFF’'S MOTION . . .- 10

lant

19

nce




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

arguesarepresent in the recordSeeTlr. 19. However, as Defendant accurately
points out, Plaintiff failed to allege any specific functional limitations arising from
these impairmentsECF No. 17 at 9While Plaintiff's failure to allege specific
functional imitationsassociateavith the alleged impairments is typically fatal to
such an argumengeeBurch v. Barnhart400 F.3d 676, 683 (9th Cir. 2003his
case is being remandéat a proper evaluation of the medical opinions. Therefore
the ALJ isto further consider the other impairments that are established in the
record at step two.

4. Plaintiff's Symptom Statements

Plaintiff contests the ALS determination that his symptom statements were
not reliable ECF No.16 at 2621.

It is generally the mvince of the ALJ to make determinatiaegarding the
credibility of Plaintiff's symptom statementé&ndrews 53 F.3d at 1039, but the
ALJ’s findings must be supported by specific cogent reastanshad v. Sullivan
903 F.2d 1229, 1231 (9th Cir. 199®bsent affirmative evidence of malingering,
the ALJ’s reasons for rejecting the claimant’s testimony must be “specific, clear
and convincing.”Smolen v. ChateB0 F.3d 1273, 1281 (9th Cir. 1996§ster 81
F.3dat834. “General findings are insufficient: rather the ALJ must identify whatt
testimony is not credible and what evidence undermines the claimant’s
complaints.” Lester 81 F.3d at 834.

The ALJ foundPlaintiff’'s symptom statements concerning the intensity,
persstence, and limiting effects of his symptotose “not entirely consistent with
the medical evidence and other evidence in the récdmd 20. The ALJ
supported his determination with two clear reasongh@ statements were not
supported by the medical evidence and (2) the statements were inconsistent wjith
Plaintiff's reported activities Tr. 20-21. Defendant argues that the ALJ provided
a third reason: that Plaintiff failed to follow prescribed treatm&@F No. 17 at
2-3. Defendant further assts that by not addressing this third reason in his

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 11
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briefing, Plaintiff waived the opportunity to challenge it and the ALJ’s credibility
determination should be upheltt. at 3.

The evaluation of a claimant’s symptom statements and their resulting
limitations relies, in part, on the assessment of the medical evideaez0
C.F.R. 8§ 416.929(c); S.S.R.-Bp. Therefore, in light of the case being remandeg
for the ALJ to readdress the medical source opinions in the file, a new assessn
of Plaintiff's subjective symptom statements will be necessary

REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district codtAllister v. Sullivan
888 F.2d 599, 603¢h Cir. 1989) An immediate award of benefits is appropriate
where “no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly developéatyiey v. Secretary of Health
& Human Servs.859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cause
by remand would be “unduly burdensomé&gtrry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990) see also Garrison759 F.3dcat 1021 (noting that a district court
may abuse its discretion not to remand for benefits when all of these conditions
met). This policy is based on the “need to expedite disability claifainey
859 F.2d at 140Q1But where there are outstandinguss that must be resolved
before a determination can be made, and it is not clear from the record that the
would be required to find a claimant disabled if all the evidence were properly
evaluated, remand is appropriateee Benecke v. BarnhaB79F.3d 587, 5996
(9th Cir. 2004)Harman v. Apfel211 F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evidence were properly evaluataarther

nent

b are

ALJ

to

proceelings are necessary for the ALJ properly address the medical opinions and

make a new step two determinatiddhould the case proceed beyond step two, ti
ALJ will address steps three through five, including a new evaluation of Plaintif
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symptom statemés The ALJ will supplement the record with any outstanding
evidence and call a medical and a vocational expert to testify in the remand
proceedings

CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmefCF No. 17, is
DENIED.

2. Plaintiff's Motion for Summary JudgmerECF No. 16, is
GRANTED, in part, and the matter BREMANDED to the Commissioner for
additional proceedings consistent with this Order

3.  Application for attorney fees may be filed by separate motio

The District Court Executive is directed to file this Order and provide a cg
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff

and the file shall bELOSED.

ITIS SO ORDERED.
DATED October 30, 2018
JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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