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b OAS a minor child v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Nov 30, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

VERONICA M. O/B/O OAS, a minor
child, NO: 1:17-CV-3201}FVS
Plaintiff, ORDERGRANTING DEFENDANT’S
MOTION FOR REMAND AND
V. GRANTING PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT IN
COMMISSIONER OF SOCIAL PART
SECURITY,
Defendant.

BEFORE THE COURTS Defendant’sviotion for Remand, ECF No. 19, an
Plaintiff’'s Motion for Summary Judgment, ECF No.. 1Zhis matter was submitted
for consideration without oral argument. Plaintiff is represented by attorney Ds
Tree. Defendant is represented by Special Assistant United States Attorney .Jy
Martin. The Court, having reviewed the administrative record and the parties
briefing, is fully informed.For the reasons discussed betbe Court GRANTS
Defendant’s Motion for Reman&CF No.19, andGRANTS in partPlaintiff's

Motion for Summary JudgmenECF No.12.
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JURISDICTION
Plaintiff' s mother filedor supplemental security incom&SSI’) onbehalf of
her minor child, OAS(“Plaintiff’), on November 42013, alleging an onset date g
June 202004 Tr. 217-20. Benefits were denied initially, TL27-29, and upon

reconsideration, TA3537. Plaintiff's motherappeared at a hearing before an

—

administrative law judge (ALJ) ddecember 2, 2015, and at a second hearing before

the same ALJ on July 20, 2018r.47-79, 83101 OnAugust 1 2016, the ALJ
denied Plaintiffs claim Tr. 20-37, andon October 4, 201,she Appeals Council
denied review.Tr. 1-5. The matter is now before thioGrtpursuant to 42 U.S.C. §
1383(c)(3).

BACKGROUND

Thefacts of the case are set forth in the administrative hearing and transcripts,

the ALJ’s decision, and the briefs of Plaintiff and the Commissioner, and are therefore

only summarized here.
Plaintiff was born ir2004, Tr. 217and wagherefore 1lyears all at the time

of the first hearing. He alleges disability due to epilepsy and a learning disorde

r. Tr.

244. In 2012, Plaintiff was determined to be eligible for special education services fo

a specific learning disability. Tr. 6829. School ecordsalso indicate significant

1 In the interest of protecting Plaintiéf privacy, the Court will usehefirst name

and last initialof Plaintiff's motherthroughout this decision.
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behavioral problems, resulting in many suspensionsaaeapulsion from school.

Tr. 678, 69495, 711718. In May 2013 Plaintiff was diagnosed with epilepsy afte

suffering a seizure. Tr. 454, 49Q2. His seizures are generally wedintrolled with
medication. Tr726-28.
STANDARD OF REVIEW

A district courts review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under 8§ 405(
limited; the Commissioné&s decision will be disturbetbnly if it is not supported by
substantial evidence or is based on legal érrdill v. Astrue, 698 F.3d 1153, 1158
(9th Cir. 2012).“ Substantial evidenteneans'relevant evidence that a reasonabl
mind might accept amdequate to support a conclusiond. at 1159 (quotation and

citation omitted). Stated differently, substantial evidence equatesaie than a

mere scintilla[,] but less than a preponderandd. (quotation and citation omitted)|

In determining whether the standard has been satisfied, a reviewing court mus
consider the entire record as a whole rather than searching for supporting evid
isolation. Id.

In reviewing a denial of benefits, a district court may not substitute its jud
for thatof the CommissionerEdlund v. Massanari, 253 F.3d 1152, 1156 (9th Cir.
2001). If the evidence in the recdfid susceptible to more than one rational
interpretation, [the court] must uphold the A& Jindings if they are supported by

inferences reasonably drawn from the recofdolinav. Astrue, 674 F.3d 1104, 111
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(9th Cir. 2012). Further, a district cotirhay not reverse an AlLsldecision on
account of an error that is harmléssd. An error is harmlesSvhere it is
inconsequential to the [ALF] ultimate nondisability determinatiénld. at 1115
(quotation and citation omitted). The party appealing the #Adécision generally
bears the burden of establishing that it was harrachseki v. Sanders, 556 U.S.
396, 40910 (2009).

THREE-STEP PROCESS FOR CHILDHOOD DISABILITY

To qualify for Title XVI supplement security income benefits, a child undegr the

age of eighteen must have “a medically determinable physical or mental impaifment,

which results in marked and severe functional limitations ydrdh can be expected

to result in death or which has lasted or can be expected to last for a continuous period

of not less than 12 months.” 42 U.S.C. § 1382c(a)(3)(C)(i). The regulations pr
threestep process to determine whether a claimant satisfies the above criteria.
C.F.R. 8§ 416.924(a). First, the ALJ must determine whether the child is engag

substantial gainful activity. 20 C.F.R. § 416.924(b). Second, the ALJ consider

pvide a

20

ed in

S

whether the child has a “medically determinable impairment that is severe,” which is

defined as an impairment that causes “more than minimal functional limitations.” 20

C.F.R. 8 416.924(c). Finally, if the ALJ finds a severe impairment, she must th
consider whether the impairment “medically equals” or “funlilyrequals” a

disability listed in the “Listing of Impairments.” 20 C.F.R. 8§ 416.924¢))
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If the ALJ finds that the child’s impairment or combination of impairments
does not meet or medically equal a listing, she must determine whether the
impairmentor combination of impairments functionally equals a listing. 20 C.F.
416.926a(a¥. The ALJ’s functional equivalence assessment requires her to eva
the child’s functioning in six “domains.” These six domains, which are designe
capture all bwhat a child can or cannot do,” are as follows:

(1) Acquiring and using information:

(2) Attending and completing tasks;

(3) Interacting and relating with others;

(4) Moving about and manipulating objects;

(5) Caring for self; and

(6) Health and physicabell-being.

20 C.F.R. 8§ 416.926a(b)(1Hiyi). A child’s impairment will be deemed to
functionally equal a listed impairment if the child’s condition results in a “marke
limitation in two domains, or an “extreme” limitation in one domain. 20 C.g.R.

416.926a(a). An impairment is a “marked limitation” if it “interferes seriously w

2 All references to 20 C.F.R. 8§ 416.926a refer to the version of the regulation
effective June 12, 2015 to October 6, 2016, which was the version in effect at t
time of the ALJ’s decision. Revisions to Rules Regarding the Evaluation of

Medical Evidence, 81 Fed. Reg. 37153 (June 9, 2016).
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person’s] ability to independently initiate, sustain, or complete activities.” 20 C
8 416.926a(e)(2)(i). By contrast, an “extreme limitation” is definedliasitation
that “interferes very seriously with [a person’s] ability to independently initiate,
sustainor complete activities.” 20 C.F.R. § 416.926a(e)(3)(i).
ALJ’S FINDINGS

At step me, the ALJ found Plaintiff hasot engaged in substantial gainful
activity sinceNovember 42013, the application date. T#d.2At step two, the ALJ
found Plaintiff has the following severe impairm&rseizure disorder, conduct
disorder, attention defictiyperactivity disorder, and specific learning disorder
(impairment in reading)Tr. 24. At step three, the ALJ fourthiat Plaintiff does not
have an impairment or combination of impairments the¢ts or medically equals t
severityof a listed impairment. Tr. 25The ALJ thenfound Plaintiff does not have
impairment or combination of impairments that functionally equals the severity
listings. Tr. 26. Thughe ALJ concluded that&ntiff has not been disableals
defined in the Social Security AdinceNovember, 2013, the date ¢éhapplication
was filed. Tr. 36

ISSUES

Plaintiff seeks judicial review of the Commissiorsefinal decision denying

supplemental security income benefits under Title XVI of the Social Security A¢

ECF No. 2. Plaintiff raisedthe following issues for review:

ORDERGRANTING DEFENDANT’'S MOTION FOR REMAND AND
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1.  Whether the AL&rred in finding that Plaintiff's behavioral problems
not attributable to a mental disorder
2.  Whether the ALJ erred in finding that Plaintiff did not have a marke

limitation in the domain of acquiring and using informatiand

3.  Whether the ALJ failed to fully and fairly develop the medical record.

ECF No. 12at 1
DISCUSSION

Defendant concedes the ALJ should have evaluated Plaintiff's conduct d
under Listing 112.08 for personality amdpulsecontrol disorders as a “closely
analogous listed impairment.” ECF No. 19 at 6 (citing 20 C.F.R. § 416.926).
Defendant also concedes that the ALJ should reconsider whether a consultativ
psychiatric evaluation is necessary to evaluate Plaintiff's functional limitations.
No. 19 at 8. After reviewing the record, the Court concludes that remand is
appropriate based on the errors conceded by Defen@anteply, Plaintiff contendsg
that remand for an immediate award of benefijgstified and o reconsideration of
the evidence is necessafyCF No. 20 at 2.

The decision whether to remand for further proceedings or reverse and g
benefits is within the discretion of the district couvtcAllister v. Qullivan, 888 F.2d
599, 603 (9th Cirl989). An immediate award of benefits is appropriate where °
useful purpose would be served by further administrative proceedings, or wher

record has been thoroughly developedhtney v. Secretary of Health and Human
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Servs,, 859 F.2d 1396, 1399ih Cir. 1988), or when the delay caused by remand
would be “unduly burdensomeTerry v. Qullivan, 903 F.2d 1273, 1280 (9th Cir.
1990). Seealso Garrison v. Colvin, 759 F.3d 9951021 (2014)noting that a district
court may abuse its discretion not to remand for benefits when all of these con
are met). This policy is based on the “need to expedite disability clamastiey,
859 F.2d at 1041. But where there are outstanding issues that must be resolvg
a determination can be made, and ot clear from the record that the ALJ woulc
required to find a claimant disabled if all the evidence were properly evaluated,
remand is appropriatesee Benecke v. Barnhart, 379 F.3d 587, 5996 (9th Cir.
2004);Harman v. Apfel, 211 F.3d 1172, 15780 (9th Cir. 2000).

Plaintiff requests remand for an immediate award of benefits from Noven
2013 to September 29, 2016, based on the favorable outcome of Plaintiff's seg
application for SSI dated September 30, 2016. ECF No. 20 at 1. On Jaauary
2018, Plaintiff was awarded SSI benefits retroactive to September 30, 2016. E
21-1 at 3. Plaintiff asserts there is “overwhelming evidence” of disability, includ
evidenceof behavior problems so senethathe was expelled from schoaind
evidenceof pooracademic achievement, as welklasJanuary 2018isability
finding. ECF No. 20 at 3However, the Courtoncludes it is not clear that the reg
dictates a disability findingecause athe deficiencies the record conceded by
Defendant.The record is not fully developedsiven the insufficiency of thALJ'’s

findings and the medical expert’s testimony with regard to Listing 112.08 and tk
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severe impairment of conduct disordédre Court does ndind clearevidenceof
disablity based on the record

With regard to the later disability determinatidme Court has no information
about thebasis for theJlanuary 2018lisability findingor whether additionadvidence
was received The fact that a later favorable disability determination was made (
not necessarily compel a disability finding oe thcordbefore the Court Thus,
remand for further proceedings is the appropriate rem8eby/Luna v. Astrue, 623

F.3d 1032 (9th Cir. 2010) (“There was only one day between the denial of Luna

application and the disability onset date specified in the award for her successiul

second application, but she may have presented different medical evidence to
the two applications, or there might be some other reason to explain the chang
Given this uncertainty, remand for further factual proceedings was an appropri;
remedy.”)

On remangdPlaintiff suggests the ALJ is required to obtain a psychiatric

evauation, ECF No. 12 at 189, while Defendant requests thgisychiatric

joes

A's first

support
e.

hte

evaluation be obtained “if possible.” ECF No. 19 at 12. “One of the means avalilable

to an ALJ to supplement an inadequate medical record is to order a consultatiy
examinationj.e., ‘a physical or mental examination or test purchased folajenant]
at [the Social Security Admirtigtion's] request and expenseReed v. Massanari,

270 F.3d 838, 841 (9th Cir.200uoting20 C.F.R. 8116.919). At thefirst hearing,

Dr. Grossman testified that the results of a psychiatr&uatiortwould be relevant
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information that | would be glad to look at and it may be helpful.” Tr. 67. At the
of the hearing, the ALJ said he would request a psychiatric evaluation at the ag
expense. Tr. 77In the decision, the ALJ reported:

Considerableeffort was made to schedule a consultative psychiatric
evaluation, but due to a cancellation by the psychiatrist, followed by a
cancellation by the claimant due to a house fire, and finally, the
previously scheduled consultative psychiatrist terminated¢dnsract

with the Agency. There was no other psychiatrist available in the area,
SO0 a consultative psychological evaluation was conducted. Exhibit
(Ex.) 20F [Tr.752-57]. The claimant’s representative has requested
another consultative evaluation, but | do not find that warranted.
Whether to send the claimant for a consultative evaluation is within the
discretion of the Administrative Law Judge. [20 C.F.R. 8] 416.917;
HALLEX [-2-5-20. In the present case, | find that the record has been
sufficiently developed that an additional consultative psychiatric
evaluation is not necessary.

Tr. 21. Thus, the failure to supplement the record with a psychiatric evaluation
caused byactorsoutsideof the ALJ’s controf Notwithstanding, the same issues
remain undeveloped in the record, despite the ALJ’s assertion to the contrary.
Therefore, on remand, the ALJ is directed to obtain a consultative psychiatric

examination.

s Theresponsibilityfor the consultative examination process rests not with the S5

but with cooperating State agenci&f C.F.R8416.919s(a).The State agencies
are responsible for recruiting qualifipllysicians to perform consultative

examinations.20 C.F.R. 8416.919s(f)(1).
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Lastly, Plaintiff requests the Court limit the ALJ’s reconsideration “to any (
prior to September 30, 2016.” ECF No. 20 aDefendant notes the regulations
provide that a disability determination may be reopened “for any reason” within
months of the decision, or for “good cause” within 24 rerdf the decisian
suggesting the January 2018 case could be reopened by the ALJ on oéthésd
matter ECF No. 19 at 11; 20 C.F.R. § 416.488(@hairtiff cites no authority
justifying the request to limit the ALJ’s reconsideratiorthe period beire
September 3@106,asserting only thad reopening and reversal of the January 2
determination would result in Plaintiff owing a sizeable repayment for benefits
already received, and thabthingin the ALJ’s July 2016 adjudication suggests ari
errar was made in the January 2018 determination of disability. ECF No126 .at
The Court finds no basis to make a conclusion about any error or lack of error
January 2018 disability determination, and no basis to disturb the procedures g
in the regulations on remand.

CONCLUSION

After reviewing the record and the AlsJfindings, the Court concludésatthe
ALJ’s decision is not supportéy substantial evidence and free of harmful legal
error. The matter must be remanded for reconsideration. On remhendl.J should
conduct a new hearing and (1) reevaluate the severaty of Plaintiff's mental
impairments, including consideration of Plaintiff’'s conduct disorderastthg

112.08 and any other applicablesting (2) obtain a psychiatric consultative
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examination; and (3) give further consideratiomvteether Plaintiff functionally
equals a Listing by reevaluatitige evidence in the recoashdarticulatingthe weight
givento the relevant medical opinisn

Accordingly,IT IS HEREBY ORDERED:

1. Defendants Motion for Summary Judgment Requesting Rem&®k No.
19, isGRANTED.

2. Plaintiff's Motion for Summary JudgmerECF No. 12 is GRANTED in
part.

3. This case IREVERSED andREMANDED for further administrative
proceedingsansistent with this @ler pursuant to sentence four of 42 U.S.C. §
405(g).

4. An applicatio for attorney fees may be maole separate motion.

IT IS SO ORDERED. The District Court Clerk is directed to enter this Or
and provide copies to counsdludgment shall bentered folPlaintiff and the file
shall beCLOSED.

DATED November 30, 2018

g/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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