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mmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Nov 15, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JERRY C,
NO: 1:18CV-3004FVS
Plaintiff,
ORDERDENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

ECFNos.15, 18 This matter was submitted for consideration without oral arguf
Plaintiff is represented by attorney D. James Tree. Defendant is represented 4
Special Assistant United States Attorney Sarah L. Maiftime Court, having
reviewed the administrative record and the parties’ briefing, is fully inforred the
reasons discussed beldwaintiff's Motion, ECF No.13, isdeniedandDefendant’s

Motion, ECF No.18, isgranted

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 1
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JURISDICTION

Plaintiff Jerry C! (Plaintiff) filed for disability insurance benefi®IB) on
November 29, 2006, alleging an onset datAuwfust 8, 2005 Tr. 104, 204, 237
Benefits vere denied initially119-21, andupon reconsideration, Tr. 1223}. Plaintiff
appeared at a hearibgfore aradministrative law judge (ALJ) aduly 8, 2009. Tr.
53-65. On Octobeb, 2009, theALJ issued a unfavorable decision. Tr. 1a48. The
Appeals CounciVacated the decision anemandedhe matter to another ALJ on
February 10, 2011. Tr. 1188.

After a second hearing on May 24, 2012, Tr986a differentALJ issued
amotherunfavorable decisioan June 20, 2012Tr. 1227. The Appeals Council
denied review of the second ALJ decis@mmApril 11, 2013 Tr. 1-4. Plaintiff filed a

complairt in this Court on May 24, 2013, Tr. 19280,andon July 10, 2014the

1In the interesof protecting Plaintiffs privacy, the Court will use Plaintiff first
name and last initial, and, subsequently, Plaistiifst name only, throughout this

decision.

2 A subsequent Title XVI application for supplemental security income filed on N
16,2014, was granted based on Medical Vocational Rule 202itéh directsa
finding of disability for an individual of advanced age who has a light residual

functional capacity. Tr. 2385.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 2
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Honorable Judge Fred Van Sickle issued an order granting Plaintiff's motion fo
summary judgment and remanding the case for additional proceedings. F&QOL9

A third hearing befre a third ALJ was held on September 28, 201k 1860
91. The ALJdenied Plaintiffs claimon October 15, 2015Tr. 182450. Plaintiff
filed another complaint in this Court on December 24, 2012422-27, and on
February 6, 2017, the Honorable Mstgate Judge John T. Rodg&sued an order
granting Plaintiff's motion for summary judgment in part and remanding for
addtional proceedings. Tr. 24785.

On November 1, 2017, without further hearing and based on the evidenc
record, the ALJ issed afourth unfavorable decision. Tr. 2385111. This decision
became the final decision of the Commissioner on November 1, 201C.F.R. §
404.984.The matter is now before thiooGrtpursuant tat2 U.S.C. § 405(g).

BACKGROUND

The facts of the caswe set forth in the administrative hearing and transcri

the ALJ’s decision, and the briefs of Plaintiff and the Commissioner, and are th

only summarized here.

Plaintiff wasforty-five years old at the time of the alleged onset of disability.

Tr. 204. He has a high school diploma. Tr. 247, #38.has work experience as a

33

e in the

pts,

erefore

coordinator at a funeral home, security guard, administrative assistant, health ¢are

driver, program coordinator, and supervis@r. 91-92, 257. In August 2005, he was

driving a People for People bus for work and was in an automobile accikteratl.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 3




10

11

12

13

14

15

16

17

18

18

20

21

Within a few months of the accident, Plaintiff had stopped working and compla

low back pain, numbness in his feet, frequent and worsening headaches, shou

pain,anxiety, sleep loss, and facial numbness. Tr. 477. By the end of 2005, he¢

reported difficulty in most areas of physical functioning and with his memory,
completing tasks, concentration, understanding, and following instructions. Tr.
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(
limited; the Commissioner’s decision will be disturbed “only if it is not supportec
subgantial evidence or is based on legal errdiifl v. Astrug 698 F.3d 1153, 1158
(9th Cir. 2012). “Substantial evidence” means “relevant evidence that a reasof
mind might accept as adequate to support a conclusidndt 1159 (quotation and

citaion omitted). Stated differently, substantial evidence equates to “more thar

mere scintilla[,] but less than a preponderandd.(quotation and citation omitted)|

In determining whether the standard has been satisfied, a reviewing court mus
conside the entire record as a whole rather than searching for supporting evideg
isolation. Id.

In reviewing a denial of benefits, a district court may not substitute its jud
for that of the CommissioneEdlund v. Massanar253 F.3d 1152, 1156 (@Cir.
2001). If the evidence in the record “is susceptible to more than one rational

interpretation, [the court] must uphold the ALJ’s findings if they are supported k

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 4
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inferences reasonably drawn from the recofddlina v.Astrue,674 F.3d 1104, 111
(9th Cir. 2012). Further, a district court “may not reverse an ALJ’s decision on
account of an error that is harmles&d’ An error is harmless “where it is
inconsequential to the [ALJ’s] ultimate nondisability determinatidd.”at 1115
(quotation and citation omitted). The party appealing the ALJ’s decision gener
bears the burden of establishing that it was harrdahsé&i v. Sandersb56 U.S.
396, 40910 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” within
meaning of the Social Security Act. First, the claimant must be “unable to engz:
any substantial gainful activity by reason of any medically determinable physic:
mentalimpairment which can be expected to result in death or which has lasted
be expected to last for a continuous period of not less than twelve months.” 42
§ 423(d)(1)(A). Second, the claimant’s impairment must be “of such severity th
Is not only unable to do his previous work[,] but cannot, considering his age,
education, and work experience, engage in any other kind of substantial gainfy
which exists in the national economy.” 42 U.S.C. § 423(d)(2)(A).

The Commissioner has eslished a fivestep sequential analysis to determi
whether a claimant satisfies the above criteBae20 C.F.R. § 404.1520(a)(4X{Y).

At step one, the Commissioner considers the claimant’s work activity. 20 C.F.}

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 5
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404.1520(a)(4)(1). If the claimant is engaged in “substantial gainful activity,” th¢
Commissioner must find that the claimant is not disabled. 20 C.F.R. § 404.152

If the claimant is not engagéud substantial gainful activity, the analysis
proceeds to step two. At this step, the Commissioner considers the severity off
claimant’s impairment. 20 C.F.R. § 404.1520(a)(4)(ii). If the claimant suffers fi
“any impairment or combination of impairments which significantly limits [his or
physical or mental ability to do basic work activities,” the analysis proceeds to 1
three. 20 C.F.R. 8§ 404.1520(c). If the claimant’s impairment does not satisfy t
severity threshold, however, the Commissioner must find that the claimant is n
disabled. 20 C.F.R. § 404.1520(c).

At step three, the Commissioner compares the claimant’s impairment to |
impairments recognized by the Commissioner to be so severe as to preclude g
from engagingn substantial gainful activity. 20 C.F.R. 8 404.1520(a)(4)(iii). Ift
impairment is as severe or more severe than one of the enumerated impairmel
Commissioner must find the claimant disabled and award benefits. 20 C.F.R.
404.1520(d).

If the severity of the claimant’s impairment does not meet or exceed the
severity of the enumerated impairments, the Commissioner must pause to ass
claimant’s “residual functional capacity.” Residual functional capacity (RFC),

defined generally as the claimant’s ability to perform physical and mental work

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 6
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activities on a sustained basis despite his or her limitations, 20 C.F.R. §
404.1545(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing work that he or she has performed
past (past relevant work). 20 C.F.R. § 404.1520(a)(4)(iv). If the claimant is ca
of performing past relevant work, the Commissioner riindtthat the claimant is nq
disabled. 20 C.F.R. § 404.1520(f). If the claimant is incapable of performing s
work, the analysis proceeds to step five.

At step five, the Commissioner should concludether, in view of the
claimant’'s RFC, the claimant is capable of performing other work in the nationg
economy. 20 C.F.R. § 404.1520(a)(4)(v). In making this determination, the
Commissioner must also consider vocational factors such as the claimant’s ag
education and past work experience. 20 C.§.804.1520(a)(4)(v)If the claimant i
capable of adjusting to other work, the Commissioner must find that the claima
not disabled. 20 C.F.R. § 404.1520(g)(1). If the claimant is not capable of adit
to other work, analysis concludes with a finding that the claimant is disabled an
therefore entitled to benefits. 20 C.F.R. § 404.1520(g)(1).

The claimant bears the burden of proof at steps one through four akamket
v. Apfe] 180 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to step fi
burden shifts to the Commissioner to establish that (1) the claimant is capable

performing other work; and (2) such work “exists in significant numbers in the

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 7
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national economy.” 20 C.F.R. § 404.1560(c)@&3ltran v.Astrue 700 F3d 386, 38¢
(9th Cir. 2012).
ALJ’S FINDINGS

At step me, the ALJ found Plaintiff did not engage in substantial gainful
activity during the period from his alleged onset date of August 8, 2005, throug
date last insured of December 31, 2Qth@ releant period) Tr. 2388 At step two,
the ALJ found that through the date last insured of December 31, 2010, Plainti
the following severe impairmentdegenerative changes of the spine; fpostcussior]
syndrome; cognitive disorder due to posthcusen syndrome; affective disorder
(depressive disorder NOS vs. adjustment disorder, with anxiety and depressior
disorder, with both psychological and medical factors; personality disorder; anc
malingering. Tr. 2388At step three, the ALJ fourttia, through the date last

insured of December 31, 2010, Plaintiff did not have an impairment or combing

Impairments thamees or medically equals the severity of a listed impairment. T

2389

The ALJ thenfound thatthrough the date last insured of December 31, 201

Plaintiff had the residual functional capacity to perform light work wahmal
breakswith the following additional limitations:

The claimant could occasionally climb ramps and stairs, but never
climb ladders, ropes, or scaffolds. The claimant could frequently
balance. The claimant could occasionally stoop, kneel, crouch, and
crawl. The claimant needed to avoid concentrated exposure to hazards.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 8
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The claimant was able to understand, remember, amg cut simple

tasks. The claimant could perform work where contact with the general

public was not an essential element of any task; however, occasional,

incidental contact was not precluded.
Tr. 239192,

At step four, the ALJ founthat, through the date last insured, Plaintifswa
unable to performany past relevant work. Tr. 2408\fter considering the testimon
of a vocational expert and Plaintiff's age, education, work experience, and resif
functionalcapacity, the ALJ fouththere wee other jobs that exisdlin significant
numbers in the netnal economy that Plaintiff could haperformed through the dal
last insuredsuch adbasket filler, assembler, and bottle line attenddmt241Q
Therefore, at step five, the Alcdncluded that Rintiff was not under a disability, g
defined in the Social Security At any time from August 8, 2005, the alleged of

date, through December 31, 2010, the date last instne@410

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

disability income benefits under Title Il of the Social Security Act. ECF Ro. 1
Plaintiff raises the following issues for review:
1.  Whether the ALJailed to follow this Court’s remand ordeand
2.  Whether the ALJ failed to properly consider the medical opinion
evidence.

ECF No. Bat 1.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 9
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DISCUSSION
A. Law of the Case

Plaintiff contendshe ALJ erred by failing to follow the February 6, 2017, 0
of Magistrate Judge Rodgers. ECF No. 12 atTl$ law of the case doctrine
generally prohibits a court from considering an issue that has already been dec
that same court or a higher court in the same caseey v. Colvin825 F.3d 563, 56
(9th Cir. 2016)citing Hall v. City of Los Angele$97 F.3d 1059, 1067 (9th Cir.
2012). The rule of mandate is simildsut provides that district courtwhich has
receiveda mandate from aappellate court cannot vary or examthe mandate
except to execute itStacy 825 F.3d at 567 (citinglall, 697 F.3d at 106/ The
district court may, however, “decide anything not foreclosed by the mandateecy
825 F.3d at 567 (quotingall, 697 F.3d at 1067)A district courtmayreexamine an
issue on remand that is not inconsistent &ithandate.Stacy, 825 F.3d ab68. The
law of the case doctrine and the rule of mandate both apply in the social securi
context. Id. at567.

Plaintiff asserts that, “[tlhe ALJ violated the law of the case and the rule @
mandate by failing to credit the opinionsf. Muscatel and [Dr.] Drew, obtain
vocational testimony to determine whether the limitations identified by Dr. Mus(
in 2007 were disabling, and assess whether the emotional sequelae identified

Drew resolved with treatment and allowed Corral the ability to return to substar

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 10
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gainful activity.” ECF No. 13 at 123 (citing Tr. 2480, 2482)Plaintiff also
contends the Court provided “specific instructions” and:

gave a very specific order instructing the ALJ to obtain vocational
expert testimony to determine whether the limitations identified by Dr.
Muscatel were disabling (Tr. 2480) and whether Corral’s inability to
perform competitive work found by Dr. Drew persisted despite
treatment (Tr. 2482). In clear violation of the rule of mandatéLde
failed to obtain any vocational testimony or make a finding about the
effects of treatment on Corral’s functioning. Instead, the ALJ took yet
another stab at completely-egaluating the medical evidence from Dr.
Muscatel and Dr. Drew.

ECF No. 13 at 13.
The best source of the Courtisstructiongs the Court’'sown February 6,
2017 order. Tr. 24786. With regard to Dr. Muscatel’s opinion, t@eurtfound

[S]imilar to this Court's prior determination, the ALJ failed to provide
a legally sufficient reason to support her rejection of Dr. Muscatel's
2007 opinion.Despite this being the second finding by this Court that
the ALJ failed to properly address Dr. Muscatel's 2007 opinion, the
record fails to include a vocational expert opinion that a residual
functional capacity drawn from Dr. Muscatel's 2007 opinion resulted in
an inability to perform work. Therefore, remand for additional
proceedings will be necessary in this case.

Tr. 2480. RegardingDr. Drew’s opinion the Courtfound

As such, the ALJ failed to provide a legally sufficient reason for giving
Dr. Drew’s opinion lesser weight. Even if Dr. Drew’s opinion that
Plaintiff was not able to return to work and would need additional
treatment tobe able to try to return to work,rT1630, were given
controlling weight, there would still be a need to determine whether
Plaintiff's impairments improved with treatment and if so, when those
improvements resulted in the ability to return to substantial gainful
activity. As such, this GQot deems the most appropriate means to
address the ALJ’s error is to remand this case for further proceedings.

Tr. 2482.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 11
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In both instances, the Court found that #ie)’s October 201%easons for
rejectingDr. Muscatel’'s and Dr. Drew’s opiniongere lgyally insufficient. Howevel
In neither instance did the Court dirécat the opinions be credited as true on ren
The Court’s instructions on remand were:

In this case, it is not clear from the record that the ALJ would be

required to find Plaintiffdisabled if all the evidence were properly

evaluated. Further proceedings are necessary for the ALJ to properly
weigh the medical opinions in the file and, in light of the new medical
analysis, make a new determination regarding Plaintiff's subjective
complaints.

Tr. 2486. To “properly weigh the medical opinions in the file” amdke &'new

medical analysis” is a broad instruction

The Court made this clear by statifig]ince this case is being remanded for

the ALJto readdresshe above medicalpmions the Court will not address whethg
the ALJ’s reasons were legally sufficient to give Dr. Brown'’s opinion lessor [sic
weight. On remand, the Alshall additionally reevaluat®r. Brown’s opinion.” Tr.
2484(emphasis addedMoreover in declining to evaluate the ALJ’s credibility
finding, the Court stated, “in light of the case being remanded for theocfdddress
the medical source opinions in the filenew assessment of Plaintiff's subjective
symptoms statements is necessary.” Tr. Aé&phasis added)There is no basis t¢
find a mandate or instruction other than those explicitly articulated by the Court
this Court concludes the February 2017 decision of the Court does not direct th

opinions of Dr. Muscatel and Dr. Drew be ated.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 12
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Here, as irbtacy the order “must be read holistically.” 825 F.3d at 568. V
the Courtreferencedhe lack ofavocationalexpert opinion incorporating the
limitations assessed by Dr. Muscatel, Tr. 2480, and the need to consider whet}
treatmet improved Plaintiff’'s conditionf Dr. Drew’s opinion were given controllin
weight? Tr. 248, these references do not implicate the law of the casenandate.
The plain language of the statements indicates that they are not specific instrug
and the statements are not accompanied by directions to credit the opinions. E
reading the ordeais a whole, it is apparent that the Court intended for the ALJ to
reevaluate the medical evidence, which is precisely what she did.

B. Medical Opinions

Plaintiff contends the ALJ improperly discounted the medical opsobn
examiners Richard H. Drewh.D.,andKenneth MuscateRPh.D, and improperly
weighed other psychological opinions in the recd&@F No. B at 16-24.

There are three types of physiciah€) those who treat the claimant (treatir
physicians); (2) those who examine but @¢ tneat the claimant (examining

physicians); and (3) those who neither examine nor treat the claimant but who

s Further supporting the conclusion that Dr. Drew’s opinion wasmalited by the

/hile

er

g

ctions,

By

19

Court is the language indicating that “[e]ven if” the opinion were granted contralling

weight, remand was required. 2482. “Even if’ indicates that no mandate or

instruction to credit the opinion was issued.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
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review the claimans file (honexamining or reviewing physiciaris}Holohan v.
Massanarj 246 F.3d 1195, 12602 (9th Cir. 2001) (brackets onatt). “Generally,
a treating physicids opinion carries more weight than an examining physijan
and an examining physicianopinion carries more weight than a reviewing

physicians” Id. “In addition, the regulations give more weight to opinions dina

explained than to those that are not, and to the opinions of specialists concerning

matters relating to their specialty over that of nonspecidélists.(citations omitted).
If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).
“However, the ALJ need not accept the opinion of any physician, including a tr
physician, if that opinion is brief, conclusory and inadequately supported by clir

findings” Brayv. Comm’r of Soc. Sec. Admi&54 F.3d1219,1228 (internal

guotation marks and brackets omittetllf. a treating or examining doctaropinion is$

contradicted by another doctsropinion, an ALJ may only reject it by providing
specific and legitimate reasons that are supported by substantial evidBagss
427 F.3d at 1216 (citingesterv. Chater 81 F.3d821,830-31 (9th Cir. 1995).

1. Richard H. Drew, Ph.D.

Plaintiff contendghe ALJ improperly rejected the opinion of Dr. Drew, wh
completed a neuropsychologievaluation in November 2008. ECF N@ at16-

21; Tr. 162131. Dr. Drew diagnosed cognitive dis@ddue to postoncussion

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 14
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syndrome with symptoms including depression and somatic focus. Tr. H&29.
opined that Platiff demonstrates symptoms such &%) impaired concentration
and cognitive tracking; (2) reduced balance; (3) reduced visual sgradial
constructional skills; (4) reduced receptive and expressive language skills; and
impaired memory. Tr. 162Dr. Drew found itquestionable whetheddntiff
would be able to return to employment due to his residual cognitive deficits ang
emotional sequelae of heéosed head injuryTr. 1631.

The ALJ gave partial weight to Dr. Drew’s opinioiir. 240304. The ALJ
gave significant weight to DDrew’s opinion about Plaintiff's residual cognitive

functioning including the finding that Plaintiff could perform work that did not

require the critical level of attention and multitasking demanded by his previous

work as a commercial driver. Tr. 240%he ALJ found this portion of Dr. Drew’s
opinion was supported by testing and consistent with other neuropsychological
in the record, as well as with Plaintiff's activities. Tr. 2405.

The ALJ gave little weight to Dr. Drew’s opinion that Plaifif'emotional
sequelae” required additional treatment and was Plaintiff’'s primary barrier to
employment Tr. 2405. Because DrDrew's opinion was contradicted by the
opinion of the medial expert, Dr. Winfrey, Tr. 22633, the ALJ was required to
provide specific and legitimate reasons for rejectimagportion of Dr. Drew’s

opinion. Bayliss 427 F.3d at 1216.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
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The ALJrejectedDr. Drew’s impression regarding Plaintiff's emotional
sequeladecause he relidteavily on Plaintiff's selreport. Tr. 2404 A physiciaris
opinion may be rejected if it is based on a clainsstibjective complaints which
were properly discountedBayliss 427 F.3cat 1217;Tonapetyan v. Halte242 F.3d
1144, 1149 (9th Cir. 2001Morgan v. Commn of Soc. Sec. Admirnl69 F.3d 595,
602 (h Cir. 1999);Fair v. Bowen 885 F.2d 597604 (9th Cir. 1989) The ALJ
noted that in concluding that Plaintiff could not return to work due to emotional
problems caused by his head injury, Dr. Drew relied on: (1) Plaintiff’'s report tha
job at a medical office ended because of emotional anerplaited issues; (2)
Plaintiff's subjective responses on the Beck Depression Inventory and Beck An
Inventory, indicating moderate depression and anxiety; and (3) Plaintiff's and h
wife’s report that he experienced significant emotional lability, with anxiety,
frustration, impatience, irritability, depression, and somatic focus. Tr.@#&0vwy Tr.
165355). Although the ALJ made a properly supported finding regarding the

unreliability of Plaintiff's symptom complaints overall which is not challenged by

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 16

xiety

IS

<




10

11

12

13

14

15

16

17

18

18

20

21

Plaintiff,* the ALJalsogave threespecificreasons for finding Plaintiff's symptom

reports to Dr. Drew unreliable. Tr. 2405°

+An ALJ engages in a twstep analysis to determine whether a claimant’s testim
regarding subjective pain or symptoms is reliable. “First, the ALJ must determi
whether there is objective medical evidence of an underlying impairment which
could reasonably be expected to prodineepain or other symptoms alleged.”
Molina, 674 F.3d at 1112 (internal quotation marks omitt&Bcond, “[i]f the

claimant meets the first test and there is no evidence of malingering, the ALJ c

ony

ne

an

only reject the claimant’s testimony about the severity of the symptoms if [the ALJ]

gives ‘specific, clear and convincing reasons’ for the rejecti@hanim v. Colvin

763 F.3d 1154, 1163 (9th Cir. 2014) (internal citations and quotations omitted),

Here, there was evidence of malingering, but the ALJ also supplied specific, clear

and convincing reasons for finding Plaintiff's physical and mental symptom
complaints unreliable. Tr. 239401.

s Plaintiff contend€Baylissdoes not apply because in addition to Plaintiff's-self
report, Dr. Drew took into account a clinical interview, his observatioresjiaw of
records, and numerous tests. ECF No. 19 at 5. However, the ALJ accurately
identified the evidence cited by Dr. Drew as the basis of his assessment of Pla
emotional condition. Tr. 1653, 2404. The ALJ rejected only a portion of Dr.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND
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First, the ALJ found Plaintiff's selfeport regarding hismental symptoms is n
fully reliable based on evidence of malingering, disability conviction, and sympt
magnification. Tr. 2404The ALJcited detailed records of symptom magnificatic
guestionable effort, malingering, and disability conviction which constitutes
substantial evidencelr. 23972401. Plaintiff does not challenge that findingnd it
IS a reasonable basis upon which to question Plaintiff's symptom statements tg
Drew.

Second, the ALJ found Plaintiff's and his wife’'s complaint®toDrew about
his mental health are inconsistent with the medical record and treatment notes
240405. The ALJ noted that from 2005 through 2010, records reveal only spor
complaints of depression and anxiety and no counseling, medication, or other
health treatment. Tr. 2404. Plaintiff was discharged from treatment by Dr. Thg
becausée failed to comply with treatment, abd. Thompson did not believe he W
inveged in psychotherapy. Tr. 1210, 2408he ALJ found that if Plainfis
depression or anxiety were as chronic and severe as reported to Dr. Drew, he
have made greater effort to seek treatment. Tr. 2404.

Plaintiff contends the ALJ should not have considered Plaintiff's failure tg

consistent treatment for hismetional problems. ECF No. 13 at 20/here the

Drew’s opinion, and that portion was reasonably deterntmée based heavily on

Plaintiff's selfreport.
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evidence suggests lack of mental health treatment is part of a claimant’s mentd
condition, it may be inappropriate to consider a claimant’s lack of mental health
treatment.See Nguyen v. ChatefOOF.3d 1462, 1465 (9th Cir. 1996). However,
when there is no evidence suggesting a failure to seek treatment is attributable
mental impairment rather than personal preference, it is reasonable for the AL
conclude that the level or frequency of treatment is inconsistent with the level G
complaints.Molina, 674 F.3cat111314. Plaintiff points to no evidence suggestir
that Plaintiff's failure to seek or follow through with treatment is attributable to h
mental health condition. As noted byfBredant, Plaintiff was able to follow throug
with his worker’'s compensation claim, speech therapy, and chiropractic care.
No. 18 at 11. The ALJ’s consideration of Plaintiff's failure to pursue mental heg
treatment was therefore reasonable ind¢hse.

Third, theALJ found that Plaintiff’'s and his wife’s descriptions of frequent
emotional lability, anxiety, depression, frustration, and irritability are inconsistel
with the treatment notes from 2006 through 20T0.2404. The ALJ noted Plairtit
was regularly observed to be pleasant, appropriate, and in no visible digtrd$§s),
503, 510, 620, 622, 627, 7-8D4, 1190, 1783, 1791, and when asked about
depression or anxiety, Plaintiff typically endorsed only mild symptoms, Tr. 512,
1237,2257. Tr. 2404

Additionally, the ALJ noted that in contrast to Plaintiff's and his wife’s

complaints to Dr. Drew abotiis mental health symptoms, Tr. 1654, Plaintiff repd
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he loves to meet people, being around old people, visiting, getting together wit|

family for barbecues, and watching movies with friend or farility 1230. Tr. 2404|

In April 2008, it was noted that Plaintiff “shines” whitelunteeringwith seniors at
an adult care facility, he made many of the residents laugh, and they looked fo
his presence. Tr. 1537, 2408. All of these findings were reasonably determing
the ALJ to be inconsistemtith Plaintiff's and his wife’s report to Dr. Drew regardi
his variousemotionalsymptoms® It also reasonably follows that Dr. Drew’s findin
that Plaintiff's emotional sequelae prevent him from employment is therefore lg
reliable.

Plaintiff contendghat his “heightened emotionality was routinely noted by

evaluators, particularly when he was required to perform cognitive tasks.” ECH

® A third reason given by the ALJ for discrediting Plaintiff's complaints to Dr. Dr
that his pain complaints are out of proportion to the objective findings, inconsis
with his irregular use of paimedications, and undermined by evidence of sympt
magnification. Tr. 2405 (citing Tr. 239401). The ALJ observed that Dr. Drew
appropriately deferred the issues of physical trauma and@ated behavior to
Plaintiff's treating physicians. Tr. 1658405. Althoughhie ALJ’s assessment of
Plaintiff's pain complaints to Dr. Drew is supported by substantial evigémnce
complaints of pain due to physical problems are not at issue in weighing Dr. Dr

opinionsince Dr. Drew deferred considerationttoém.
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13 at 1920 (citing Tr. 513, 604, 1190, 1626, 1711, 1712, 2219, 25a&)ile Plaintiff
citesDr. Thompson'’s finding that Plaintiff presented “with an overemotional styl
which at times may overwhelm his abilitypooblemsolve effectively,Dr.
Thompson found Plaintiff experienced only mild anxiety and depression. FiL.35]
Similarly, Plaintiff citesDr. Thompson’s statement that he is “prone to emotional
overload,” but Dr. Thompson indicated tloaily meant he should not work with

“aggressre and verbally abusive clieritsTr. 604. Dr. Thompson opined that

Plaintiff could be effective in a work setting with clients who were not hostile. Tr.

604. Plaintiff cited Dr. Duvall’s observation that Plaintiff's “affect ranged fairly
widely” and noted that he was serious, somber, and wept, but did not appear
melancholy. Tr. 1726. However, Dr. Duvall found tR&intiff was malingeringnd
his exam results were not credibl€&r. 172930. None of these findings ultimately
support the disabling level of emotional sequelae opined by Dr. Drew.

Plaintiff also cited a statement by Patricia Harris Brown, Psy.D.Pibaitiff's
emotions were labile. Tr. 2562. The ALJ gétie weight to Dr. Brown’s opinion,
in part because Plaintiff's exam findings and-seffort were unreliable. Tr. 2408.

Similarly, the ALJ reasonably gave less weight to Dr. Muscatel’s 2p0von, which

includes a statement that Plaintiff became “tearful and emotional” despite a nof

affect Tr. 1190;see infra Other findings cited by Plaintiff include the note by
physician Dr. Ellison that Plaintiff’'s affect was labile, tense, and depressed, Tr.

and a notdy therapist Laurie Jones that Plaintiff's affect was labile and his moqg
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depressed. Tr. 2219. A few instanoégmotional labilityor emotional behavior
does not reasonably qualify ‘asutine” findings of lability, especially in contrast to
the numerous records cited by the ALJ indicating relatively normal presentatior
mild symptoms.

Furthermore, the ALJ did not find that Plaintiff has no mental health
limitations; in fact, the ALJ found that Plaintiff’'s seeampairments includaffective

disorder (eithedepressive disorder or adjustment disomén anxiety and

depression Tr.2388 Documentation of some lability or emotional behavior do¢

not mean that Plaintiff’'s complaints about symptoms to Dr. Caewweltsupported
in the record, nor does it mean that Plaintiff was disabled by those symgtosihe
ALJ’s duty to resolve conflicts and ambiguity in the medical andmedical
evidence.See Morganl69 F.3cat599-600. The ALJ’s pointis reasonably
supported by substantial evidertbat Plaintiff’'s and his wife’s descriptions of
frequent emotional lability, anxiety, depression, frustration, and irritafaitg Dr.
Drew’s finding that Plaintiffsemotional problems were his primary bear to
employmentre inconsistent with thecord overall

Plaintiff alsocontends the ALJ improperly considered the statements of
Plaintiff’'s wife as part of Plaintiff's selfeport “instead of independent observatiol
that shaped Dr. Drew’s opinion.” ECF No. 13 at 17. The ALJ found that, “[t]he
allegations of the claimant dmis wife, however, are inconsistent with his activitig

and treatment record from 2005 through 2010, which documents sporadic com
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no mental health treatment, noncompliance with treatment recommendations, :
benign objective findings during apptiinents.” Tr. 2405. The ALJ supported thi
finding with detailed citations to the record. Tr. 238%01. As notedsupra the

ALJ’s reasons for finding Plaintiff's symptom complaints unreliake supported b

and

)

y

substantial evidence. The reasons cited by the ALJ apply equally to the allegations of

Plaintiff’'s wife, and are germane reasons supported by substantial evidence fa
her statements unreliable, as welkince the ALJ properly found the observations
Plaintiff's wife to be unreliable, the ALJ’s point that Dr. Drew’s opinion was bas
unreliable symptom complaints by Plaintiff and his wife is supported by substaf
evidence.

Plaintiff alsocontends the ALJ improperonsidered the subjectivitf the
Beck Inventory administered [yr. Drew. ECF No. 13 at 1¥8. As notedsupra the
ALJ found that Dr. Drew relied in part on the results of the Beck Depression

Inventory and Beck Anxiety Inventory in determining that Plaintiff could not rety

work due to his emotional problems. Tr. 2404 (citing Tr. 1688 According to the

ALJ, “[t]he results from the BAI and the BDI are based on a person’s subjective

responses to items on a symptom checklist.” Tr. 2404intiff contends the ALJ

’As a lay persorPlaintiff's wife is an “other source” under the regulations. 20
C.F.R. 8416.913(dR013) Thus, her statements may be rejected gétimane

reasons.SeeDodrill v. Shalala12 F.3d 915919 (9th Cir. 1993)
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“went outside of her expertise in singling out the Beck Inventories for being too
subjective.” ECF No. 13 at 17Plaintiff cites a Wikipedia article regarding the Be
Depresan Inventory in asserting the BDI is “one of the most widely used
psychometrics tests for measuring the severity of depression.” ECF No. 13 at
(quotingWIKIPEDIA, Beck D@ression Inventoff). However, he Courtnotes the
same Wikipedia entry also states, “[tjhe BDI suffers from the same problems a
self-report invemories in that scores can be easily exaggerated or minimized by
person completing them.Given the finding of malingering, and the unchallenge
and wellsupported finding that Plaintiff's symptom complaints are not reliable, t
ALJ’s conclusion about the results of the BDI and the BAI in this instance is
reasonable.

2. Kenneth Muscatel, Ph.D-2007 Opinion

Plaintiff contends the ALimproperlyrejectedDr. Muscatel’sApril 2007
neuropsychological reportECF No. 13 at 222, Tr. 11881201 Dr. Muscatel
diagnosed cognitive disorder NOS with traumatic brain injury and depression;
depressive disorder NOS with mild to moderate symptoms; and somatization
disorder/psychogenic symptoms. Tr. 12@k. Muscatel concluded

[Plaintiff's] job options are limited due to his cognitive, academic and

intellectual deficiencies. His language skills, including verbal fluency,
articulation skills, naming and other expressive verbal skills represent

shttps://en.wikipedia.org/w/index.php?title=Beck Depression_Inventory&oldid=
42206(version 01:33March 26,2018)
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a barrier as well. He probably could work in a routine emvirent that

was within his physical capacities but his attentional efficiency is

substantially reduced and would represent an issue for many jobs.
Tr. 1200. The ALJ gave little weight to Dr. Muscatel’'s 2007 opinion.

Because DrMuscatels opinionwascontradicted by the opinion of Dr.
Winfrey, Tr. 226373,the ALJ was required to provide specific and legitimate real
for rejecting Dr.Muscatels opinion. Bayliss 427 F.3d at 1216.

First, the ALJ found tht Plaintiff's uneven effort during thexam
compromised Dr. Muscatel’s findings. Tr. 2406. Evidence that a claimant
exaggerated his symptoms is a specific, legitenreason to reject a doctor’
conclusions.Thomasy. Barnhart 278 F.3d 94758 (9th Cir. 2002) On the CTAM
V7.1, a test of concentration and effadministered by Dr. Muscatd?laintiff's
concentration was below average but effort was adequate. Tr. 1198. On the W
Memory Tesf{WMT), which evaluates testing effort throughword listing learning
task, Plaintiff had an impaad performance. Tr. 1198. On the Test of Memory
Malingering, Plaintiff had a “poor result” on Trial 1 but an adequate result on Tri
Tr. 119899. Dr. Muscatel noted that the testing to measure Plaintiff's effort sug
“uneven effort, with particular concern on the word learning list.” Tr. 1199. Dr.
Muscatel later concluded that, “[ijn terms of testing effort, he was inadequate in

on the verbal list learning task, but performed adequately on the TOMM and CT,|

Tr. 1200.
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In addition, the ALJ also noted that at the time of the 2007 evaluation, Dr}

Muscatel did not have the results of his 2008 evaluation. Tr. 2406. In April 200
Muscatel evaluated Plaintiff for a second time, Tr. 2384and found test results

indicated “something less than low motivation but poor effort, and with possibilit
malingering suggested, if not confirmed. These test results are neither represe

nor helpful in determining his current status.” Tr. 2258. The étiskrvedhat,

throughout theecord,“higher test scores correlate with good effort and lower test

scores correlate with poor effort.” Tr. 2406 (quoting Tr. 2480). The ALJ found t
and other evidence, Tr. 239%, suggests that Plaintiff “can present with higher
cognitive functionwhen he chooses. As such, one can reasonably question whe
attentional deficits, which Dr. Muscatel indicated was the basis for his 2007 opir
that the claimant could not work [], were likewise volitional and a true represent;
of his actuafunctioning.” Tr. 2406 (citing Tr. 1200). This is a reasonable inferer
from the evidence.

Plaintiff observeshatthe April 2018 evaluation indicated lower cognitive
functioning than the October 2007 evaluation, and that Dr. Muscatel did not find
April 2008 evaluation discredited his 2007 findings. ECF No. 13-&221The ALJ
acknowledged that Dr. Muscatel’s April 2008 report indicated that the test result
his April 2007 exam “were more representative of his neurocognitive skills and
abilities,” but noted that the degree of malingering, disability conviction, and lacl

effort during the April 2008 evaluation rendered those results “completely usele
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Tr. 2406 (citing Tr. 2258). The ALJ reasonably determined it follows that “unevq
effort” demonstrated during the April 2007 evaluation compromised those test r¢
at least to some degree, as well. Tr. 2406.

Plaintiff also contends that Dr. Palmatier’s findings, which wetedby the
ALJ asotherevidence oPlaintiff's manipulation of his cognitive presentatjdm.
2406 (referencing Tr. 23996), do not contradict Dr. Muscatel’s findinbgcause Dr
Palmatier is not a specialist and did not conduct cognitive testing. ECF No. 13
As a treating physician, Dr. Palmatier is qualified to observe and assess psychc
maters, astiis well established that primary care physicians identify and treat theg
majority of psychiatric disordersSprague v. BoweB12 F.2d 1226, 1232 (9th Cir.
1987) As the ALJ noted, Dr.d&matier has a treating relationship with Plaintiff, sg

Plaintiff monthly over a thregear period, and he noted the discrepancies in Plair

2N

bsults

At 22.

logical

W

tiff's

cognitive presentation during appointments. Tr. 2403. Plaintiff did not challenge the

ALJ’s assignment of significant weigland “high level of deference” assignidDr.

Palmatier’s pinion, including the conclusion that numerous findings by Dr. Palm
indicate symptom magnification, poor effort, and other discrepancies. Tr95395
2403. Dr. Palmatier’s findings constitwdditional evidence supporting the ALJ’s
conclusion that Plaintiff is capable of manipulating his cognitive presentation, w
was reasonably determined to undermine the 2007 test results procured by Dr.

Muscatel based on Plaintifflsneven effort.
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Second, the ALJ found that Dr. Muscatel’s evaluation was inconsistent wjth

other evidence in the record. Tr. 2407. The consistency of a medical opinion w

record as a whole is a relevant factor in evaluating a medical opiningenfelter v.

Astrue 504 F.3d 1028, 1042 (9th Cir. 2000xn v. Astrue495 F.3d 625, 631 (9th Qi

2007). The ALJ observed that Br Thompson, Clark, and Drew all conducted
psychometric testing and did not question Plaintiff's effdit. 2407. The ALJ noted
that Dr. Thompson opined Plaintiff could be retrained in new lines of work whers
would not require the critical level of attention and multitasking demanded by hi
work, Tr. 52Q Dr. Clark opined Plaintiff's Mini Mental Status exam resdits not
suggest gross cognitive impairmgit. 1231 and Dr. Drew opined that Plaintiff

appeared to have the cognitive ability to return to some kind of employmre655

Tr. 2407.
The ALJ found these opinions are consistent with the conclusion that wh
Plaintiff could not perform detailed or complex tasks, he retained the cognitive g

to perform at least simple tasks. Tr. 2407. The ALJ determined this is also con
with the opinions of Dr. Bailey, Dr. Mee, Dr. Palmatier, and Dr. VYnfas well as

with Plaintiff's activities during the period at issue. Tr. 240hus, Dr. Muscatel’s

conclusion regarding Plaintiff’'s cognitive ability was reasonably determined to be

inconsistent with other evidence in the record.

11

11
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3. Other Opinions
Plaintiff contends the ALJgave too much weight to older and less well

supported medical opinions. ECF No. 13 a222 Plaintiff asserts the ALJ should

NOt

have given significant weight to the opinions of Drs. Thompson, Bailey, Mee, Clark,

and Palmadr, and should have given significant weight to the opinions of Drs.
Muscatel, Drew, Olmer, “and othegtsvhich would, according to Plaintiff;dictate a
finding of disability.” ECF No. 13 at 224.

Plaintiff argues that Dr. Thompson’s opinion shoodd have been given
significant weight because the opinion does not address Plaintiff's emotional iss
and was given before Plaintiff's attempted retraining. ECF No. 13 a®laihtiff
furtherargues the opinions of the reviewing psychologists, Diiedand Dr. Mee,
generated in January 2007, Tr. 1é8)andNovember 2007, Tr. 14337,
respectivelywere stale since they were rendered almost four years before Plain
date last insukand without reviewing evidence developed later in the reda@r
No.13 at 2223. However, the ALJ consideradd compared all of the evidence,
including the opinion of Dr. Winfrey, the psychological expert, who revieweaf #ig
evidence and opined that Plaintiff retained the ability to perform a job withesimp
tasks and simple demands in terms of judgment and decig&img. Tr. 22632273,
2403. The ALJ’s observation that that these opinions are consistent with each g
and with other evidence in the record reasonably supports the weight assigned

opinions.
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Additionally, the ALJ’s consideratiorof the opinions of Dr. Muscatel and Dr|
Drewis legally sufficientasdiscussedupra Plaintiff does not address the ALJ’s
reason for giving less weight to Dr. Olmer’s opinion, which is that it was giften
the date last insureathd the ALJ assigned more weight to opinions formed during
period at issue Tr. 240607,258588. Based on the ALJ’s thorough discussion of
medical opinions, this ialegally sufficient reason for giving less weigatDr.
Olmer’s opinion. Lastly, the reference tbother opinions lacks specificity See
Carmickle v. Comin of Soc. Sec. Admirb33 F.3d 1155, 1161 n.2t{Cir. 2007)
(decliningto address issues not argued with specificiBased on the foregointhe
ALJ’s weighing of the opinion evidence svéegally sufficient.

CONCLUSION

Having reviewed the recdrand the ALJ’s findings, this Court concludes
ALJ’s decision issupportedoy substantial evidence and free of harmful legal ¢
Accordingly,

1. Plaintiff's Motion for SummaryudgmentECF No. 13, isDENIED.

2. Defendant’s Motion for Summary Judgmdi@F No. 18, is GRANTED.

IT IS SO ORDERED. The District Court Clerk is directed to enter this Ort
and provide copies to counsdludgnent shall be entered f@efendantnd the file
shall beCLOSED.

DATED November 15, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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